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ORGANIZATION  OF   SUPREME  COURT. 


[Constitution,  article  6,  section  2.] 
§  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in  de- 
partments and  in  Bank,  and  shall  always  be  open  for  the 
ta^ansaction  of  business.  There  shall  be  two  departments, 
denominated,  respectively.  Department  One  and  Department 
Two.  The  chief  justice  shall  assign  three  of  the  associate 
justices  to  each  department,  and  such  assignment  may  be 
changed  by  him  from  time  to  time.  The  associate  justices 
shall  be  competent  to  sit  in  either  department^  and  may 
interchange  with  each  other  by  agreement  among  themselves, 
or  as  ordered  by  the  chief  justice.  Each  of  the  departments 
shall  have  the  power  to  hear  and  determine  causes  and  all 
questions  arising  therein,  subject  to  the  provisions  herein- 
after contained  in  relation  to  the  court  in  Bank.  The  pres- 
ence of  three  justices  shall  be  necessary  to  transact  any  busi- 
ness in  either  of  the  departments,  except  such  as  may  be 
done  at  chambers,  and  the  concurrence  of  three  justices 
shall  be  necessary  to  pronounce  a  judgment  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments,  and 
may,  in  his  discretion,  order  any  cause  pending  before  the 
court  to  be  heard  and  decided  by  the  court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced 
by  a  department;  but  where  a  cause  has  been  allotted  to 
one  of  the  departments,  and  a  judgment  pronounced  thereon, 
the  order  must  be  made  within  thirty  days  after  such  judg- 
menty  and  concurred  in  by  two  associate  justices,  and  if  so 
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vi  Oeganization  of  Sqpbemb  Coubt. 

made  it  shall  have  the  effect  to  vacate  and  set  aside  the 
judgment  Any  four  justices  may,  either  before  or  after 
judgment  by  a  department,  order  a  case  to  be  hoard  in 
Bank.  If  the  order  be  not  made  within  the  time  above 
limited,  the  judgment  shall  be  final.  No  judgment  by  a 
department  shall  become  final  until  the  expiration  of  the 
period  of  thirty  days  aforesaid,  unless  approved  by  the  chief 
justice,  in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in  Bank 
at  any  time,  and  shall  be  the  presiding  justice  of  the  court 
when  so  convened.  The  concurrence  of  four  justices  present 
at  the  argument  shall  be  necessary  to  pronounce  a  judgment 
in  Bank;  but  if  four  justices,  so  present,  do  not  concur  in 
a  judgment,  then  all  the  justices  qualified  to  sit  in  the  cause 
shall  hear  the  argument;  but  to  render  a  judgment,  a  con- 
currence of  four  judges  shall  be  necessary.  In  the  determi- 
nation of  causes,  all  decisions  of  the  court  in  Bank  or  in 
departments  shall  be  given  in  writing,  and  the  grounds  of 
the  decision  shall  be  stated.  The  chief  justice  may  sit  in 
either  department,  and  shall  preside  when  so  sitting,  but 
the  justices  assigned  to  each  department  shall  select  one  of 
their  number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is  held, 
or  his  inability  to  act,  the  associate  justices  shall  select  one 
of  their  own  number  to  perform  the  duties  and  exercise  the 
powers  of  the  chief  justice  during  such  absence  or  inability 
to  act. 
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SUPREME  COTJET  COMMISSIONERS. 


[Statates  1886,  page  161.] 
§  1.  The  Supreme  Court  of  the  State  of  California,  im- 
mediately upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons  of  l^al  learning  and  personal  worth,  as  com- 
missioners of  said  court  It  shall  be  the  duty  of  said  com- 
missioners, under  such  rules  and  regulations  as  said  court 
may  adopt,  to  aid  and  assist  the  court  in  the  performance 
of  its  duties,  and  in  the  disposition  of  the  numerous  causes 
now  pending  in  said  court  undetermined.  The  said  com- 
missioners shall  hold  office  for  the  term  of  four  years  from 
and  after  their  appointment,  durmg  which  time  they  shall 
not  engage  in  the  practice  of  the  law.  They  shall  each  re- 
ceive a  salary  equal  to  the  salary  of  a  judge  of  said  court, 
payable  at  the  same  time  and  in  the  same  manner.  Before 
entering  upon  the  discharge  of  their  duties,  they  shall  each 
take  an  oath  to  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  the  office  of  commissioner  of 
the  Supreme  Court  to  the  best  of  their  ability.  The  said 
court  shall  have  power  to  remove  any  and  all  members  of 
said  commission  at  any  time,  by  an  order  entered  on  the 
minutes  of  said  court,  and  all  vacancies  in  said  oommission 
shall  be  filled  in  like  manner^ 
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SUPERIOR  COURT  JUDGES. 
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G.  a  C7L0UGH Quincy,  Plumas. 

J.  W.  AEMSTRONG Sacramento,  Sacramento. 
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BEPOBTS    OF    CASES 

rarnuiiNKo  in 

THE   SUPREME   COURT 

cat  THS 

STATE  OF  OALEPORNIAt 


[No.  9084.     In  Bank.— xlannary  81,  1888.] 
SARA.H  ALTHEA  SHARON,  Rbbpondbnt,  v.  F.  W. 
SHARON,    ExEcuTOB,    xxa,    ov    yfiLiiAU    Shasov, 
Deceased,  Appeu^akt* 


Mabbiags — ^AoBEBicBNT  FOB— Pboiosb  TO  KoBP  BKCBET.-*An  agreement 
between  a  man  and  a  woman  to  become  husband  and  wife,  made  per 
verba  de  praeaenti,  ie  not  invalidated  by  the  fact  that  it  containa  a 
collateral  promise  by  one  of  the  parties  not  to  make  the  marriage 
known  until  a  future  date,  without  the  consent  of  the  other. 

In. — ^Unsolemnizeo  Mahriaoe — Present  Consent  to  Mabbt — ^Assuup- 
TiDN  OF  Mabital  Rights  AND  DUTIES — CONSUMMATION. — Under 
section  65  of  the  Civil  Code,  it  is  not  necessary  to  the  validity  of  a 
marriage  not  attended  by  a  solemnization  that  the  present  consent 
to  marry  should  be  fol^wed  by  a  puhlio  mutual  assumption  of  mar- 
ital rights  and  duties.  A  present  consent  to  marry,  followed  by  a 
consummation,  is  sufficient  to  constitute  the  marriage. 

In. — Divobcb — Counsel  Fees  must  be  Made  Payable  to  Wife. — 
Under  section  137  of  tho  Civil  Code,  the  money  necessary  to  enable 
«  wife  to  prosecute  or  defend  an  action  of  divorce  should  be  ordered 
paid  by  the  husband  directly  to  her,  and  the  court  has  no  power  to 
order  it  paid  directly  to  her  attorneys. 

Id. — ^Unbeasonabub  Counsel  Fees. — Under  the  circumstances  of  the  coac, 
the  sum  of  flfty-five  thousand  dollars  ordered  to  be  paid  by  the  hus- 
band to  the  wife's  attorneys  as  counsel  fees,  held,  excessive,  and  an 
abuse  of  the  discretion  of  the  court,  and  that  the  number  of  attorneys 
employed  by  the  wife  to  prosecute  the  action  waa  unnecessarily  large. 
LXXV.  Gal.— X 


Digitized  by 


Google 


Sharon  v.  Shabon.  [Sup-  Ct. 


Id. — ^Agreement  by  Attorney  to  Act  ow  Contingenot.— Pending  an 
action  for  divorce,  the  wife  has  no  necessity  entitling  her  to  an  al- 
lowance for  counsel  fees,  when  her  attorneys  are  faithfully  and  sat- 
isfactorily acting  for  her  in  pursuance  of  an  agreement  whereby  they 
have,  as  compensation  for  their  services,  a  contingent  interest  in  the 
result  of  the  litigation. 

Id, — ^Alimony — Reasonableness  of  Allowance. — The  action  was 
brought  by  a  wife  for  a  divorce,  and  the  answer  denied  the  marriage. 
On  the  trial,  the  evidence  showed  that  the  marriage  had  been  kept 
secret,  and  that  the  defendant  had  agreed  to  pay  the  plaintiff  five 
hundred  dollars  a  month  for  her  support  until  the  marriage  should 
be  openly  acknowledged.  Held,  that  an  allowance  to  the  wife  of  an 
equal  amoimt  per  month  as  temporary  alimony  was  reasonable,  and 
that  the  allowance  of  a  greater  amount  was  an  abuse  of  discretion. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  for 
alimony  and  counsel  fees. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  L,  Barnes,  Oliver  P.  Evans,  William  M.  Stewart^ 
William  F.  Herrin,  F.  O.  Newlands,  8.  M.  Wilson,  J.  P. 
Hoge,  H.  I,  Kowalsky,  and  John  Currey,  for  Appellant. 

The  findings  show  that  no  marriage  ever  existed  be- 
tween the  parties,  as  under  the  Civil  Code  a  secret  con- 
tract to  become  husband  and  wife,  followed  by  secret 
sexual  intercourse,  does  not  constitute  marriage.  (Civ. 
Code,  sec.  55-57;  Bishop  on  Marriage  and  Divorce,  sees. 
3,  439 ;  Oraham  v.  Bennett,  2  Cal.  503 ;  Taylor  v.  Swett,  3 
La.,  33;  22  Am.  Dec.  156;  Turpin  v.  Public  Administrator, 
2  Bradf.  424;  Yardley's  Estate,  75  Pa.  St  211;  Cargile  y. 
Wood,  63  Mo.  513;  Calef  v.  Cahf,  54  Me.  365;  Letters  v. 
Cady,  10  Cal.  533 ;  Holmes  v.  Holmes,  1  Saw.  125 ;  In  re 
Taylor,  9  Paige,  611.)  Where  there  is  a  consent  or  an 
agreement  to  be  husband  and  wife,  without  solemniza- 
tion, the  consent  does  not  conititute  marriage  under  the 
code,  but  it  must  be  followed  by  the  mutual  assumption 
of  marital  rights,  duties,  or  obligations.  The  mutual 
assumption  of  marital  rights,  duties,  or  obligations  must 
mean   at   least   an   open   and   public   recognition   of  each 
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other  as  husband  and  wife,  a  common  dwelling,  and  or- 
dinary social  intercourse  with  others,  as  well  as  copula- 
tion. {Honyman  v.  Campbell,  2  Dow  &  C.  281;  Meister  v. 
Moore,  96  U.  S.  79;  Dumaresly  v.  Fishly,  3  A.  K.  Marsh. 
1198;  Bishop  on  Marriage  and  Divorce,  sec.  252;  Archer 
V.  Haithcock,  6  Jones,  421;  Beaulieu  v.  Temoir,  5  La.  Ann. 
476;  Bissell  v.  Bissell,  55  Barb.  325;  Betsinger  v.  Chap- 
man, 88  N.  Y.  487 ;  Blasini  v.  Blasini,  30  La.  Ann.  1388 ; 
Badger  v.  Badger,  88  N.  Y.  549;  42  Am.  Rep.  263; 
Cheseldine  v.  Brewer,  1  Har.  &  McH.  152;  Donnelly  v. 
Donnelly,  8  B.  Mon.  113 ;  Durand  v.  Durand,  2  Sweeny,  315 ; 
Ford  V.  Ford,  4  Ala.  142 ;  Forney  v.  Hallacher,  8  Serg.  & 
R.  168;  Grotgen  v.  Grotgen,  3  Bradf.  373;  Hill  v.  ffiZZ,  32 
Pa.  St  513 ;  fiaycs  v.  People,  24  How.  Pr.  452 ;  Hicks  v. 
Cochran,  4  Edw.  Ch.  107;  Hyde  v.  Hyde,  3  Bradf.  509; 
Northfield  v.  Vershire,  33  Vt.  110;  Taylor  v.  fifweW,  3  La. 
34;  Trimble  v.  Trimble,  2  Ind.  76;  CZarfc  v.  Cassidy,  64 
<3iu  662;  Dunbarton  v.  Franklin,  19  N.  H.  257;  ffiZI  v. 
Burger,  3  Bradf.  432;  Maryland  v.  Baldwin,  112  U.  S.  494; 
Co^e  V.  Case,  17  Cal.  598;  Huichins  v.  Kimmell,  31  Mich. 
126;  refer  v.  Tefer,  101  Ind.  134;  Starr  v.  Pecfc,  1  Hill, 
270;  Rose  v.  Clark,  8  Paige,  574;  Cheney  v.  ilmoZd,  16 
N.  Y.  345;  Griaham.  v.  5<a<e,  2  Yerg.  689;  Kopke  v. 
People,  43  Mich.  41;  J?s<a<e  o/  Briswalter,  72  Cal.  107.) 
The  policy  of  the  law  of  California  prohibits  secret  mar- 
riages not  accompanied  by  solemnization.  (Baker  v. 
Baker,  13  Cal.  95 ;  Stewart  on  Marriage  and  Divorce,  sec. 
327 ;  Act  of  April  20,  1850 ;  Wade  v.  Kalbfleisch,  58  N.  Y. 
284;  Act  of  April  26,  1858;  Holmes  v.  Holmes,  1  Saw.  99; 
Civ.  Code,  sees.  70-76;  White  v.  Equitable  M.  B.  Union, 
76  Ala.  251;  52  Am.  Rep.  325;  Noel  v.  Ewing,  9  Ind.  50; 
Maguire  v.  Maguire,  7  Dana,  184;  Abbe  v.  Marr,  14  Cal. 
211;  Valentine  v.  Stewart,  15  Cal.  405.)  The  clause  in 
the  marriage  contract  providing  for  its  secrecy  is  fatal 
to  the  marriage.  (State  v.  Walker,  36  Kan.  297.)  The 
marriage  being  denied  by  the  answer,  and  not  estab- 
lished by  the  findings^  the  court  had  no  power  to  award 
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alimony  or  counsel  fees.  {Vreeland  v.  Vreeland,  18  N.  J. 
Eq.  44;  Humphreys  v.  Humphreys,  49  How.  Pr.  140;  Her* 
forth  V.  Herforth,  2  Abb.  Pn,  N.  S.,  484;  Brinhley  v. 
BrinhUy,  60  N.  Y.  184;  10  Am.  Eep.  460;  State  v.  WaZfcer, 
S6  Kan.  297.)  The  allowances  for  alimony  and  coun« 
sel  fees  were  grossly  excessive^  and  the  order  therefoi 
was  in  several  respects  an  abuse  of  that  wise  judicial  dis* 
cretion  which  ought  to  be  exercised  in  all  cases,  and  which 
was  most  especially  called  for  in  the  present  Discre- 
tion is  judicial,  and  not  arbitrary,  and  is  subject  to 
review  on  appeal  {Foss  v.  Foss,  100  111.  576;  Foote  v, 
Foote,  22  HI.  425;  Blake  v.  Blake,  80  111.  523;  Stillman 
V.  Stillman,  99  111.  196;  Brinkley  v.  Brinkleyy  50  N.  Y. 
184 ;  10  Am.  Rep.  460 ;  Rose  v.  Rose,  53  Mich.  585 ;  Froman 
V.  Froman,  53  Mich.  581 ;  Hecht  v.  Hecht,  28  Ark.  92 ;  Glenn 
V.  Olenn,  44  Ark.  46;  Lapham  v.  Lapham,  40  Mich.  527; 
Cox  V.  Cox,  19  Ohio  St.  602 ;  2  Am.  Eep.  415 ;  Powell  v. 
Powell,  53  Ind.  513 ;  Sharon  v.  Sharon,  67  Gal.  185 ;  Cooki 
V.  Cooke,  2  Phillim.  40;  Kempe  v.  Kempe,  1  Hagg.  Ecc. 
532;  Hawkes  v.  Hawkes,  1  Hagg.  Ecc.  626;  McGee  v.  Mo- 
Gee,  10  Ga.  477;  Amos  v.  Amos,  4  N.  J.  Eq.  171;  Germond 
V.  Germond,  4  Paige,  643 ;  Hammond  v.  Hammond,  1  Clarkoj 
163;  Coles  v.  CoZes,  2  Md.  Ch.  341;  Little  v.  IriWie,  63 
N.  C.  22;  Melizet  v.  Melizet,  1  Pars.  Gas.  77;  2  Bishop 
on  Marriage  and  Divorce,  sec.  458;  Williams  v.  William^ 
29  Wis.  617.) 

D.  S.  Terry,  Tyler  &  Tyler,  Floumoy  A  Mhoon,  and  Wal 
ter  Levy,  for  Respondent. 

Under  the  provisions  of  the  Civil  Code,  in  order  to  con- 
stitute an  unsolemnized  marriage  it  is  not  necessary  thai 
the  present  consent  to  marry  should  be  followed  by  a  pub 
lie  assumption  of  marital  rights,  duties  or  obligations 
(Civ.  Code,  sees.  55-67;  1  Bishop  on  Marriage  and  Di 
vorce,  sec.  252;  Dalrymple  v.  Dalrymple,  2  Hagg.  Const 
54;  Brinkley  v.  Brinkley,  60  N.  Y.  184;  10  Am.  Rep.  460  j 
Hamilton  v.  Hamilton,  9  Clark  &  F.  327.).     Neither  thi 
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provision  in  the  marriage  contract  for  keeping  the  mar- 
riage secret,  nor  the  fact  that  it  was  kept  secret,  rendered 
the  marriage  illegal  on  supposed  grounds  of  public  policy. 
(Londonderry  v.  Chester,  2  N.  H.  268;  Cannon  v.  Alsbury, 

I  A.  K.  Marsh.  76 ;  10  Am.  Dec.  709 ;  Holmes  v.  Holmes, 
6  La.  463;  26  Am.  Dec.  482;  Meister  v.  Moore,  96  U.  S. 
76;  Dyer  v.  Brannock,  66  Mo.  391;  27  Am.  Rep.  359; 
Reeve's  Domestic  Relations,  sec.  196 ;  Ferrie  v.  Public  Adm'r, 
3  Bradf.  151;  Dumaresley  v.  Fishly,  3  A.  K.  Marsh.  370; 
Hutchings  v.  Kimmell,  31  Mich.  127;  Pearson  v.  Howey, 

II  N.  J.  L.  17.) 

McKiNSTRT,  J, — The  appeals  herein  were  taken  in  the 
lifetime  of  William  Sharon,  the  original  defendant  The 
first  is  from  a  judgment  determining  and  declaring  the 
validity  of  an  alleged  marriage  of  plaintiff  and  defendant, 
decreeing  a  divorce,  and  that  plaintiff  is  entitled  to  one- 
half  of  the  community  property.  The  second  appeal  is 
from  an  order  directing  the  payment  of  counsel  fees  and 
alimony. 

The  court  below  found: — 

"2.  That  on  the  twenty-fifth  day  of  August,  A.  D.  1880, 
the  plaintiff  and  defendant  each  signed  a  certain  declara- 
tion of  marriage  in  the  words  and  figures  following,  to 
wit: — 

"  'In  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, on  the  twenty-fifth  day  of  August,  A.  D.  1880,  I, 
Sarah  Althea  Hill,  of  the  city  and  county  of  San  Francisco, 
state  of  California,  age  twenty-seven  years,  do  here,  in  the 
presence  of  Almighty  God,  take  Senator  William  Sharon, 
of  the  state  of  Nevada,  to  be  my  lawful  and  wedded  hus- 
band, and  do  hereby  acknowledge  and  declare  myself  to 
be  the  wife  of  Senator  William  Sharon,  of  the  state  of  Ne- 
vada. Sarah  Althea  Hill. 
**  'August  25,  1880,  San  Francisco,  Cal. 

"  *I  agree  not  to  make  known  the  contents  of  this  paper 
or  its  existence  for  two  years,  unless  Mr.  Sharon  himself 
see  fit  to  make  it  known.  S.  A.  Hilu' 
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"  'In  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, on  the  twenty-fifth  day  of  August,  A.  D.  1880,  I, 
Senator  William  Sharon,  of  the  state  of  Nevada,  age  sixty 
years,  do  here,  in  the  presence  of  Almighty  God,  take  Sarah 
Althea  Hill,  of  the  city  and  county  of  San  Francisco,  Cali- 
fornia, to  be  my  lawful  and  wedded  wife,  do  here  acknowl- 
edge myself  to  be  the  husband  of  Sarah  Althea  Hill. 

"  'William  Shabon,  Nevada, 

*"  'August  25,  1880/ 

"Which  was  the  only  written  declaration,  contract,  or 
agreement  of  marriage  ever  entered  into  between  said  par- 
ties, and  at  the  time  of  signing  said  declaration  plaintiff 
and  defendant  mutually  agreed  to  take  each  other  as,  and 
henceforth  to  be  to  each  other,  husband  and  wife. 

"3.  That  afterward,  and  about  the day  of  Septem- 
ber, 1880,  the  plaintiff  and  defendant  commenced  living 
and  cohabitating  together  in  the  way  usual  with  married 
people,  although  their  cohabitation  was  kept  secret,  and  so 
continued  for  the  space  of  more  than  one  year,  and  down 
to  the  twenty-fifth  day  of  November,  1881,  and  during  all 
of  said  time  the  plaintiff  and  defendant  mutually  assumed 
toward  each  other  marital  rights,  duties,  and  obligations. 

''4.  That  during  all  the  time  plaintiff  and  defendant  so 
lived  together,  defendant  visited  her  relations  with  her, 
escorted  her  to  places  of  amusement,  and  introduced  her  to 
respectable  families  and  to  members  of  his  own  family,  and 
wrote  to  her  several  letters  while  absent  from  her,  in  which 
he  addressed  her  as  'My  dear  wife.' 

"6.  The  defendant,  on  or  about  December  6,  1881,  drove 
plaintiff  from  her  apartments  in  his  hotel,  in  which  she 
had  resided  by  his  direction  since  September,  1880,  and 
which  was  the  residence  selected  for  her  by  the  defendant, 
refused  to  longer  live  with  or  provide  for  her  support,  and 
has  not  since  then  lived  with  or  sought  to  live  with,  or 
requested  the  plaintiff  to  return  or  live  with  him,  or  pro- 
vide in  any  manner  for  her  support." 

"8.  That  is  not  true,   as  stated  in  the  answer  of  de- 
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fendant,  that  plaintiff  has  either  falsely  or  fraudulently 
assumed  the  name  of  Sarah  Althea  Sharon,  but,  on  the 
contrary,  that  it  is  her  real  name;  nor  is  it  true  that  she^ 
or  any  one,  forged  the  document  mentioned  in  the  com- 
plaint and  heretofore  set  out ;  on  the  contrary,  the  said  docu- 
ment is  genuine  and  was  signed  by  the  plaintiff  and  de- 
fendant at  the  time  it  purports  to  have  been  signed. 

''9.  That  defendant  never  introduced  plaintiff  as  his 
wife^  nor  spoke  of  her  as  such  in  the  presence  of  other 
perso.ns;  that  plaintiff  never  introduced  defendant  as  her 
husba^\i,  nor  spoke  to  nor  of  him  to  other  persons  in 
his  prv'.sence  as  her  husband;  that  the  parties  were  never 
reputed  among  their  mutual  friends  to  be  husband  and 
wife,  nov  was  there  at  any  time  any  mutual,  open  recog- 
nition of  3uch  relationship  by  the  parties,  nor  any  public 
assumption  by  the  parties  of  the  relation  of  husband  and 
wife-" 

The  appellant  contends  that,  on  the  findings,  the  judg- 
ment declaring  the-  validity  of  the  marriage  must  be  re- 
versed, and  a  judgment  be  ordered  that  no  marriage  existed 
between  the  parties.  This,  because  of  the  written  promise 
of  the  plaintiff  that  the  written  declaration  of  marriage 
should,  at  the  option  of  the  defendant,  be  kept  secret  for 
the  period  of  two  years,  and  of  the  facts  found  showing 
that,  while  their  cohabitation  continued,  the  alleged  marriage 
was  not  made  known  by  the  plaintiff  or  defendant  to  third 
persons. 

The  objection  that  the  findings  do  not  sustain  the 
judgment  is  in  the  nature  of  a  demurrer  to  the  findings. 
The  evidence  is  not  before  us,  and  we  are  not  to  inquire 
how  far,  if  at  all,  the  secrecy  maintained  by  the  plaintiff 
and  defendant,  or  the  insertion  of  the  written  promise  of 
secrecy  on  her  part,  tended  under  the  circumstances  to 
prove  that  no  marriage  was  contracted.  That  was  a  mat- 
ter to  be  argued  in  the  court  below.  Here,  and  on  this 
appeal,  the  facts  set  forth  in  the  findings  are  admitted  to 
be  true» 
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If  the  oontemporaneous  promise  of  the  plaintiff  not  to 
make  known  the  paper  writing,  or  its  contents,  for  a  limited 
period,  rendered  the  agreement  of  the  plaintiff  and  defend- 
ant to  take  each  other  as  husband  and  wife  void,  or  if  the 
parties  could  not,  as  matter  of  law,  mutually  assume  marital 
rights,  duties,  or  obligations,  without  making  public  their 
relation  as  husband  and  wife,  the  judgment  must  be  re- 
versed. Otherwise  we  are  to  consider,  as  conclusively  estalv 
lishing  the  marriage,  the  facts  that  plaintiff  and  defendant 
did  sign  the  paper  writing  as  set  forth  in  finding  2,  and 
mutually  agreed  to  take  each  other  as  husband  and  wife; 
that  in  September,  1880,  they  commenced  living  and  cohab- 
iting together  in  the  manner  usual  with  married  people,  in 
an  apartment  furnished  by  him,  and  so  continued  to  live 
and  cohabit  together  down  to  November,  1881;  that  he 
wrote  to  her  several  letters,  letters  addressed  '^My  dear 
wife,"  and  that  during  all  of  said  time  they  mutually  as- 
sumed '%ward  each  other"  marital  rights,  duties,  and  obli- 
gations. 

Section  56  of  the  Civil  Code  reads:  '^Marriage  is  a  per- 
sonal relation  arising  out  of  a  civil  contract,  to  which  the 
consent  of  parties  capable  of  making  it  is  necessary.  Con- 
sent alone  will  not  constitute  marriage;  it  must  be  followed 
by  a  solemnization,  or  by  a  mutual  assumption  of  marital 
rights,  duties,  or  obligations." 

In  the  first  sentence  of  the  section  of  the  code  "mar- 
riage" is  defined  in  terms  which  accord  with  the  defini- 
tion of  the  stattLS  or  condition  of  marriage  given  by 
courts  and  learned  law-writers.  The  civil  contract  of  the 
parties  is  simply  that  they  forthwith  enter  into  a  certain 
status  or  relation.  The  rights  and  obligations  of  that 
status  are  fixed  by  society  in  accordance  with  the  prin- 
ciples of  natural  law,  and  are  beyond  and  above  the 
parties  themselves.  They  can  not  modify  the  terms  on 
which  they  are  to  live  together,  nor  superadd  to  the  re- 
lation a  single  condition.  (Schouler^s  Domestic  Bela- 
tions,  13.) 
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The  code  declares  marriage  to  be  a  personal  relation 
"arising  out  of  contract''  The  personal  relation  created 
by  the  contract  is  not  merely  a  contract  The  contract 
is  the  portal  through  which  the  parties  enter  into  the  rela- 
tion of  marriage,  and  they  can  enter  into  that  relation  in 
no  other  way.  Although  all  persons  competent  may  marry 
at  their  own  volition,  the  law  fixes  the  rights  and  duties  of 
those  who  are  married.  The  section  of  the  oode  defines 
'^marriage/'  which,  as  distinguished  from  a  present  con- 
tract to  marry,  or  the  act  of  becoming  married,  is  "the  civil 
statvs  of  one  man  and  one  woman  united  in  law  for  life, 
for  the  discharge  to  each  other  and  to  the  community  of 
the  duties  legally  incumbent  on  those  whose  association  is 
founded  on  the  distinction  of  sex.''  (Bishop  on  Marriage 
and  Divorce,  8.) 

The  contract  out  of  which  the  marriage  relation  arises 
must  be  a  contract  then  and  there  to  become  husband 
and  wife.  Hence,  as  appears  from  the  case  cited  by 
appellant,  a  contract  between  a  man  and  woman  to  live 
and  cohabit  together,  or  even  to  assume  the  duties  of 
husband  and  wife  for  a  limited  period,  or  so  long  as  it 
may  prove  agreeable  to  both,  or  any  other  agreement  which 
attempts  to  limit  in  extent  or  duration  the  rights  and  du- 
ties  inseparably  annexed  to  the  status  of  matrimony,  has 
sometimes  been  held  not  to  be  an  agreement  to  become  hus- 
band and  wife,  out  of  which  arises  the  relation  of  mar 
riage. 

But  to  make  the  principle  underlying  such  decisions 
applicable  to  the  case  at  bar,  it  must  be  made  to  appeal 
that,  by  the  terms  of  our  statute,  the  making  public  of  the 
marriage  relation  is  a  duty  or  obligation  annexed  to  the 
status  of  marriage,  without  which  the  status  cannot  exist 
Such  is  the  contention  of  appellant,  based  on  the  last  sen- 
tence of  section  66  of  the  Civil  Code:  "Consent  alone  will 
not  constitute  marriage;  it  must  be  followed  by  a  solemni- 
zation, or  by  a  mutual  assumption  of  marital  rights^  dutiesi 
or  obligationa.'' 
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It  is  claimed,  in  the  first  place,  that  the  promise  to  keep 
secret  the  contract  of  marriage  for  a  period  of  two  years, 
unless  defendant  should  waive  that  stipulation,  controlled 
and  gave  color  to  the  other  terms  of  the  contract  so  that 
it  became,  not  a  contract  of  marriage,  but  a  contract  for 
illicit  intercourse.  In  the  second  place,  it  is  claimed  that, 
independent  of  the  stipulation  as  to  secrecy,  there  was  no 
marriage  because  of  the  fact  of  secrecy;  since  with  secrecy 
there  was  and  coTild  be  no  '^mutual  assumption  of  marital 
rights,  duties,  or  obligations,"  within  the  meaning  of  tlie 
code. 

The  words  "duties"  and  "obligations"  are  evidently  used 
in  the  same  sense  in  the  section  of  the  code.  The  duties 
to  be  assumed  are  the  obligations  which  flow  from  the 
relation  of  husband  and  wife.  And  the  word  "marital" 
must,  to  give  any  effect  to  the  sentence  in  which  it  is  found, 
be  treated  as  the  equivalent  of  "conjugal", — ^to  include  the 
rights  and  duties  of  the  wife  as  well  as  those  of  the  hus- 
band. 

The  validity  of  the  alleged  marriage  we  are  consider- 
ing must  depend  upon  the  fact  that  it  was  not  made 
known  by  the  parties.  The  promise  of  the  plaintiflf  not 
to  make  it  known  for  a  period  of  two  years,  except  with 
the  consent  of  the  defendant,  was  a  collateral  agreement, 
and  not  a  condition  to  the  marriage  contract  taking  effect. 
The  agreement  to  become  husband  and  wife  was  complete. 
If  she  had  published  the  writing  called  the  declaration  of 
marriage  at  any  time,  the  publication  would  not  have  avoided 
the  marriage  contract,  because  the  parties  did  not,  if  they 
could,  agree,  that  the  contract  should  become  operative  only 
in  case  the  plaintiff  should  keep  it  secret  for  two  years, 
unless  in  the  meantime  secrecy  was  waived  by  tbf^  de- 
fendant. 

It  is  said  by  Mr.  Bishop:  "Not  unfrequently  the  courts 
hold  to  be  void  some  contract  entered  into  at  the  time  of 
the  marriage,  while  the  sufficiency  of  the  marriage  itself 
is   not   denied."     (Marriage    and   Divorce,    266.)     What- 
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ever  may  be  the  rule  where  some  limitation  is  introduced 
into  the  contract  of  any  of  the  obligations  which  accom- 
pany the  state  of  wedlock,  in  such  manner  as  to  indicate 
that  the  contract  would  not  have  been  entered  into  except 
upon  the  condition  inserted,  here,  as  we  have  seen,  the  prom- 
ise not  to  make  known  the  contract  was  an  independent 
promise,  and  not  a  condition. 

If  the  promise  had  been  utterly  disregarded^  it  could  not 
be  successfully  contended  that  they  were  not  married. 

If  the  last  sentence  of  section  55  means  what  appellant 
claims  it  means,  there  would  have  been  no  marriage  in  the 
absence  of  the  promise  on  the  part  of  plaintiff  not  to  publish 
it.  On  the  other  hand,  if  there  can  be  a  marriage  without 
publicity,  the  promise  of  the  plaintiff  that  she  world  not 
make  it  known  for  a  temporary  period  did  not  affect  its 
validity,  because  not  an  illegal  promise.  At  the  common 
law,  an  agreement  to  keep  the  mariage  secret  does  not  in- 
validate it  (1  Bishop  on  Marriage  and  Divorce,  sec.  262, 
and  cases  cited  in  note.) 

In  the  judicial  decisions  which  speak  of  an  open  recog- 
nition of  the  matrimonial  union,  the  effect  of  such  open 
recognition  is  considered  as  evidence.  The  fact  of  mar- 
riage is  one  thing;  the  evidence  by  which  it  may  be  es- 
tablished is  another.  The  fact  of  the  publication  of  their 
relation,  by  the  conduct  and  declarations  of  the  parties, 
may  go  far  to  corroborate  testimony  with  respect  to  an  ac- 
tual contract  to  marry.  And  so,  in  cases  where  the  con- 
tract has  not  been  directly  proved,  evidence  that  the  par- 
ties cohabitated  together  and  were  reputed  to  be  husband 
and  wife,  or  recognized  or  introduced  each  other  as  such, 
is  admissible  as  tending  to  prove,  and  if  sufficient  proves, 
that  they  had  previously  entered  into  an  agreement  forth- 
with to  become  husband  and  wife.  Yet  evidence  of  cx>- 
habitation  merely,  without  evidence  of  recognition  of 
the  relation,  or  repute  of  marriage,  is  not  sufficient  to 
establish    an    inference    that    there    had    been    a    mutual 
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consent  to  many,  in  the  absence  of  direct  evidence  of  such 
consent.     (Estate  of  Briswalter,  72  Cal.  107.) 

Again,  it  has  sometimes  been  said  (and  not  incorrectly 
in  view  of  the  context)  that  at  the  common  law  marriage 
may  be  contracted  per  verba  de  praesenti  merely,  or  per 
verba  de  futuro  cum  copula.  But  strictly  speaking,  there 
can  be  no  contract  per  verba  de  futuro  which  imposes 
the  status  of  marriage.  When  the  parties  have  been 
shown  to  have  agreed  to  a  future  marriage,  evidence  of  the 
copula  is  admitted  to  prove  that  they  changed  their  consent 
to  a  future  marriage  into  a  present  consent  This  by  reason 
of  a  presumption  in  favor  of  morality.  Thus  evidence 
whether  direct  or  indirect,  of  a  cont/act  of  marriage, 
is  always  evidence  of  a  consent  per  verba  de  prae- 
senti. 

But  by  our  statute  such  present  consent  does  not  consti- 
tute marriage.  (Civ.  Code,  sec  55.)  It  must  be  followed 
by  a  solemnization,  or  by  a  mutual  assumption  of  marital 
rights  or  duties.    What  does  this  mean? 

It  is  urged  that  such  mutual  assumption  is  put  as  the 
alternative  for  ^'solemnization,"  and  as  solemnization  implies 
and  requires  publicity,  so  it  is  intended  that  the  assumption 
of  rights  and  duties  shall  be  public 

By  section  78  of  the  Civil  Code,  the  solemnization  of 
a  marriage  is  mentioned  as  a  thing  distinct  from  the 
license  to  marry,  from  the  authentication  of  the  mar- 
riage, and  from  the  record  of  the  marriage  certificate. 
A  marriage  is  solemnized  when,  in  the  presence  of  u 
judicial  ofiicer,  priest,  or  minister,  the  parties  declare 
that  they  take  each  other  as  husband  and  wife  (Civ. 
Code,  sees.  70,  71),  and  the  oflScer  or  minister  who  wit- 
nesses this  ceremony  is  said  to  ''solemnize"  the  mar- 
riage. Every  person  authorized  to  solemnize  marriage, 
who  willfully  solemnizes  a  marriage  forbidden  by  law, 
or  makes  false  return  of  a  marriage,  is  guilty  of  a  misdjB- 
meanor.  (Pen.  Code,  sees.  359,  360.)  But,  if  between 
competent    persons,    the    solemnization    makes    the    mar- 
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riage  complete;  although  not  preceded  by  license  or  suc- 
ceeded by  record.  Such  a  marriage  is  valid,  although  re- 
tained within  the  knowledge  of  those  present  at  its  solemni- 
zation^ without  any  communication  of  its  existence  to  the 
community  at  large,  which,  in  a  certain  sense,  is  said  to 
have  an  interest  in  all  marriages,  or  rather  an  interest  that 
the  institution  of  matrimony  be  maintained  in  its  sacred 
purity.  By  the  language  of  section  55  of  the  Civil  Code, 
the  solemnization  completes  the  marriage,  although  not  fol- 
lowed by  a  mutual  assumption  of  marital  rights  and  duties ; 
since  such  assumption  is  required  only  where  there  is  no 
solemnization. 

It  may  be  said,  however,  it  is  giving  to  the  word  ''sol- 
emnization," in  section  55,  too  narrow  a  meaning  to 
confine  it  to  the  mere  ceremony  before  the  officer  or 
minister;  that  it  should  be  held  to  include  the  issuing 
of  the  license  and  the  record  of  the  certificate;  with  the 
publicity  incidental  to  the  license  and  record;  that  the 
purpose  of  the  section  must  be  to  facilitate  the  proof 
of  marriages  by  requiring  their  existence  to  be  made 
public 

But  the  purpose  of  a  statute  can  only  be  derived  from 
its  words,  read  in  the  light  of  the  previous  law.  If  it  is 
so  confused  and  uncertain  that  it  can  be  given  no  intel- 
ligible meaning,  we  must  consider  the  common  law  un- 
changed by  it.  The  public  policy  of  the  state  can  only 
be  ascertained  by  reference  to  the  constitution  and  statutes. 
The  courts  cannot  create  a  policy,  and  then  declare,  in  sup- 
port of  the  policy  so  created,  that  the  legislature  must  have 
meant  what  it  has  not  said.  By  the  common  law,  private 
marriages,  clearly  proved,  are  valid;  and  it  is  a  cardinal 
rule  of  interpretation  that  the  common  law  continues  except 
as  altered  by  the  statute. 

It  is  certainly  remarkable  that  if  it  was  intended,  con- 
sent  must  be  followed  by  a  "public"  assumption  of  mat 
rimonial  rights  and  duties,  the  legislature  did  not  say  so 
in  express  terms,  since,  if  so  much  was  intended,  the  de- 
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parture  from  the  common  law  would  be  radical.  It  may 
be  claimed  to  be  equally  strange,  if  mere  ^'consummation" 
was  meant,  it  was  not  so  declared.  But  giving  force  to 
both  of  these  suggestions,  the  utmost  that  could  be  argued 
from  them  would  be  that  the  code-makers  probably  meant 
neither  of  the  two  things, — ^a  public  assumption  or  mere 
''consummation.'' 

The  commissioners  who  prepared  the  Civil  Code  of 
California  adopted  as  a  foundation  for  their  labors  the 
Civil  Code  prepared  for  submission  to  the  legislature  of 
New  York,  departing  in  places  only  from  the  language  of 
the  code  proposed  in  the  latter  state.  It  may  throw  some 
light  upon  the  question  we  are  considering  to  compare  sec- 
tions of  the  proposed  New  York  code  and  sections  of  our 
code. 


NEW   YORK   CODE. 

Sec.  34.  Marriage  is  a 
personal  relation,  arising 
out  of  a  civil  contract,  to 
which  the  consent  of  par^ 
ties  capable  of  making  it 
is  alone  necessary. 


Sec  86.  Any  unmarried 
male  of  the  age  of  fourteen 
years  or  upward,  and  any 
unmarried  female  of  the 
age  of  twelve  years  or  up- 
ward, and  not  otherwise 
disqualified,  is  capable  of 
consenting  to  marriage,  etc. 


CAUFOBNIA  OODB. 

Sec.  55.  Marriage  is  a 
personal  relation,  arising 
out  of  a  civil  contract,  to 
which  the  consent  of  par- 
ties capable  of  making  it  is 
necessary.  Consent  alone 
will  not  constitute  mar- 
riage; it  must  be  followed 
by  a  solemnization,  or  by 
a  mutual  assumption  of 
marital  rights,  duties,  or 
obligations. 

Sec.  56.  Any  unmarried 
male  of  the  age  of  eighteen 
years  or  upwards,  and  any 
unmarried  female  of  the 
age  of  fourteen  years  or 
upwards,  and  not  other- 
wise disqualified,  are  capa- 
ble of  consenting  to  and  coth 
summating  marriage. 


Digitized  by 


Google 


Jan.  1888.]  Shahon   v.    Siiakon*  15 

Sec.  35.  Consent  to  a  Sec.  57.  Consent  to  and 
marriage  may  be  manifested  subsequent  consummation 
in  any  form^  and  may  be  of  marriage  may  be  mani- 
proved  like  any  other  faot     fested    in    any    form,    and 

may   be    proved    under    the 
same   general  rules   of  evi- 
dence   as    facts    in    other 
cases. 
The    distribution    o¥    a    statute    into    sections    is    arbi- 
trary,   and    merely    for    convenience    of    reference.      The 
New   York   and   California   codes   may   be   read   respect- 
ively:   "The   consent   of   capable   parties    is    alone    neces- 
sary to  constitute  marriage;  the  consent  may  be  manifested 
in  any  form,   and  may  be  proved  like   any  other  fact'' 
(N.  Y.  Code.)     "Consent  alone  will  not  constitute  mar- 
riage;  it  must  be  followed  by  a  mutual  assumption  of 
marital  rights  and  duties;  the  consent  and  consummation 
may  be  manifested  in  any  form,  and  proved  under  the 
same   general   rules   of   evidence   as   other   facts.''     (CaL 
Code.) 

The  word  "consimunation,"  whenever  used  as  something 
different  from  the  mere  consent  or  formal  solemnization 
of  marriage,  had  always  been  held  to  mean  "simply 
sexual  intercourse,  copulation,  nothing  more  nor  less." 
Section  57  of  our  Civil  Code  provides  how  this  con- 
summation may  be  proved.  As  consummation,  if  it  does 
not  constitute  is  at  least  included  in  an  assumption  of  mari- 
tal rights  and  duties,  it  is  a  circumstance  of  some  signifi- 
cance that,  when  providing  for  the  mode  of  proving  "con- 
sent and  subsequent  consummation,"  nothing  is  said  with 
respect  to  the  manner  of  proving  other  rights  and  duties 
to  be  mutually  assumed,  if  the  proof  of  others  is  contem- 
plated by  section  55.  It  is  a  circumstance  tending  to  show 
that  it  was  the  intention  to  change  the  New  York  code  only 
by  requiring  consummation  to  follow  mutual  present  con- 
sent If  more  was  intended,  it  would  have  been  easy  to 
say;  "The  mutual  assumption  of  marital  rights,  duties,  or 
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obligations  may  be  proved  under  the  same  general  mien 
of  evidence  as  facts  in  other  cases/' 

It  has  been  suggested  that  '^consummation,''  in  Beo« 
tions  56  and  57,  is  to  be  interpreted  in  the  broader  sense 
of  "completion";  and  as,  by  section  56,  a  marriage  is  not 
complete  until  after  a  public  recognition  of  it  by  the 
parties,  the  consummation  of  sections  56  and  67  means  the 
completion  of  the  marriage  as  provided  in  section  66. 
This  is  only  saying  that,  in  the  absence  of  solenmi- 
zation,  there  is  no  marriage  until  after  cohabitation  known 
to  others,  or  public  recognition  of  the  marriage  and  copula- 
tion. 

This,  as  we  shall  see,  the  sections  cannot  mean ;  the  legis- 
lature could  not  have  intended  that  (after  a  present  consent 
to  marry)  a  period  of  cohabitation,  known  to  others,  should 
be  necessary  to  the  constitution  of  marriage,  or  precede  its 
"completion";  for  if  so,  the  woman  would  be  compelled 
to  live  with  the  man  in  such  manner  as  that  their  co- 
ition would  be  inferred  before  their  coition  would  be 
lawful. 

Each  article  of  the  code  is  preceded  by  head-notes, 
numbered  to  correspond  with  the  sections  following,  and 
purporting  to  give  in  brief  the  subject  of  each  of  such 
sections.  These  head-notes  are  entitled  to  more  consid- 
eration than  the  "title"  to  an  entire  act  They  are 
parts  of  the  statute  limiting  and  defining  the  sections  to 
which  they  refer.  To  refuse  to  give  effect  to  them  ac- 
cording to  their  import  would  be  to  make  the  law,  not  to 
administer  it.  (Barnes  v.  Jones,  61  Cal.  303 ;  McKinstry, 
J.,  in  Ex  parte  Koser,  60  Cal.  206;  Williams  v.  People, 
45  Barb.  201;  People  v.  Molineux,  63  Barb.  15;  40  N.  Y. 
119.) 

As  we  have  seen,  section  57  of  the  Civil  Code  relates 
to  the  proof  of  "consent  and  subsequent  consummation." 
Additional  force  is  given  to  the  suggestion  that  it  was  in- 
tended that  consent  and  consummation  should  constitute 
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marriage  by  the  fact  that  the  head-note  to  that  section  is: 
"Marriage,  how  manifested  and  proved/* 

It  may  be  added,  that  when  the  propriety  of  requiring 
a  public  declaration  to  accompany  unsolemnized  mar- 
riages was  directly  called  to  the  attention  of  the  legisla- 
ture of  California,  the  legislature  refused  to  act  upon  the 
suggestion,  but  permitted  section  55  to  remain  as  it  now 
is.  Among  the  amendments  reported  by  the  revisory 
commissioners,  appointed  in  1873,  was  one  to  make  section 
65  of  the  Civil  Code  read:  'Carriage  is  a  personal  relation 
arising  out  of  a  civil  contract,  to  which  the  consent  of  the  par- 
ties is  necessary.  To  render  marriage  hereafter  contracted 
in  this  state  valid,  the  contract  must  be  accompanied  by  a 
solemnization,  or  by  a  public  declaration,  as  provided  in  this 
chapter.''  While  adopting  many  of  the  amendments  pro- 
posed by  the  commissioners,  the  legislature  rejected  this 
one. 

We  do  not  propose  to  decide  the  question  whether  at  the 
common  law  consummation  as  well  as  consent  was  necessary 
to  constitute  marriage. 

Mr.  Bishop  says:  '^Consummation — ^the  copula — ^is  no 
part  of  the  marriage;  it  only  serves,  to  some  extent, 
as  evidence  thereof.  A  maxim  of  the  civil  law,  equally 
also  of  the  ecclesiastical,  of  the  common, — ^indeed,  of  all 
law  governing  the  subject  is.  Consensus,  non  concvbitvs, 
facit  matrimonium.  Hence,  when  parties  capable  of  in- 
termarrying agree  to  a  present  marriage,  the  relation  is 
made  thereby  complete.  This  is  true  everywhere,  subject 
to  the  qualification  that  in  some  countries  there  are  laws 
requiring  the  addition  of  specified  ceremonies  and  forms, 
but  the  copula  gives  the  marriage  nowhere  any  additional 
strength.''  (Bishop  on  Marriage  and  Divorce,  228  and  see 
cases  cited  in  the  note.) 

And  Chancellor  Kent  says:  ^^If  the  contract  be  made 
per  verba  de  praesenti  without  cohabitation,  ....  it 
amounts  to  valid  marriage  in  the  absence  of  all  civil  regula- 
tions to  the  contrary."     (2  Kent's  Com.  87.) 
tXXV.  Cai*— 2 
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In  this  country,  in  those  states  where  there  is  no  statute 
prohibiting  common-law  marriages,  and  declaring  all  invalid 
except  those  solemnized  in  some  particular  form,  the  de- 
cided weight  of  authority  is,  that  to  constitute  marriage,  the 
contract  per  verba  de  praesenti  need  not  be  succeeded  by  a 
consummation. 

Nor  is  it  necessary  here  to  decide  whether,  at  the  com- 
mon law  of  England,  a  present  consent,  with  or  without  sub- 
sequent cohabitation,  constituted  marriage,  in  the  absence 
of  religious  sanction,  evidenced  by  the  presence  and  approval 
of  a  clergyman  of  the  established  church. 

In  a  note  to  section  56  of  our  Civil  Code,  the  California 
commissioners  say:  ^'As  to  whether  consent  alone  consti- 
tutes marriage:  In  Jewell's  Heirs  v.  Jewell,  1  How.  219, 
the  court  was  equally  divided.  In  Begina  v.  MUlis,  10 
Clark  &  F.  534,  the  House  of  Lords,  on  appeal  from  Ire- 
land, were  also  equally  divided  on  the  same  question.  On 
reference  of  the  question  to  the  court,  Tindal,  C-  J.,  gave 
the  unanimous  opinion  of  the  court  that  it  was  not  a  valid 
marriage,  and  held  Hhat  by  the  law  of  England,  as  it 
existed  at  the  time  of  the  marriage  act,  a  contract  of 
marriage  per  verba  de  praesenti  was  indissoluble  between 
the  parties  themselves,  and  afforded  to  either  of  them,  by 
application  to  the  spiritual  court,  the  power  of  compelling 
the  solemnization  of  an  actual  marriage,  but  such  con- 
tract never  constituted  a  full  and  complete  marriage  in 
itself,  unless  made  in  the  presence  and  with  the  inter- 
vention of  a  minister  in  holy  orders.  The  civil  contract 
and  the  religious  ceremony  were  both  necessary  to  a  per- 
fect marriage  by  the  common  law.''*  (Civ.  Code,  anno- 
tated, sec.  55.) 

The  opinion  referred  to  in  the  note  as  the  opinion  of 
the  court  was,  in  the  opinion  of  the  judges,  in  response 
to  questions  put  to  them  by  the  lords,  and  did  not  decide 
the  case.  The  judgment  of  the  Queen's  Bench  was  af- 
firmed because  the  votes  in  the  House  of  Lords  for  revers- 
ing or  affirming  it  were  equal     The  views  of  the  judges 
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in  their  answers  to  the  questions  submitted  to  them  in 
Regina  v.  Millis  have  since  been  doubted,  perhaps  overruled, 
in  England.  But  the  question  discussed  in  that  case  was, 
whether  by  the  law  of  England,  prior  to  the  marriage  act, 
26  George  II.,  a  contract  per  verba  de  praesenti,  without  the 
intervention  of  a  minister  in  orders,  was  sufficient  to  make 
a  complete  marriage,  so  that,  by  marrying  a  second  time, 
the  defendant  made  himself  liable  to  the  pains  and  penalties 
of  bigamy. 

In  Jewell  v.  Jewell^  1  How.  219  b,  also  referred  to  in  the 
note,  the  circuit  court  directed  the  jury  that,  in  the  ab- 
sence of  solemnization,  "if  the  contract  be  made  per  verba 
de  praesenti,  and  remain  without  cohabitation,  or  if  made 
per  verba  de  futuro,  and  be  followed  by  consummation,  it 
amounts  to  a  valid  marriage,  and  which  the  parties  (being 
competent  as  to  age  and  consent)  cannot  dissolve."  Upon 
this  question  the  supreme  court  of  the  United  States  was 
equally  divided. 

The  reference  to  the  two  cases  in  the  commissioners' 
note  was  evidently  to  indicate  that  the  object  of  the  last 
clause  of  section  55  was  to  declare  "a  solemnization" 
not  necessary,  provided  the  mutual  consent  be  followed  by 
something  else.  The  cases  referred  to  leave  unsettled  the 
questions  whether  in  England  a  religious  ceremony  was 
necessary  prior  to  the  marriage  act,  and  whether,  in  soma 
of  the  American  states,  where  peculiar  laws  requiring  cer- 
tain ceremonies  obtain,  a  solemnization  in  accordance  with 
the  forms  required  by  such  laws  is  necessary,  in  addition  to 
the  consent  of  the  parties. 

They  are  of  no  assistance  in  the  present  inquiry,  except 
so  far  as  they  tend  to  show  the  purpose  of  the  code, — already 
sufficiently  clear  from  its  language, — that  (in  the  absence 
of  solemnization,  more  than  mere  consent  should  be  requi- 
site to  constitute  marriage. 

As  we  have  said,  the  Civil  Code  of  California  is  based 
upon  and  in  the  main  follows  the  civil  code  as  reported 
to   the   legislature   of   New   York.     The    California    com- 
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missioners  changed  section  34  of  the  Ifew  York  code. 
That  section  provided  that  consent  alone  is  necessary  to 
constitute  marriage.  Our  commissioners  altered  this  by 
declaring,  "Consent  alone  will  not  constitute  marriage," 
and  then  added  the  clause  so  often  quoted.  This  was 
don**  with  the  note  of  the  New  York  commissioners  (to 
section  34)  before  them.  That  note  clearly  shows  the  ob- 
ject of  section  34.  There  had  been  two  opinions 
among  jurists,  many  holding  that  present  consent  makes 
marriage;  some  that,  to  make  a  marriage,  either  con- 
summation  or  solemnization  was  also  requisite.  The  New 
York  commissioners  determined  to  provide  that  present 
consent,  without  consummation  or  solemnization,  should  be 
sulEcient.  The  note  of  the  New  York  commissioners  reads: 
"By  2  Rev.  Stats.  138,  sec.  1,  marriage  is  declared  to  be 
a  civil  contract  to  which  consent  is  necessary;  but  whether 
anything  more  than  consent  is  necessary  has  been  mooted, 
some  authorities  deeming  that  either  consummation  or  sol- 
emnization is  also  requisite.  {Jacques  v.  Public  Adminis- 
trator, 1  Bradf.  499;  and  see  2  Parsons  on  Contracts,  5th 
ed.,  74.)  This  provision  makes  consent  alone  suflScient,  and 
is  in  accordance  with  the  views  declared  in  Starr  v.  Peek, 
1  Hill,  270;  Jackson  v.  Winne,  7  Wend.  47;  Caujolle  v, 
Ferrie,  23  N.  Y.  106;  Hayes  v.  People,  25  N.  Y.  390;  82 
Am.  Dec.  364." 

It  is  difficult  to  avoid  the  conclusion  that  the  California 
commissioners,  with  the  foregoing  note  before  them,  decided 
to  adopt  the  position  rejected  by  the  New  York  commission- 
ers, and  to  provide  that  in  the  absence  of  solemnization  con- 
sent alone  should  not  constitute  marriage,  but  that  it  must 
be  followed  by  ^'consummation." 

And  yet  it  may  be  said,  the  phraseology  does  excite 
a  suspicion  that  something  more  or  different  was  intended, 
since  it  is  hard  to  believe  that  the  commissioners  were  act- 
uated by  a  hyperdelicacy  in  rejecting  a  term  in  that  partic- 
ular sentence  which  they  subsequently  did  not  hesitate  to 
employ. 
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The  dii&culty  of  arriving  at  the  meaning  of  the  lasc 
clause  of  section  65  of  our  Civil  Code  was  very  fully  8et 
forth  and  illustrated  by  John  Norton  Pomeroy,  late  pro- 
fessor in  the  college  of  law  of  the  University  of  Califomia* 
in  two  articles  published  by  him.  (4  West  Coast  Eep.  50, 
152,)  These  articles  were  referred  to  by  counsel  at  the 
argumeut.  The  theme  of  the  series  of  articles  in  which 
the  two  above  cited  are  included  is  the  necessity  of  applying 
well-known,  uniform,  and  consistent  principles  of  interpre- 
tation in  adjudicating  upon,  applying,  and  enforcing  all 
the  various  sections  of  the  Civil  Code.  (3  West  Coast  Eep. 
585.)  His  conclusion  is,  that  the  only  method  by  which  any 
certain,  consistent,  and  just  results  can  be  attained  through 
an  interpretation  of  the  provisions  of  the  code  is  by  adopting 
and  following  the  principle  that  they  are,  "in  general,'* 
declaratory  of  common-law  and  equity  rules.  (4  West  Coast 
Rep-  150.) 

And  he  points  out,  that  where  the  provisions  of  the 
code  are  clearly  not  merely  declaratory  of  the  conmion 
law,  the  great,  and  in  some  instances  apparently  insur- 
mountable, difficulty  is  to  ascertain  how  far  the  particu- 
lar provision  de])arts  from  or  changes  the  pre-existing 
law.  This  arises  from  a  defect  "which  may  be  said  to 
characterize  the  entire  code  as  a  work  of  legislation.'* 
"From  their  constant  but  wholly  unnecessary  practice 
of  abandoning  well-known  legal  terms  and  phrases,  the 
signification,  force,  and  effect  of  which  had  long  been 
settled  and  certain,  and  of  adopting  instead  thereof  an 
unknown  and  hitherto  unused  language  and  terminology, 
as  well  in  their  ordinary  definitions  as  in  the  statement 
of  general  doctrines  and  single  rules,  they  constantly 
create  an  uncertainty  whether  they  intend  merely  to 
declare  and  re-state,  without  change,  a  known  common-law 
definition,  doctrine,  or  rule,  or  whether,  on  the  other 
hand,  they  intend  to  alter  or  modify  such  definition, 
doctrine,  or  rule;  and  if  the  latter  be  their  general  intent, 
they  make  it  uncertain  how  far  the  alteration  extends.'* 
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(8  West  Coast  Rep.  686.)  Among  other  fllustrations  of 
the  employment  of  language  which  renders  the  meaning, 
intent,  and  consequent  effect  of  a  particular  section 
'^obscure  and  uncertain/'  he  cites  section  65  of  the  Civil 
code. 

With  reference  to  that  section  he  says:  "^Consent 
alone  will  not  constitute  a  marriage;  it  must  be  followed 
by  a  solemnization,  or  by  a  mutual  assumption  of  marital 
rights,  duties,  or  obligations/  What  is  the  meaning  of 
this  strange  phrase?  The  phrase  is  absolutely  unknown 
to  the  law.  Does  it  mean  that  the  two  spouses  must  live 
openly  as  husband  and  wife, — ^must  hold  each  other  out 
to  the  world  as  husband  and  wife,  etc.}  There  are 
strong  arguments  against  that  meaning.  In  the  first 
place,  the  phraseology  to  describe  exactly  that  condition 
has  long  been  settled,  and  is  very  familiar;  and  if  the 
authors  of  the  code  had  such  a  meaning,  it  seems  hardly 
possible  that  they  should  reject  this  familiar  and  express- 
ive phraseology.  Instead  of  saying  that  consent  must 
be  followed  by  'habit  and  repute,*  or  *by  the  parties 
holding  themselves  out  to  the  world  as  husband  and 
wife,'  which  would  have  left  no  doubt  as  to  their  mean- 
ing, they  adopt  this  uncouth  phrase,  which  does  not 
necessarily  have  such  a  meaning.  But,  in  the  second 
place,  such  an  alteration  of  the  conmion-law  rule  seems 
to  be  entirely  without  any  reason,  and  opposed  to  com- 
mon sense.  Under  the  law  previous  to  the  code,  proof 
that  two  parties  had  treated  each  other  as  husband  and 
wife,  had  lived  together  as  such,  and  had  held  each  other 
out  to  the  world  as  such,  was  sufficient  to  enable  a  jury 
or  court  to  infer  and  find  the  fact  of  marriage.  Why? 
Not  at  all  because  such  living  and  holding  out  of  itself 
constitutes  a  marriage;  but  solely  because  from  sucli 
living  and  holding  out  the  court  or  jury  may  find  that 
at  some  previous  time  the  two  parties  did,  as  a  fact,  con- 
sent to  be  married, — did,  as  a  fact,  agree  to  be  husband 
and  wife.     This   conclusion   is   sustained    by   all  the   de- 
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cisions  of  authority.  The  previous  actual  consent  or 
agreement  to  be  husband  and  wife  is  the  ultimate  and 
essential  fact  which  the  jury  must  find;  the  mode  of  life, 
the  holding  out,  and  the  like,  are  nothing  but  circum- 
stantial evidence  from  which  the  fact  may  be  inferred. 
Now^  when  living  as  husband  and  wife,  and  holding  out 
as  such,  were  only  necessary  as  evidence  for  the  pur- 
pose of  inferring  the  fact  of  a  previous  consent,  it  seems 
strange  and  useless  to  require  evidence  of  the  same  kind, 
of  holding  out  and  living  as  husband  and  wife,  and  the 
like,  when  the  fact  of  a  prior  consent  has  already  been 
clearly  established  by  other  and  independent  evidence." 
(4  West  Coast  Rep.   61.) 

In  a  subsequent  article  (4  West  Coast  Bep.  152)  the 
same  learned  writer  said:  'Whatever  weight  may  be  due 
the  considerations  before  suggested  in  a  former  article, 
there  are,  in  my  opinion,  equal  if  not  greater  obstacles 
to  an  interpretation  which  treats  the  section  [55]  as 
having  made  no  material  alteration  in  the  rule  as 
previously  settled, — ^the  common-law  rule.  //,  by  the 
previous  rule  after  verba  de  praesenti,  the  copula  was 
sufficient  to  constitute  a  marriage,  it  seems  almost  im- 
possible to  suppose  that  in  the  phrase,  ''by  a  mutual 
assumption  of  marital  rights,  duties,  or  obligations,'  the 
authors  of  the  code  and  the  legislature  did  not  mean 
something  more  and  different, — something  additionaL 
We  may  wonder  at  the  employment  of  terms  so  unlike 
the  usual  phraseology  of  statutes,  and  may  regret  that 
words  more  certain  and  definite  in  their  meaning  were 
not  selected;  and  still,  if  we  give  any  fair  and  reasonable 
construction  to  all  the  language  we  can  hardly  escape 
the  conclusion  that  a  'mutual  assumption  of  marital 
rights,  duties,  or  obligations'  imports  acts  and  conduct 
of  the  two  parties  toward  each  other,  and  rights  and  duties 
belonging  to  the  marriage  relation,  which  cannot  pos- 
sibly be  embraced  in  the  word  ^copula,*  or  the  word 
'consummatioBi'    or    even,    perhaps,    the    word    'cohabita- 
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There  is  no  statement  in  either  article  that,  in  the 
opinion  of  the  writer,  a  public  recognition  of  the  mar- 
riage relation  is  required  by  the  code.  The  writer  does 
not  pretend  to  interpret  the  provision  of  the  code,  and 
his  interpretation  would  not  have  been  authoritative. 
His  very  purpose  is  to  show  the  uncertainty  of  its  lan- 
guage, by  pointing  out  the  objections  to  holding  it  to 
mean  either  consummation  alone,  or  more  than  con- 
summation. 

Much  of  the  force  of  the  argument-  of  the  second  arti* 
cle  is  taken  away  when  the  uncertainty  of  the  premise 
on  which  it  is  based  is  considered.  "If,  by  the  previous 
rule,  after  verba  de  praesenti,  the  copula  was  sufficient,'* 
would  seem  to  imply  that,  at  the  common  law,  the  copula 
was  necessary  to  constitute  marriage.  But,  as  we  have 
seen,  Mr.  Bishop,  in  his  work  on  marriage  and  divorce, 
— referring  to  authorities  in  support  of  his  position, — 
lays  down  the  rule  that  the  copula  adds  no  force  to  the 
present  consent,  but  the  latter  makes  a  complete  mar- 
riage without  the  copula.  Kent  holds  to  the  same  view; 
and  such  is  the  effect  of  the  decided  weight  of  authority 
in  this  country.  The  New  York  cases  cited  in  the  note 
of  the  commissioners  in  that  state  are  to  the  effect  that, 
where  the  contract  is  per  verba  de  praesenti,  neither  con- 
summation nor  solemnization  is  requisite  to  make  a 
complete  marriage.  Yet  the  case  in  Bradford,  and  what 
is  said  in  Parsons  on  Contracts,  induced  the  New  York 
commissioners  to  declare  in  express  words  that  neither 
should  be  necessary.  The  California  commissioners 
deemed  it  wiser  to  declare  that  consent  alone  should  not 
constitute  matrimony,  but  it  cannot  be  assumed  that 
the  provision  of  our  code  was  based  upon  the  hypothesis 
that  by  the  previous  law  there  was  no  marriage  unless 
consent  was  followed  by  consummation. 

At  the  most,  the  result  of  the  statements  of  Professor 
Pomeroy  is,  that  it  is  doubtful  whether  the  language  of 
section   55    of    the    Civil    Code    means    that    the    consent 
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must  be  followed  by  consummation,  or  by  consummation 
and  something  more. 

It  is  claimed  that  in  Oraham  y.  Bennett,  2  CaL  603, 
the  supreme  court  (by  Heydenfeldt,  J.),  speaking  of  an 
unsolemnized  marriage, — entered  into  in  1845, — decided 
that  to  constitute  such  a  marriage  there  must  be  an 
open  assiunption  of  the  relative  duties  of  husband  and 
wife;  and  that  the  code  commissioners  clearly  showed 
their  intention  to  adopt  the  rule  laid  down  in  that  case. 
In  Graham  v.  Bennett,  supra,  the  facts  showed  that  the 
consent  was  in  the  presence  of  witnesses,  and  was  fol- 
lowed by  open  and  acknowledged  cohabitation  as  man 
and  wife.  The  learned  judge  delivering  the  opinion 
there  said:  ^^Marriage  is  regarded  as  a  civil  contract,  and 
no  form  is  necessary  for  its  solemnization.  If  it  take 
place  between  parties  able  to  contract,  an  open  avowal 
of  the  intention,  and  an  assumption  of  the  relative 
duties  which  it  imposes  on  each  other,  is  sufficient  to 
render  it  valid  and  binding.  The  ceremony,  therefore, 
which  took  place  between  the  plaintiff  and  defendant,  as 
sho^vn  by  the  complaint  was  sufficient  to  constitute 
them  man  and  wife,"  etc.  The  ceremony  set  forth  in 
the  complaint  was  the  signing  by  the  parties  of  the 
writing,  witnessed  by  persons  therein  named,  which 
reads:  '^Marriage  in  the  year  1845.  Isaac  Graham  of 
Santa  Cruz,  and  Catherine  Bennett  of  San  Francisco,  were 
married  at  Lyant,  by  banns,  this  twenty-sixth  day  of 
September,  1845,  by  one  who  was  requested  to  read  the 
ceremony,  Henry  Ford.  This  marriage  was  solemnized 
between  us,  Isaac  Graham,  Catherine  Bennett.  In  pres- 
ence of  William  Werm,  Henry  Ford."  The  "ceremony** 
held  to  be  sufficient  to  constitute  the  parties  man  and 
wife  was  the  execution  of  the  foregoing  writing.  By  it, 
in  the  presence  of  the  witnesses,  they  made  open  avowal 
of  their  intention,  and  agreed  to  take  upon  themselves  the 
relative  duties  imposed  by  marriage.  Even  if  the  lan- 
guage of  the  court  should  be  construed  to  mean  more  than 


Digitized  by 


Google 


26  Sharon  v.    Shaboit.  [Sup.  Ct. 

an  assumption,  as  proved  by  the  ceremony  or  consenr, 
it  was  at  most  but  a  decision  that  upon  the  facts  of  that 
case — the  consent  and  subsequent  open  assumption  of 
marital  duties — the  parties  were  married.  The  language 
of  a  court  must  always  be  read  in  view  of  the  facts 
before  it.  This  is  an  established  canon  of  legal  criti- 
cism. The  court  did  not  decide  that  all  the  fact^ 
appearing  in  tliat  case  must  exist  to  constitute  marriage, 
but  that  the  facts  there  appearing  proved  a  marriage. 
The  former  could  not  have  been  intended,  because  it 
would  be  in  violation  of  every  precedent.  The  marriage 
involved  in  Graham  v.  Bennett  took  place  prior  to  tho 
acquisition  of  California  by  the  United  States,  but  the 
court  assumed  that  the  law  of  Mexico  was  the  same  as 
the  common  law.  It  had  never  been  held  in  this  coun- 
try that,  at  common  law,  a  contract  per  verba  de  praesenti 
— ^followed  or  not  followed  by  the  copula — ^muat  be  suc- 
ceded  by  a  public  assumption  of  the  relative  duties 
arising  out  of  the  statiis  of  marriage.  Nor  was  such  an 
interpretation  placed  upon  the  decision  of  Oraham  v. 
Bennett  during  the  twenty  odd  years  intervening  between 
that  decision  and  the  adoption  of  the  codes. 

While  this  action  was  pending  in  the  court  below,  a 
judgment  of  the  circuit  court  of  the  United  States  for  Mary- 
land was  reversed  by  the  supreme  court  of  the  United 
States.  {State  of  Maryland  for  the  Use  of  Markley  v.  Bald- 
win, 112  U.  S.  490.)  One  of  the  issues  there  was, 
Was  Markley,  the  real  plaintiff,  a  son  and  heir  of  Daniel 
Lord,  deceased  ?  And  it  involved  the  validity  of  an  alleged 
marriage  between  the  deceased  and  the  mother  of  the 
plaintiff.  In  the  circuit  court  there  was  a  general  verdict 
for  the  defendants. 

A  witness,  one  Cross,  testified  at  the  trial  that  the  de- 
ceased had  admitted  to  him  his  marriage  with  plaintiff's 
mother,  and  had  given  a  certain  reason  for  concealing 
his  own  naine  and  taking  hers;  also,  that  after  her  death 
deceased  had  spoken  of   his  marriage,   and  attributed  all 


Digitized  by 


Google 


Jan.  1888.]  Shabon   v.   Shabon.  27 

Lis  earlj  success  to  her.  One  of  the  defendants  was  per- 
mittedy  against  the  objection  of  the  plaintiff^  to  testify  to 
conversations  with  the  deceased  about  Cross^  and  that 
the  deceased  had  expressed  great  distrust  of  him^  calling 
him  anything  but  an  honest  man,  etc 

The  supreme  court  held  this  last  testimony  clearly  inad- 
missible, it  being  mere  hearsay.  For  the  error  in  admitting 
it,  against  the  objection  of  the  plaintiff,  the  judgment  of 
the  circuit  court  was  reversed,  and  the  cause  remanded  for 
a  new  triaL  Ko  exception  seems  to  have  been  taken  to  the 
charge  of  the  circuit  judge. 

Mr.  Justice  Field  said  that,  as  for  the  error  mentioned 
the  cause  must  go  back  for  a  new  trial,  it  was  proper  to 
say  that  by  the  law  of  Pennsylvania,  where,  if  at  all,  the 
parties  were  married,  a  marriage  could  be  made  per 
verba  de  praesenti,  without  attending  ceremonies,  religious 
or  civil;  that  such  is  the  doctrine  of  the  common  law. 
*'But  where  no  such  ceremonies  are  required,  and  no  rec- 
ord is  made  to  attest  the  marriage,  some  public  recognition 
of  it  is  necessary  as  evidence  of  its  existence.''  He  adds, 
the  charge  of  the  court  should  direct  the  jury  as  to  the 
necessity  of  such  recognition  in  the  absence  of  statutory 
regulations  on  the  subject  And  the  learned  judge  said: 
''The  law  of  Pennsylvania,  as  we  are  advised,  requires  in 
some  form  such  recognition.  See  Nathan's  Case,  2 
Brewst  149,  153;  Commonwealth  v.  Stump,  53  Pa.  St 
132." 

In  Maryland  v.  Baldwin  no  witness  was  present  at 
any  marriage  ceremony,  or  at  any  contract  of  marriage; 
a  marriage,  if  it  existed,  was  to  be  inferred  from  their 
declarations  and  living  together  (p.  493,  494).  The  lan- 
guage of  the  court  is  to  be  interpreted  in  view  of  the 
facts.  If,  however,  as  claimed  by  appellant,  it  was  in- 
tended to  be  said  that,  when  there  is  direct  evidence  of 
a  contract  of  marriage,  by  words  in  the  present  tense, 
there  must  also,  by  the  law  of  Pennsylvania,  be  evidence 
of  a  public  recognition  of  the  marriage,  a  reference  to 
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the  two  cases  cited  shows  that  the  learned  judge  was 
wrongly  advised  as  to  the  law  of  that  state. 

In  Commonwealth  v.  Btump  the  supreme  court  of 
Pennsylvania  decided:  ''Where  there  is  no  proof  of  acttud 
marriage,  cohabitation  and  reputation  are  necessary  to 
ground  a  presumption  of  marriage;  proof  of  cohabita- 
tion alone  is  insufficient''  (Commonwealth  v.  Btump,  63 
Pa.  St  132,  135;  91  Am.  Dec.  198.) 

In  Nathan*s  Case  the  court  of  quarter  sessions  held 
that  the  wife  was  a  competent  witness  to  prove  a  present 
contract  to  marry;  and  independent  of  her  testimony 
(p.  168),  the  marriage  was  sufficiently  proved  by  the 
acta  and  declarations  of  the  parties;  that  reputation  and 
cohabitation  are  sufficient  evidence  of  marriagCi  and 
may  be  conclusive  where  the  rights  of  third  persons  are 
affected,  and  the  legitimacy  of  children  called  in  question. 

Even  if  the  "mutual  assumption,"  etc.,  be  a  broader 
expression  than  "consummation,"  it  may  be  given  full 
effect  by  holding  it  to  include,  not  only  consummation 
directly  proved,  as  it  rarely  is  or  can  be,  but  also  the  mu- 
tual taking  on,  by  a  man  and  woman  of  marital  rights  and 
duties  from  which  consummation  may  be  inferred.  The 
phrase  called  by  Professor  Pomeroy  "uncouth"  does  not, 
as  said  by  him,  require  that  they  shall  "hold  themselves 
out  to  the  world  as  husband  and  wife." 

The  common  law  imderlies  all  our  legislation,  and 
furnishes  the  rule  of  decision  except  in  so  far  as  the 
statutes  have  changed  the  common  law.  When  the 
common  law  is  departed  from  by  a  provision  of  the  code, 
effect  is  to  be  given  to  the  provision  to  the  extent — and 
only  to  the  extent — of  the  departure.  This  is  not  saying 
that  the  code  must  be  strictly  construed,  as  those  terma 
were  sometimes  applied  to  classes  of  statutes  prior  to  the 
codes.  Every  provision  of  the  code  expressed  in  intelli- 
gible language  must  be  given  full  force  and  effect  But, 
under  pretense  of  an  interpretation, — or  explanation  in 
different  language, — the  courts  cannot  add  to  the  signifi- 
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cant  terms  of  a  statute;  nor,  by  resorting  to  ocmjeetare^ 
can  they  go  beyond  the  intent  derivable  from  the  termd 
actually  employed,  oonsidered  with  the  pre-existing  law. 
Certainly  the  courts  are  not  authorized  to  declare  aome^ 
thing  more  must  have  been  intended,  because,  in  tho 
opinion  of  individual  judges,  a  greater  departure  from 
the  common  law  would  be  wise  or  expedient  As  said 
by  Lord  Stowell,  secrecy  sometimes  attends  the  most 
regular  marriages,  "from  prudential  reasons"  (DalrympUf 
V.  Dalrymple,  2  Hagg.  Const  54),  although  when  pruden- 
tial reasons  do  not  appear,  that  may  cast  doubt  upon  the 
fact  of  marriage.  As  valid  marriages  might  be  secret 
at  the  common  law,  we  cannot  say  that  the  departure  in 
the  code  from  the  conmion  law  requires  that  in  every  case 
they  must  be  public  unless  the  words  employed  demand 
such  interpretation. 

The  question  presented  by  these  findings  (and  we  oan 
know  nothing  of  the  case  except  from  the  findings)  is 
this:  Shall  a  man  be  permitted  to  say:  "True,  this 
woman  and  I  agreed  to  enter  into  the  marriage  state,  by 
words  in  the  present  tense.  That  agreement  was  fol- 
lowed by  cohabitation^  and  by  our  mutually  taking  upon 
ourselves  'toward  each  other'  marital  rights,  duties,  and 
obligations.  But  we  are  not  married,  because  we  did 
not  discharge  a  marital  duty,  to  wit,  make  public  the 
relation  between  us;  but,  on  the  contrary,  by  mutual 
consent,  kept  it  secret  for  a  period;  and  I  never  acknowl- 
edged it  The  community  had  a  right  to  know  that  we 
were  married,  or  pretended  to  be  married,  and  I  appeal 
to  public  policy, — as  declared  by  section  55  of  the  Civil 
Code, — ^and  to  great  principles  of  morality,  which  demand 
that  such  a  union  as  ours  shall  be  declared  to  be  illicit" 
Surely,  if  the  legislators  had  intended  consequences  such 
as  would  flow  from  upholding  a  party  in  a  position  like 
that,  they  would  have  expressed  their  purpose  in  immis- 
takable  terms. 

If  the   position   of   appellant   be   correct,   there   is   no 
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marriage,  notwithstanding  previous  consent,  until  after 
a  public  recognition  of  the  marriage  relation.  But  from 
cohabitation  and  such  recognition,  sexual  intercourse 
may  properly  be  inferred,  and  there  can  be  no  lawful 
intercourse  of  that  character  before  marriage.  It  would 
follow,  therefore,  that  in  the  absence  of  solemnization,  a 
marriage  could  only  be  proved  by  establishing  a  fact 
from  which  unlawful  intercourse  could  be  inferred.  On 
the  other  hand,  if  consummation,  ^Hhe  most  intimate 
union  of  the  sexes,"  completes  the  marriage,  and  is  an 
assumption  of  marital  rights  and  duties,  and  the  consum- 
mation may  be  proved  directly,  or  as  an  inference  from 
another  fact  from  which  it  may  be  inferred,  no  such  anom- 
aly  is  presented. 

The  statute  either  means  that,  after  present  consent  to 
marriage,  the  consunmaation  (however  proved)  is  suffi- 
cient evidence  of  an  assumption  of  marital  rights  and 
duties;  or  the  acts,  other  than  consummation,  must  pre- 
cede consunmiation;  the  consunmiation  must  be  the  last 
of  the  series  of  acts.  If  cohabitation  as  man  and  wife, 
to  the  knowledge  of  the  acquaintance  of  the  parties, 
must  precede  the  consummation,  how  long  must  it  be 
continued,  and  to  what  extent  must  it  be  made  public 
to  authorize  sexual  intercourse?  It  is  incredible  the 
legislature  intended  that  copulation  may  take  place  be- 
fore the  marriage  is  complete;  or  to  put  it  in  the  power  of 
the  man,  after  he  has  enjoyed  the  person  of  the  woman, 
to  say,  "I  win  proceed  no  further."  Yet  it  is  the  duty 
of  the  woman,  after  the  mutual  consent  to  present  marriage, 
to  live  with  the  man,  and  their  cohabitation  must,  from 
the  nature  of  things,  create  the  presumption  of  copulation; 
which  reduces  the  statute  to  an  absurdity. 

It  does  not  require  a  public  assumption  of  the  mar- 
riage relation  to  create  a  presumption  of  consummation 
The  cohabitation  of  persons  of  opposite  sexes,  whether 
legal  or  illicit,  suggests  sexual  intercourse  (Imperial 
Diet),  and  is  evidence  of  it     When  previous  consent  is 
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proved,  coliabitation  is  itself  evidence  of  an  assumption 
uf  marital  rigiits  aud  duties,  and  is  evidence  of  such 
assuniptiou  by  means  of  the  consummation  which  has  com- 
pleted the  marriage. 

It  is  urged  that  there  can  be  no  "mutual  assumption"  of 
uiarital  rights  and  duties  which  is  unknown  to  the 
community  at  large,  or  to  the  acquaintances  of  the  par- 
ties; that  the  word  "mutual"  requires  an  "open  and 
respectful"  recognition  before  the  community  "in  all 
their  social  intercourse";  that  they  stand  to  each  other 
in  the  relation  of  husband  and  wife.  But  where  the 
holding  out  to  the  world  of  the  relation  is  evidence  of  a 
prior  contract,  such  evidence  does  not  necessarily  de- 
pend for  its  effect  upon  amenity  of  manners,  or  upon 
the  degree  to  which  the  parties  extend  to  each  other  the 
affectionate  respect  which  should  attend  the  intercourse 
of  husband  and  wife  in  well-ordered  households.  The 
statute  does  not  make  the  validity  of  a  marriage  by  con- 
sent depend  upon  the  full  performance  of  their  mutual 
duties;  the  failure  to  perform  certain  important  obliga- 
tions is  made  ground  for  divorce ;  it  may  be  conceded  the  code 
requires  the  mutual  assumption  of  such  duties. 

The  assumption  of  rights  and  duties  by  the  parties 
must  be  mutual,  and  the  code  is  given  effect  if  they  are 
assumed  between  and  toward  each  other.  The  title  of  a 
tale  by  a  great  novelist — "Our  Mutual  Friend" — ^has 
been  much  criticised  as  a  misapplication  of  terms,  and 
it  presents,  perhaps,  the  only  instance  in  standard  liter- 
ature of  the  application  of  the  word  "mutual"  to  that 
which  cannot  be  interchanged.  The  adjective  "mu- 
tual" is  defined:  "Reciprocally  acting  or  related;  recip- 
rocally receiving;  reciprocally  given  and  received;  recip- 
rocal; interchanged;  as  mutual  love,  assistance,  advantage, 
aversion."  (Webster.)  If  the  words  had  been  "mutual 
performance"  of  the  duties  common  to  both,  they  would 
have  demanded  simply  the  performance  of  such  duties  to 
each  other,  and  would  not  have  required  that  the  relation 


Digitized  by 


Google 


32  Sharon  v.   Sharon.       [Sup.  Ot 

should  be  made  public^  unless  the  making  it  public  is  a 
duty  inherent  in  the  relation^  such  as  cannot  be  waived; 
which  it  is  not 

It  is  said,  however,  the  ^'assumption'*  of  the  code 
implies  publicity;  that  the  word  is  ordinarily  used  as 
appearing  to  others  in  a  given  character,  station,  or 
relation,  and  necessarily  conveys  the  idea  of  a  public 
appearance.  But  the  first  definition  of  the  lexicog- 
rapher referred  to  in  the  briefs  is,  "the  act  of  assuming 
or  taking  to  or  upon  one's  self."  (Ad  and  sumere,)  It 
is  sometimes  used  to  express  the  pretension  of  having 
or  possessing;  the  taking  on  in  appearance,  and  not  in 
reality.  But  when  used  in  the  last  sense,  it  does  not 
necesarily  mean  a  pretense  presented  to  the  eyes  of  the 
community,  although  it  may  include  such  general  pre- 
tense. To  adopt  the  illustrations  of  counsel,  one  may 
assume  to  an  individual, — take  upon  himself  by  words, 
manner,  or  bearing, — in  the  presence  of  one  per- 
son alone,  a  virtue,  though  "he  have  it  not"  To 
deceive  a  single  soul,  the  Devil  hath  power  to  assume  a 
"pleasing  shape." 

The  section  of  the  code  requires  that  the  parties  shall 
mutually  take  on  themselves  marital  rights  and  duties. 
This  they  agree  to  do  when  they  agree  to  become  hus- 
band and  wife,  but  inasmuch  as  the  section  provider 
that  the  mutual  assumption  shall  "follow"  consent,  it 
may  be  conceded  there  must  be  evidence  of  other  facts, 
showing  the  assumption,  in  addition  to  direct  evidence 
of  consent;  that  the  code  does  away  with  the  presumption 
of  consummation,  which  has  sometimes  been  said  to  arise 
out  of  a  contract  per  verba  de  praesenti. 

But  the  code  does  not  declare  that  the  fact  of  mar- 
riage must  be  proved  independently  of,  and  without 
regard  to,  direct  evidence  of  an  actual  present  consent 
Since,  as  before  the  code,  evidence  of  cohabitation,  and 
that  the  parties,  in  the  presence  and  hearing  of  their 
acquaintances, — openly,    "in    their    social    intercourse," — 
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have  recognized  each  other  as  husband  and  wife^  is  suffi* 
cient  to  prove  previous  consent,  and  therefore  marriage. 
In  effect,  the  contention  of  appellant  is,  that  direct  evi- 
dence of  a  consent  to  marry  per  verba  de  praesenti,  how- 
ever full  and  satisfactory,  shall  count  for  nothing;  but 
that  in  every  case,  in  the  absence  of  solemnization,  there 
must  be  evidence  sufficient,  in  and  of  itself,  to  prove  the 
marriage,  independent  of  direct  evidence  of  an  actual 
ccmtract  But  such  independent  and  complete  proof  of 
the  marriage  is  not  made  necessary  by  the  words  ^'con- 
sent  alone  will  not  constitute  marriage;  it  [the  consent] 
must  be  followed  by  the  mutual  assumption,"  etc  The 
language  clearly  implies  that  the  ^'mutual  assumption" 
is  to  be  shown,  not  by  evidence  sufficient  of  itself  to  prove 
consent,  but  as  something  in  addition  to  consent  already 
proved 

Under  the  code,  the  fact  to  be  proved  is  the  existence 
of  the  relation  which  ^'arises  out  of  a  civil  contract" 
Beside  evidence  of  the  mutual  consent  of  the  parties, 
which  makes  the  contract,  there  must  be  other  evidence 
that  they  have  assumed  toward  each  other  marital  rights 
and  duties. 

''There  are  two  principal  ends  of  marriage, — a  lawful 
indulgence  of  the  passions  to  prevent  licentiousness,  and 
the  procreation  of  children  under  the  shield  and  sanction 
of  the  law."  (Stewart  on  Marriage  and  Divorce,  sec.  103.) 
The  intercourse,  which  is  the  means  by  which  these  ends 
are  attained,  is  both  a  right  and  duty.  Evidence  that  the 
man  and  woman  have  enjoyed  the  right  and  discharged 
the  duty,  whether  direct,  or  consisting  of  proof  of  another 
fact  from  which  the  intercourse  may  be  inferred, — ^as 
cohabitation, — is,  when  preceded  by  present  consent  to 
marry,  evidence  that  the  parties  to  the  contract  have 
actually  assumed  all  the  duties  incident  to  marriage. 
Whether,  in  addition  to  and  in  the  light  of  the  consent, 
there  is  sufficient  evidence  that  they  have  taken  on  them- 
liXXy.GAL.— 3 
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selves  marital  rights  and  duties,  must  depend  upon  the 
circumstances  proved  in  each  case. 

When  parties  agree  to  a  present  marriage,  they  mutually 
agree  to  take  upon  themselves  the  obligations  appertaining 
to  the  marriage  state;  but  the  code  requires  that  to  justify 
a  finding  of  marriage,  there  shall  be  additional  evidence 
that  they  have  assumed  marital  rights  or  obligations.  If 
a  case  be  supposed,  where,  immediately  after  consent  to 
present  marriage,  the  parties  have  permanently  separated, 
there  would,  perhaps,  be  no  marriage;  not  because  they 
would  not  have  mutually  agreed  to  assume  marital  obliga- 
tions, but  because  the  section  of  the  code  requires  evidence 
of  other  and  subsequent  facts  showing  the  actual  assump- 
tion of  marital  obligations.  In  considering  the  evidence 
of  such  facts  subsequently  occurring,  however,  the  direct 
os'idence  of  previous  consent  is  not  to  be  rejected.  All  the 
evidence  is  to  be  taken  together. 

As  we  have  seen,  cohabitation  alone  does  not  prove 
marriage,  because  the  relation  between  a  man  and  woman 
cohabiting  may  not  be  that  of  husband  and  wife.  But 
cohabitation  with  evidence  of  a  reputation  that  they 
were  married,  created  by  the  conduct  of  the  parties, 
proves  a  previous  consent,  and  marriage.  So,  under 
the  code,  cohabitation  with  direct  evidence  of  previous 
consent  proves  a  marriage,  because,  when  viewed  with  the 
previous  consent,  cohabitation  is  evidence  of  a  mutual 
assumption,  etc.  Cohabitation  being  proved,  direct  proof 
of  previous  consent  is  at  least  as  effective  as  is  evidence 
of  reputation  from  which  the  previous  consent  may  be 
inferred. 

So  far  as  we  are  informed,  the  only  law-writer,  other 
than  Professor  Pomeroy,  who  has  employed  language 
similar  to  that  of  our  Civil  Code  is  Mr.  Stewart,  in  his 
work  on  marriage  and  divorce,  published  in  1884.  At 
section  103,  speaking  of  "the  consummation,"  he  defines 
consummation  as  "subsequent  sexual  intercoun^  between 
ihe  parties,  or  the  assumption  of  the  rights,  duties,  and 
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obligations  of  husband  and  wife^  from  which  sueh  interoonrse 
may  be  implied/* 

In  a  note  he  refers  to  section  55  of  the  California  code, 
and  to  the  dissenting  opinion  of  Judge  Mills  of  the  Ken- 
tucky court  of  appeals,  in  Dumaresly  v.  Fishly,  3  A*  K* 
Marsh.  377.  That  was  an  action  of  slander,  in  which 
the  defendant  pleaded  that  the  plaintiff  was  his  wife. 
The  court  held  that  the  position  that  consummation,  in 
addition  to  present  consent,  was  necessary  to  constitute 
a  valid  marriage  in  fact,  was  "neither  founded  on  reason 
nor  supported  by  authority";  citing  1  Ruth.  Inst.  345; 
Co.  Lit.  35;  1  Bla.  Com.  433.  The  dissenting  judge 
thought  that  a  marriage  not  solemnized  according  to 
statutory  formalities  "should  require  consummation 
evidenced  by  cohabitation."  If  the  learned  author  in- 
tended to  say  that  the  California  code  had  adopted  the 
rule  thought  by  Judge  Mills  to  be  the  proper  one,  then 
the  code  simply  requires  that  the  consent  shall  be  followed 
by  cohabitation  from  which  sexual  intercourse  may  be 
inferred.  It  is  only  by  the  inference  to  be  drawn  from  co- 
habitation as  husband  and  wife  cohabit  that  such  inter- 
course is  ordinarily  proved.  In  his  dissenting  opinion, 
Judge  Mills  nowhere  suggests  that  a  public  recognition  of 
the  marriage  relation  is  necessary;  and  the  language  of  Mr. 
Stewart,  read  in  the  light  of  his  note,  intimates  that  the 
consummation  is  the  important  matter;  that  the  con- 
summation may  be  inferred  from  the  mutual  assumption 
of  marital  rights  and  duties,  and  that  such  assumption 
may  be  proved  under  our  code  by  evidence  of  cohabita- 
tion. 

Cohabitation  may  be  lawful  or  illicit  It  is  lawful  if 
preceded  by  consent,  by  words  in  the  present,  however  such 
consent  may  be  proved.  When  cohabitation  follows  consent, 
it  is  evidence  that  the  parties  have  mutually  assumed  mar- 
ital rights  and  duties,  as  it  is  evidence  that  the  marriage 
has  been  completed  by  consummation. 

The  rights  and  duties  of  man*ied  persons  are  manifold* 
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Except  as  to  property  rights^  the  code  does  not  pretend  to 
enumerate  them,  except  by  saying  that  the  parties  con- 
tract "toward  each  other  obligations  of  mutual  respect, 
fidelity,  and  support"  (Civ.  Code,  sec  155.)  The  com- 
mon-law decisions  do  not  define  them  save  in  general 
terms.  Nor  does  the  code  provide  that  consent  shall  not 
constitute  marriage  unless  followed  by  a  full  enjoyment 
and  complete  performance  of  aU  the  rights  and  duties 
appertaining  to  marriage.  Whatever  else  the  section  may 
mean,  it  does  not  mean  that  present  consent  followed  by 
consummation  and  cohabitation,  and  by  other  acts 
tending  and  sufficient  to  show  that  the  parties  have 
mutually  assumed  conjugal  rights  and  duties,  shall  be 
held  no  marriage  at  the  instance  of  one  who  may  have 
become  dissatisfied  with  the  relation,  in  case  it  is  shown 
that  either  party  has  not  actually  discharged  all  the  duties 
which  an  exalted  view  of  the  subject  may  induce  one  to 
believe  to  be  incidents  of  marriage. 

The  court  below  found  as  facts  that,  during  a  certain 
period  after  the  consent  to  marry,  ^'the  plaintiff  and  de- 
fendant lived  and  cohabited  in  the  way  usual  with  mar- 
ried people,  •  •  •  •  and  mutually  assumed  toward  each 
other  marital  rights,  duties,  and  obligations."  If,  as  we 
have  said,  they  might  mutually  assume  marital  rights 
and  duties,  although  their  relation  was  kept  secret,  the 
insertion  of  the  words  "toward  each  other"  does  not 
vitiate  the  finding,  and  the  finding  of  facts  is  conclusive  on 
this  appeal 

Moreover,  marital  rights  and  duties  are  correlative; 
there  can  be  no  rights  without  corresponding  duties. 
The  rights  of  the  wife  are  to  those  things  which  she  may 
claim  of  the  husband,  and  vice  versa.  The  claim  to  some 
of  her  rights  may  be  waived  temporarily,  and  when 
waived,  there  is  no  corresponding  duty  to  be  done  while 
the  claim  is  in  abeyance.  To  make  public  the  marriage 
relation,  notwithstanding  a  mutual  assent  to  privacy, 
may  be  conceded  to  be  a  duty,  when  the  claim  to  pub- 
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licitj  is  asserted;  but  it  is  not  an  absolute  duty  to  be 
performed  while  the  mutual  consent  to  privacy  continues. 
Our  conclusion  is,  that  the  provision  of  the  code  requir- 
ing a  mutual  assumption  of  marital  rights  and  duties  to 
follow  consent  does  not  make  it  indispensable  to  the 
validity  of  the  marriage  that  the  relation  between  the 
parties  shall  be  made  public  The  section  of  the  code 
does  not  purport  to  require  it  The  policy  of  the  com- 
mon law  does  not  demand  it,  and  the  policy  of  the 
common  law  has  not  been  changed  by  statutory  enact- 
ment. 

It  would  be  giving  the  words  of  the  statute  a  meaning 
which  does  not  accord  with  just  and  established  rules  of 
interpretation  to  hold  that  these  parties,  who,  as  found 
by  the  superior  court,  mutually  consented  to  become 
husband  and  wife,  thereafter  cohabited  in  the  manner 
usual  with  married  people,  and  mutually  assumed  toward 
each  other  marital  rights  and  duties,  were  not  married. 
We  cannot  so  construe  the  code  to  meet  the  supposed  exigen- 
cies of  the  particular  case. 

On  the  16th  of  February,  1885,  the  following  order  was 
entered  in  the  cause : — 

"It  is  hereby  ordered  that  the  defendant  pay  to  the 
plaintiff,  or  her  order,  on  or  before  the  ninth  day  of 
March,  1885,  the  sum  of  seven  thousand  five  himdred 
dollars  as  alimony  herein,  and  the  further  sum  of  twenty- 
five  hundred  dollars  on  or  before  the  eighth  day  of  April, 
1885,  and  the  same  amount  on  or  before  the  eighth  day 
of  each  and  every  month  thereafter,  as  alimony,  until  the 
further  order  of  this  court. 

*'It  is  further  ordered  that  the  defendant  pay  as  coun- 
sel fees  herein,  on  or  before  the  ninth  day  of  March,  1885, 
the  sum  of  fifty-five  thousand  dollars,  that  is  to  say, 
twenty  thousand  dollars  to  Messrs.  Tyler  and  Tyler,  or 
order;  ten  thousand  dollars  to  George  Floumoy,  or 
order;  ten  thousand  dollars  to  Walter  Levy,  or  order; 
ten  thousand   dollars  to  David  S.   Terry^  or  order;  and 
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five  thousand  dollars  to  E.  P.  Clement,  or  order;  and  in 
case  any  of  such  payments  are  not  made  on  or  before  the 
time  herein  fixed  then  the  party  or  the  parties  entitled 
thereto  shall  have  execution  therefor,  pursuant  to  sec- 
tion 1007  of  the  Code  of  Civil  Procedure  of  the  state  of 
California." 

The  court  has  held  the  foregoing  order  to  be  appeal- 
able. 

The  order,  so  far  as  it  relates  to  counsel  fees,  is,  in  ef- 
fect, a  judgment  that  the  defendant  in  this  action  pay  to 
Messrs.  Tyler  and  Tyler,  and  to  the  other  counsel  named, 
respectively,  the  several  sums  mentioned, — aggregating 
fifty-five  thousand  dollars, — and  that  Messrs.  Tyler  and 
Tyler  and  each  of  the  others  shall  have  execution  for  the 
sum  directed  to  be  paid  to  them  or  him. 

Section  137  of  the  Civil  Code  provides  while  "an  action 
for  divorce  is  pending  the  court  may,  in  its  discretion, 
require  the  husbaud  to  pay  as  alimony  any  money  neces- 
sary to  enable  the  wife  to  support  herself  or  her  children, 
or  to  prosecute  or  defend  the  action."  There  can  be  no 
doubt  the  order  must  require  the  alimony  to  be  paid  to 
the  wife,  and  it  seems  equally  plain  it  was  intended  that 
the  money  ordered  to  be  paid,  as  necessary  to  prosecute  or 
defend  the  action,  should  be  ordered  paid  to  her. 

Section  137  regulates  the  matter  in  this  state,  and  that 
section  contemplates  an  order  to  pay  to  the  wife.  It 
would  seem  that  where  the  statutes  are  silent  on  the  sub- 
ject, temporary  alimony  and  suit  money  can  be  awarded 
to  the  wife.  (2  Bishop  on  Marriage  and  Divorce,  sec. 
396.)  But  when  awarded,  either  by  statute  or  upon  gen- 
eral principles,  "suit  money"  is  awarded  to  her;  and  by 
section  137  counsel  fees,  if  ordered  to  be  paid,  are  or- 
dered as  part  of  her  necessary  expenses  for  prosecuting 
or  defending  the  action  for  divorce.  There  is  a  grea*^ 
deal  of  American  authority  that  the  wife's  legal  agent 
cannot  recover  compensation  of  the  husband,  in  a  dis- 
tinct action,  for  his  services  rendered  her  in  a  suit  for 
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divorce.  (Cases  cited  to  section  391,  2  Bishop  on  Mar- 
riage and  Divorce.)  He  certainly  cannot  recover  a  judg- 
ment for  such  services,  past  and  contemplated,  upon  a 
motion  in  the  suit  for  divorce.  The  order  here  was  a 
direct  judgment  for  money  in  favor  of  persons  not  par- 
ties to  the  suity  and  to  that  extent  was  irregular  and 
void. 

Moreover,  it  would  seem  to  be  an  undeserved  reflection 
upon  the  administration  of  justice  in  the  superior  courts 
to  hold  that  at  least  six  lawyers  were  "necessary^'  to  pre- 
sent the  merits  of  plaintiff's  cause.  The  wife  cannot,  as 
of  course,  employ  as  many  attorneys  as  she  chooses,  and 
compel  the  husband  to  furnish  funds  for  whatever  she  is 
to  pay  them.  The  rule  was  laid  down  in  Massachusetts 
to  be,  that  the  sum  required  to  be  paid  by  him  is  not  to 
exceed  what,  under  all  the  circumstances,  may  be  reason- 
able for  the  compensation  of  counsel  and  the  payment  of 
other  charges,  without  regard  to  what  might  properly  be 
demanded,  as  between  counsel  and  client,  by  the  counsel 
actually  employed.     (Baldwin  v.  Baldwin,  6  Gray,  341.) 

In  Williams  v.  Williams,  where  it  would  seem  several 
members  of  the  bar  were  employed,  the  supreme  court 
of  Wisconsin  said:  "There  can  be  no  doubt  whatever 
that  any  one  of  the  attorneys  for  plaintiff,  without  any 
severe  strain  on  his  professional  ability,  would  have 
prosecuted  this  action  to  the  same  result."     (29  Wis.  528.) 

Making  every  allowance  for  the  suggested  diflSculties 
in  the  prosecution  of  the  case  at  bar  and  the  labors  of 
counsel, — the  full  extent  of  which  does  not,  perhaps,  ap- 
pear on  this  appeal, — we  can  conceive  of  no  case  of  the 
character  of  the  present  which  can  require,  as  necessary, 
the  array  of  counsel  who  appeared  for  the  plaintiff  herein. 
Of  course  the  "necessity"  must  be  gauged  by  the  ser- 
vices rendered  in  a  cause  such  as  are  strictly  those  of 
attorney  and  counselor.  Independently  of  the  fact  that 
the  order  was  irregular,  in  that  it  provided  for  a  recovery 
and  collection  by  those  not  parties  to  the  action,  we  are 
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of  the  opinion  the  amount  was  too  large,  and  beyond  the 
legal  discretion  to  be  exercised  b;  the  court. 

This  action  was  commenced  November  1,  1883.  On 
the  twenty-third  day  of  October,  1883,  George  W.  Tyler, 
member  of  the  firm  of  Tyler  and  Tyler,  to  whom  a  fee  wa.s 
allowed  by  the  order  above  recited,  entered  into  a  written 
agreement  with  the  plaintiff  herein,  in  words  and  figures 
following : — 

"This  agreement,  made  and  entered  into  this  twenty- 
fourth  day  of  October,  1883,  by  and  between  Mrs.  Wil- 
liam Sharon,  formerly  Sarah  Althea  Hill,  of  the  city  and 
county  of  San  Francisco,  party  of  the  first  part,  and 
George  W.  Tyler  of  the  same  place,  party  of  the  second 
part, — 

^'Witnesseth,  that,  whereas,  about  three  years  ago 
the  party  of  the  first  part  entered  into  a  contract  of 
marriage  with  one  William  Sharon,  as  provided  by  the 
Civil  Code  of  California,  no  ceremony  having  been  per- 
formed; and  whereas,  said  William  Sharon  is  now  dis- 
posed to  repudiate  said  marriage,  and  deny  its  binding 
force  and  efficacy;  and  whereas,  said  party  of  the  first 
part  has  employed  said  party  of  the  second  part  to  com- 
mence and  prosecute  to  final  hearing  or  settlement  all 
such  suit  or  suits  as  may  be  necessary  to  vindicate  the 
good  name  of  the  party  of  the  first  part,  and  secure  to 
her  a  division  of  the  common  property  of  herself  and 
her  husband,  or  a  just  and  suitable  provision  for  her 
support  out  of  his  property,  and  to  defend  all  sucli  suits  as 
may  be  brought  against  her  by  said  Sharon, — 

"Now,  therefore,  it  is  mutually  agreed  by  and  between 
the  parties  hereto  as  follows:  The  party  of  tlie  secon<l 
part,  as  attorney  of  the  party  of  the  first  part,  is  to 
commence  and  prosecute  to  final  determination,  and  de- 
fend, all  such  suits  as  may  be  brought,  or  may  be  neces- 
sary or  proper,  for  the  complete  vindication  of  the  name 
of  the  party  of  the  first  part,  and  the  enforcement  of  her 
rights  as  against  said  William  Sharon,  and  is  to  advance 
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Uie  money  to  pa;  the  costs  and  all  ordinary  expenses  of 
any  litigation  that  may  ensue  in  carrying  out  the  objects 
of  this  agreement^  and,  as  compensation,  he  is  to  receive 
one  half  of  all  sums  realized  or  secured  to  her  by  such 
litigation.  The  party  of  the  second  part  agrees  that  he 
will  DOt  settle  with  said  Sharon^  or  dismiss  or  compro- 
mise any  suit  or  suits  that  may  be  brought,  without  the 
consent  of  the  party  of  the  first  part,  obtained,  and  of 
her  agent,  W.  M.  Neilson.  The  party  of  the  second  part 
agrees  to  pay  one-third  of  the  amount  necessary  to  secure 
the  legal  services  of  D.  M.  Delmas,  or  some  other  person 
she  may  desire,  as  counsel  on  such  litigation^  provided 
his  services  can  be  secured  for  the  sum  of  one  thousand 
dollars. 

"The  party  of  the  first  part  agrees  to  pay  the  party  of 
the  second  part  one*balf  of  all  money  or  property  secured 
from  said  William  Sharon  by  settlement,  promise,  or 
litigation,  and  said  party  of  the  first  part  agrees  not  to 
settle  or  compromise  with  said  Sharon  without  the  con- 
sent of  the  party  of  tlie  second  part 

''This  agreement  is  executed  in  duplicate. 

"In  witness  whereof,  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 
Executed  in  duplicate. 

"October,  24,  1883.  "Geo.  W.  Tyleb, 

"S.  A.  Hill. 

"Witness:  F.  A.  Rodney." 

On  the  hearing  of  the  motion  for  alimony  and  counsel 
fees,  no  fact  was  presented  to  the  court  below  tending  to 
prove  eitlier  the  incapacity  of  Mr.  Tyler  or  any  indispo- 
sition on  his  part  fully  to  discharge  all  the  obligations 
assumed  by  him  under  his  agreement,  or  that  he  had  in 
any  way  failed  to  perform  them.  On  the  contrary,  there 
was  evidence  that  up  to  that  time  he  had  done,  with  the 
assistance  of  others,  all  he  had  agreed  to  do.  If  he  had 
not,  that,  perhaps  would  have  been  sufficient  reason  for 
not  allowing  him  twenty  thousand  dollars,  or  any  other 
sum. 
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It  is  not  necessary  to  decide  whether,  as  between  the 
parties,  the  written  agreement  is  valid  and  enforceable; 
and  for  obvious  reasons  we  express  no  opinion  as  to  its 
validity.  In  Reynolds  v.  Reynolds,  67  Cal.177,  this  court 
declined  to  decide  the  effect  on  an  order  for  counsel  fees, 
^'of  an  agreement  between  plaintiff  and  her  attorney  that 
the  latter  have,  as  compensation  for  his  services,  a  share 
of  the  property  ultimately  recovered."  Conceding  that 
the  agreement  cannot  be  enforced,  in  case,  as  the  final 
result  of  the  litigation,  the  plaintiff  shall  realize  a  share 
or  portion  of  the  community  property,  the  agreement 
was  a  fact  which  should  have  influenced  the  action  of  the 
court  below.  If  it  had  appeared  at  the  hearing  of  the 
motion  that  Mr.  Tyler,  actuated  solely  by  a  desire  to  vin- 
dicate justice  and  the  good  name  of  the  plaintiff,  had 
promised  to  prosecute  the  action  without  compensation, 
that  he  was  fully  competent  and  had  prosecuted  it,  the 
circumstances  would  show  that  she  had  no  necessity  for 
money  to  pay  counsel.  The  question  is  not  whethei:,  as 
between  the  parties,  counsel  ought  to  be  paid,  but  whether 
the  wife  has  need  of  money  to  prosecute  her  action. 

We  can  neither  assume  that  plaintiff  will,  nor  that  she 
will  not  perform  her  promise  to  Mr.  Tyler  if  the  event 
contemplated  shall  occur.  Counsel  learned  in  the  law 
must  be  supposed  to  have  considered  and  determined  to 
their  own  satisfaction  whether  a  contingent  arrangement 
of  the  character  mentioned  could  be  enforced,  and  to 
have  relied  upon  the  contract  or  upon  the  honor  of  their 
client  to  fulfill  her  promise  when  she  should  be  in  a  posi- 
tion to  do  so.  They  ought  not  now  to  be  permitted  to 
say  for  her,  or  for  themselves,  that  they  are  entitled  to  com* 
pensation  from  another  source. 

If  counsel  had  abandoned  her  cause,  it  might  perhaps 
have  been  necessary  for  the  court  to  provide  plaintiff  means 
for  securing  legal  assistance. 

We  think  the  order  directing  defendant  to  pay  fifty-five 
thousand  dollars  counsel  fees  should  be  reversed. 
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In  what  we  shall  say  with  respect  to  the  remaining 
question, — ^whether  the  court  below  erred  in  directing 
the  payment  to  the  plaintiff  of  certain  sums  as  alimony 
pendente  lite^ — we  shall  confine  ourselves  to  the  points 
made  by  counsel  for  appellant. 

In  a  suit  for  divorce,  when  the  marriage  is  denied  by 
the  defendant's  answer,  three  things  must  be  made  to 
appear  on  application  for  temporary  alimony:  the  mar^ 
riage, — by  satisfactory  evidence  showing,  at  least  prima 
facte,  a  marriage  in  fact;  the  needs  of  the  party  apply- 
ing for  the  order;  and  the  "faculties"  or  ability  of  the 
hnsband  to  furnish  the  support  ordered.  (2  Bishop  on 
Marriage  and  Divorce,  sees.  386,  402.)  Evidence  of  these 
things  has  been  called  "auxiliary  proofs";  it  is  evi- 
dence subsidiary  to  and  in  support  of  the  order.  The 
making  of  the  order  implies  a  finding  of  the  marriage 
as  to  and  for  the  purposes  of  the  order.  But  it  does 
not  determine  the  issue  made  by  the  pleadings,  so  as  in 
any  degree  to  affect  the  final  judgment.  It  has  been 
said  that  it  is  not  necessary  to  prove  a  marriage  as 
fnlly,  or  the  faculties  as  exactly,  on  a  preliminary  appli- 
cation for  a  temporary  allowance,  as  will  sustain  a  final 
decree.  (2  Bishop  on  Marriage  and  Divorce,  sec  386; 
Brxnkley  v.  Brinkley,  50  N.  Y.  184.)  And  it  is  distinctly 
to  be  understood  that,  in  affirming  an  order  for  temporary 
alimony,  the  court  expresses  no  opinion  upon  the  merits  of 
the  main  controversy,  or  as  to  what  should  be  its  final  de- 
termination.    (Brinkley  v.  Brxnkley,  supra.) 

It  is  claimed  by  appellant  that,  as  the  main  purpose  of 
the  action  was  to  obtain  a  decree  declaring  the  validity 
of  the  alleged  marriage, — and  the  principal  issue  was 
marriage  or  no  marriage, — the  plaintiff  should  not  have 
been  allowed  a  support  for  the  time  occupied  in  contest- 
ing that  issue,  and  the  order  was  on  its  face  unauthor- 
ized, or  at  least  excessive.  But  the  suit  was  not  brought 
merely  to  secure  a  decree  declaring  the  validity  of  the 
marriage.      The    complaint    contains    all    the    averments 
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neoessary  to  a  complaint  in  a  suit  for  divorce,  including 
allegationfl  of  causes  for  a  divorce,  and  it  prays  for  a  de- 
cree of  divorce.  In  every  action  for  divorce^  the  mar- 
riage must  be  averred  by  the  plaintiff,  and  if  it  be 
denied  by  the  answer  of  the  defendant,  it  must  be 
proved.  The  only  fact  alleged  in  the  complainti  in  addi- 
tion to  the  marriage  and  causes  for  divorce,  is  that  the 
defendant  had  refused  to  recognize  the  marriage.  But 
in  his  answer  the  defendant  denies  the  marriage.  In 
this  state  of  the  pleadings,  the  allegation  that,  prior  to 
the  commencement  of  the  action,  the  defendant  had 
denied  or  refused  to  recognize  the  marriage,  did  not 
make  it  necessary  for  the  plaintiff  to  introduce  other  or 
different  evidence  than  such  as  would  have  been  neces- 
sary if  the  allegation,  as  to  his  previous  denial  of  the 
marriage  had  not  been  inserted.  The  application  tq^ 
alimony  should  be  treated,  therefore,  as  made  in  ^ 
action  for  divorce,  the  marriage  being  denied  by  the 
answer. 

It  is  said  by  counsel  for  appellant  that,  in  this  case, 
the  court  is  called  on  to  determine  whether  "the  ojAxt 
ion,  judgment,  and  findings''  are  sufficient  to  justify 
the  conclusion  of  the  court  below,  that  the  marriage;  re- 
lation existed  at  the  commencement  of  the  action,  and  there- 
upon to  make  the  order  for  temporary  alimony.    • 

The  order  was- made  February  16,  1885,  and  the  find- 
ings and  judgment  were  subsequently  filed  and  entered. 
The  opinion  referred  to  was  filed  December  24,  1884. 
It  was  filed  after  the  trial  of  the  action;  refers  to  and 
discusses  portions  of  the  evidence  given  at  the  trial ;  dis- 
cusses questions  of  law  arising  thereon,  and  foreshadows 
the  findings  to  be  afterwards  filed.  It  is  now  before  us 
only  because  incorporated  in  an  affidavit  of  the  defendant, 
used  on  the  hearing  of  tlie  motion  for  alimony  and  suit 
money. 

It  is  urged  that  the  opinion  clearly  shows  that,  in  the 
mind   of  the  judge  below,   it  was  sufficient,  to  constitute 
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an  unsolemnized  marriage,  for  the  parties  to  enter  into  a 
secret  marriage  contract,  secretly  to  indulge  in  sesual  inter- 
course, etc. :  that  the  court  below  erred  in  this  view,  and 
therefore  there  was  no  marriage,  and  the  order  for  alimony 
should  be  reversed. 

What  has  been  said  with  reference  to  the  appeal  from 
the  judgment  is,  in  our  view,  a  sufficient  response  to  thia 
point. 

It  is  further  urged  that  the  order  should  not  have 
been  made,-— or  at  least  the  amount  allowed  is  excessive, 
— ^because,  in  his  opinion,  the  judge  below  declared  that 
the  plaintiff,  as  a  witness,  had  sworn  falsely  to  various 
matters,  and  that  she  had  produced  and  attempted  to 
introduce  in  evidence  fabricated  and  forged  documents. 
If  she  attempted  to  support  her  cause  by  forged  papers, 
or  by  her  own  perjury,  her  conduct  was  evidence  tend- 
ing to  prove  an  admission  of  the  falsity  or  fraudulent 
character  of  her  claim.  And  if,  as  a  witness,  she  will- 
fully swore  falsely  with  respect  to  any  materia)  matter,  her 
whole  testimony  was  to  be  distrusted,  and  it  was  in  the 
power  of  the  court  below  to  reject  all  of  it  But  the  evi- 
dence given  at  the  trial  is  not  before  us,  and  we  can  not 
say  how  far  the  testimony  of  the  plaintiff  was  corroborated 
as  to  such  of  her  statements,  if  any,  as  were  accepted  as 
true  by  the  court  below;  nor  can  we,  in  the  absence  of  the 
evidence  given  at  the  trial,  say  but  that,  as  to  the  material 
issues,  the  evidence  may  have  been  sufficient  to  sus- 
tain the  conclusion  reached  by  the  judge  in  his  opinion, 
even  after  rejecting  all  the  testimony  of  the  plaintiff,  and 
giving  due  weight  to  the  discredit  cast  upon  her  claim  by 
her  resort  to  fraud  in  maintaining  it 

We  cannot  say,  as  the  case  comes  to  us,  the  court  should 
have  allowed  nothing  as  alimony. 

Nevertheless  the  evidence  before  the  court  below,  when 
the  order  for  alimony  was  made,  shows  that  the  fact  of 
marriage  was  warmly  contested,  and  that  the  alleged 
marriage    was    not    made    public.     As    appears    from    the 
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opinion^  the  plaintiff  had  testified  that  when  "the  contract" 
was  signed  the  defendant  had  agreed  to  let  her  have  five 
hundred  dollars  a  month  for  her  expenses.  His  payments 
to  her  always  aggregated  at  least  five  hundred  dollars; 
but  *'in  many  instances,"  the  sums  given  during  a  month 
were  largely  in  excess  of  five  hundred  dollars.  Conceding 
that,  for  the  purposes  of  the  order,  the  implied  finding  of 
the  marriage  should  be  held  conclusive  on  this  appeal,  the 
actual  conditions  should  have  been  considered  in  fixing  the 
amount  of  the  temporary  allowance. 

The  order  for  temporary  alimony  always  precedes  the 
final  judgment  After  the  decree  for  divorce  is  granted 
for  the  offense  of  the  husband,  the  court  may  compel  the 
husband  to  make  a  suitable  allowance  to  the  wife  for  her 
support  during  her  life,  etc.  (Civ.  Code,  sec.  139.)  And 
if  a  dissolution  of  the  marriage  be  decreed,  on  the  groimd 
of  the  adultery  or  extreme  cruelty  of  the  husband,  the  com- 
munity property  may  be  assigned  to  the  parties  in  such 
proportions  as  the  court  may  deem  proper.  (Civ.  Code,  sec. 
146.)  The  order  for  permanent  alimony  may  provide  for 
the  payment  of  the  allowance  from  the  appearance  of  the 
defendant  in  the  action,  or  from  its  commencement  (Wil- 
son V.   Wilson,  45  Cal.  402.) 

Temporary  alimony  should,  of  course,  under  all  ordinary 
circumstances,  be  less  than  permanent  alimony.  It  is  not 
given  as  the  ultimate  award  of  justice,  but  as  a  needful  step 
in  the  course  of  ascertaining  what  justice  demands.  (2 
Bishop  on  Marriage  and  Divorce,  sec.  458.) 

No  uniform  rule  can  be  laid  down  with  respect  to  the 
amount  to  be  allowed  for  support  pendente  lite.  The  hus- 
band's income  is  but  one  of  the  elements  entering  into 
the  inquiry.  Mr.  Bishop  says  a  common  rule  of  the 
English  ecclesiastical  courts  is  "subject  to  variations,"  to 
allow  for  temporary  alimony  about  one-fifth  of  the  joint 
income,  though  the  proportion  will  vary  according  to 
circumstances, — sometimes  as  little  as  one-eighth  being 
given, — and  that  the  English  practice  has  been  generally 
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followed  in  this  country.  (2  Bishop  on  Marriage  and 
Divorce,  sees.  455,  457,  460.)  An  examination  of  the 
cases  in  which  such  general  statements  are  made  shows 
that  thej  were  cases  in  which  the  marriage  was  not  dis- 
puted. 

On  the  other  hand  in  New  York,  even  where  the  mar- 
riage is  admitted,  a  wife  proceeding  against  the  husband 
is,  according  to  some  of  the  judicial  decisions  there,  al- 
lowed in  general  no  more  than  will  meet  her  actual 
wants;  the  object  of  the  rule  being  to  discourage  vexa- 
tious suits,  and  other  like  abuses,  and  to  prevent  indiscreet 
friends  from  fomenting  family  quarrels.  Mr.  Bishop  says 
of  the  New  York  practice:  "A  yet  stronger  claim  to  favor 
is  its  admirable  equity,  when  with  it  another  rule,  some- 
times resorted  to  in  this  state,  is  permitted  to  operate; 
namely,  to  let  the  permanent  alimony  commence  from  the 
date  of  the  suit,  deducting  from  it  the  temporary  alimony 
already  paid."  (2  Bishop  on  Marriage  and  Divorce,  sec 
461.)  As  we  have  seen  in  California  the  decree  for  perma- 
nent alimony  may  provide  for  its  payment  from  a  date  an- 
terior to  the  order. 

But  without  adopting  the  New  York  rule  in  its  strictness, 
it  seems  very  clear  that  the  amount  of  temporary  alimony 
named  in  the  order  appealed  from  is  excessive. 

Where  the  income  of  the  husband  is  very  large,  and  the 
parties  have  publicly  lived  together  in  a  style  conformable 
to  such  income,  a  just  allowance  would  seem  to  be  one 
sufficient  to  enable  the  wife  to  continue  the  enjoyment  of 
many  luxuries  which  habit  has  made  apparent  necessities; 
this,  however,  subject  to  the  limitation,  that,  while  her  suit 
is  pending,  she  is  to  live  in  the  discreet  and  quiet  manner 
appropriate  to  one  whose  domestic  relations  are  being 
made  the  subject  of  public  investigation,  and  without 
expenditures  for  mere  display  or  the  gratification  of  personal 
vanity. 

In  the  case  now  here  the  plaintiff  never  enjoyed  a  por- 
tion of  the  defead^t^  income  ^ccordaQt  with  the  posi- 
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tion  of  his  recognized  wife.  Assuming  every  fact  in  her 
favor,  she  was,  at  the  commencement  of  their  relations, 
willing  that  the  marriage  should  be  kept  secret  for  a 
definite  time,  and,  during  that  period^  to  live  in  compar- 
ative obscurity  upon  an  allowance  of  five  hundred  dollars 
a  month.  That  large  sum  (however  small  a  portion  of 
the  defendant's  actual  income)  was  amply  sufficient  for 
her  comfortable  support,  and  to  supply  her  with  many 
of  the  appliances  of  wealth.  An  order  providing  for  the 
continuance  during  the  pendency  of  the  action  of  the  sum 
that  the  defendant  had  agreed  to  pay  her  during  their  co- 
habitation, and  until  their  marriage  should  be  made  public, 
would  surely  have  provided  for  her  reasonable,  not  to  say 
liberal,  support;  whatever  was  more  than  reasonable  was 
excessive.  The  discretion  of  the  court  below  is  a  legal  dis- 
cretion, to  be  reasonably  exercised.  "Abuse  of  discretion" 
in  making  such  orders  does  not  necessarily  imply  a  willful 
abuse,  or  intentional  wrong.  In  a  legal  sense,  discretion  is 
abused  whenever,  in  its  exercise,  a  court  exceeds  the  bounds 
of  reason, — ^all  the  circumstances  before  it  being  consid- 
ered. 

An  application  for  temporary  alimony  may  be  made  at 
any  time, — at  least  after  answer.  The  fact  that,  in  this 
case,  the  application  was  made  so  late  does  not  alter  the 
principle  on  which  it  is  to  be  determined.  Ordinarily,  when 
the  application  is  heard,  the  ultimate  decree  cannot  be  an- 
ticipated,— 'the  plaintiff  may  fail  to  establish  any  cause  of 
action.  When  the  marriage  is  denied,  although  the  marriage 
may  be  shown  prima  facie  on  the  hearing  of  the  motion, 
it  is  unreasonable  to  allow  the  wife,  for  her  support  pendente 
lite,  not  only  more  than  is  necessary  to  supply  her  actual 
wants,  but  more  than  the  defendant  agreed  to  pay  her  until 
the  marriage  should  be  openly  acknowledged,  that  sum  being 
fully  sufficient  to  secure  every  comfort  and  many  of  the 
luxuries  of  life. 

The  judgment  appealed  from  (entered  on  the  nineteenth 
day  of  February,  A.  D.  1885)  is  affirmed.     The  judgment 
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or  order  appealed  from  (made  and  entered  the  sixteenth 
day  of  February,  1886),  directing  the  payment  of  alimony 
to  the  plaintiff  and  the  payment  of  counsel  fees,  is  mod- 
ified by  striking  out  therefrom  the  words  "the  sum  of 
seven  thousand  five  hundred  dollars  as  alimony  herein, 
and  the  further  sum  of  two  thousand  five  hundred  dol- 
lars on  or  before  the  eighth  day  of  April,  1885/'  and 
inse;rting  in  the  stead  and  place  of  those  words  'Hhe  sum 
of  one  thousand  five  hundred  dollars  as  alimony  herein, 
and  the  further  sum  of  five  hundred  dollars  on  or  before 
the  eighth  day  of  April,  1885."  And  the  judgment  or 
order  appealed  from  (so  as  aforesaid  made  and  entered 
on  the  sixteenth  day  of  February,  1885)  is  further 
modified  by  striking  out  therefrom  the  portion  thereof 
which  reads:  "It  is  further  ordered  that  the  defendant 
pay  as  counsel  fees  herein,  on  or  before  the  ninth  day  of 
March,  1885,  the  sum  of  fifty- five  thousand  dollars;  that  is 
to  say, — twenty  thousand  dollars  to  Messrs.  Tyler  an.l 
Tyler,  or  order;  ten  thousand  dollars  to  George  Floumoy, 
or  order;  ten  thousand  dollars  to  Walter  Levy,  or  order; 
ten  thousand  dollars  to  David  S.  Terry,  or  order;  and 
five  thousand  dollars  to  R.  P.  Clement,  or  order;  and  in 
case  any  of  such  payments  are  not  made  on  or  before 
the  time  herein  fixed,  then  the  party  or  parties  entitled 
thereto  shall  have  execution  therefor,  pursuant  to  section 
1007  of  the  Code  of  Civil  Procedure  of  the  state  of  Califor- 
nia"; and  the  portion  of  said  order  of  February  16,  1885, 
BO  as  aforesaid  providing  for  the  payment  of  counsel  fees 
is  hereby  reversed. 

Templb,  J.,  Seabls,  0.  J.,  and  Paterson,  J.,  concurred. 

Te^iple,  J.,  concurring. — ^I  have  concurred  in  the  pre- 
vailing opinion,  and  I  add : — 

The  main  question  is  a  pure  question  of  law.  Do  these 
facts  constitute  marriage? 

Persons  capable  of  marriage  consented  to  present  mar- 
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riage.  Thereafter  they  cohabited  in  the  way  usual  with 
married  persons  for  more  than  one  year,  during  which  time 
they  mutually  assumed  towards  each  other  marital  rights, 
duties,  and  obligations.  The  cohabitation  and  supposed  mar- 
riage, was,  however,  kept  a  secret,  pursuant  to  an  agreement 
in  writing  made  at  the  time  of  the  mutual  consent  to  present 
marriage. 

But  for  the  secrecy  there  would  be  no  doubt  as  te  the 
validity  of  the  marriage.  Does  that  render  the  marriage 
void? 

This  depends  entirely  upon  our  statute.  Section  55,  CJivil 
Code,  is  as  follows: — 

^^Sec.  55.  Marriage  is  a  personal  relation  arising  out 
of  a  civil  contract  to  which  the  consent  of  parties  capable 
of  making  it  is  necessary.  Consent  alone  will  not  con- 
stitute marriage;  it  must  be  followed  by  a  solemniza- 
tion, or  by  a  mutual  assumption  of  marital  rights,  duties,  or 
obligations." 

It  is  claimed  that  the  words  'Hhe  mutual  assumption 
of  marital  rights,  duties,  or  obligations"  implies  the  pub- 
lic assumption  of  the  relation.  Such  is  certainly  not 
the  natural  and  obvious  meaning  of  the  language.  That 
would  naturally,  and  in  the  absence  of  any  preconceived 
idea  upon  the  subject,  be  held  to  mean  only  that  the  par- 
ties must  not  only  agree  to  present  marriage  but  must 
by  some  act  or  deed  take  upon  themselves  the  duties  and 
rights  of  the  relation.  The  language  is  exactly  adapted 
to  express  the  necessity  of  actually  taking  upon  them- 
selves contract  obligations.  However  it  may  be  looked 
upon  from  other  points  of  view,  in  law  marriage  is  re- 
garded simply  as  a  relation  arising  from  civil  contract. 
It  is  so  declared  in  this  very  section.  Perhaps  we  should 
be  able  to  appreciate  the  force  of  the  language  better 
if  we  substitute  for  marriage  some  other  well-known  con- 
tract relation.  For  instance,  "Partnership  is  a  personal 
relation  arising  out  of  a  civil  contract,  to  which  the  con- 
sent of  parties  capable  of  making  it  is  necessary.     Consent 
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alone  will  not  constitute  partnership;  it  must  be  followed 
by  a  mutual  assumption  of  partnership  rights,  duties,  or 
obligations." 

Had  there  been  a  section  of  the  code  to  this  effect,  would 
any  one  doubt  its  meaning  ?  It  would  mean  simply  that  an 
agreement  to  be  partners  was  not  sufficient  to  constitute 
partnership  until  it  was  followed  by  the  actual  commence- 
ment of  partnership  business. 

It  seems  to  me  this  illustration  shows  that  the  language 
of  the  section  is  exactly  adapted  to  the  purpose  intended, 
and  that,  as  I  have  said,  it  is  only  when  read  with  the  pre- 
conceived idea  that  it  ought  to  mean  something  else  that  it 
seems  to  be  inexact  or  ambiguous. 

And  it  may  be  added  that  in  the  case  supposed,  there 
would  be  nothing  inconsistent  with  the  assumption  of  part- 
nership rights,  duties,  or  obligations,  inter  sese,  if  the  re- 
lation wei'e  kept  secret  or  even  denied.  A  secret  partner 
assumes  the  duties  and  obligations  of  the  relation.  The  only 
trouble  is  in  the  matter  of  proof.  There  is  no  necessary  re- 
lation between  the  assumption  of  contract  rights  and  duties, 
and  publicity. 

This  construction  will  be  understood  when  we  remem- 
ber there  were  two  species  of  marriage  at  common  law, 
by  mere  act  of  the  parties,  per  verba  de  praesenti  merely, 
or  per  verba  de  futuro  cum  copula,  and  there  were  those 
who  contended  tliat  marriage  per  verba  de  praesenti  must 
also  be  cum  copula  subsequente.  The  legislature  plainly 
intended  to  adopt  the  view  that  the  agreement  to  present 
marriage  must  be  followed  by  consummation,  which,  how- 
ever, might  consist  of  any  conduct  which  would  show 
that  the  parties  had  actually  entered  upon  the  married 
state. 

This  is  made  still  more  obvious  by  section  67  of  the 
Civil  Code.  The  word  "consummation"  was  avoided  in 
section  55,  because  it  has  come  to  be  a  euphemism  for 
(lie  more  indelicate  word  copuUiy  and  thereby  has  ac- 
quired    a    more    narrow    meaning    than    was    intended. 
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Therefore  the  phrase  which  only  indicates  the  assump- 
tion of  the  contract  relation  was  used.  But  in  section 
57  the  word  '^consummation''  is  substituted  for  the  phrase. 
It  can  not  mislead  here,  for  it  has  been  defined,  but  it  ^ows 
that  the  mutual  assumption  of  marital  rights,  duties, 
or  obligations  is  of  the  nature  of  consummation, — some- 
thing in  the  nature  of  part  performance  of  the  consent  to 
present  marriage;  though  that  is  not  limited  to  the 
copula. 

^'Sbo.  57.  Consent  and  consummation  may  be  mani- 
fested in  any  form,  and  may  be  proved  under  the  same  gen- 
eral rules  of  evidence  as  facts  in  other  cases." 

Subsequent  consummation  as  well  as  consent  may  be  mani- 
fested in  any  form.  What  can  this  mean  except  exactly 
what  I  have  claimed  for  it  ?  And  if  in  any  form,  why  not 
by  secret  cohabitation,  where  the  husband  claims  the  right, 
believing  himself  a  husband,  and  the  wife  submits  because 
she  believes  herself  a  wife  ? 

It  is  contended  that  the  use  of  the  word  ^'manifested" 
in  this  section  indicates  that  it  must  be  made  known, — that 
it  cannot  be  secret 

But  this  is  a  total  misapprehension  of  the  office  of  the 
section.  It  is  simply  and  only  to  provide  a  mode  of 
proving  a  private  marriage,  and  the  word  "manifested" 
has  reference  to  proof.  To  illustrate:  Suppose  in  this 
case  the  plaintiff  had  testified  in  her  own  behalf  in  gen- 
eral words:  "Defendant  and  myself  each  agreed  to  pres- 
ent marriage,  and  we  subsequently  consummated  it" 
It  would  then  be  natural  to  ask,  "You  say  the  defendant 
consented  to  marriage  with  you, — ^how  did  he  manifest 
that  consent;  what  did  he  say,  etc!"  This  shows  what 
to  my  mind  is  the  plain,  obvious,  and  only  meaning  of 
the  word  in  this  section.  It  means  manifested  for  the 
purposes  of  proof,  whenever  the  fact  may  come  in  issue. 
A  private  marriage  must  still  be  capable  of  proof,  other- 
wise it  is  practically  no  marriage.  In  fact,  the  pro 
visions  of  our  statute  with  reference  to  solemnuEation  are 
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mainly,  if  not  entirely,  to  provide  means  of  proof,  and  not 
for  the  purpose  of  publicity. 

If  it  had  been  intended  to  require  publicity,  the  addition 
of  one  word  would  have  removed  all  doubt  On  the  contrary, 
the  language  is  exactly  adapted  to  express  the  mere  assump- 
tion of  contract  obligations. 

It  seems  to  me  it  is  rather  late  in  the  Christian  era  to 
claim  that  a  secret  marriage,  or  a  contemporalieous  agree- 
ment to  keep  the  marriage  secret,  is  opposed  to  good  morals 
or  public  policy  in  any  sense,  which  will  render  the  marriage 
otherwise  contracted  according  to  the  law  of  the  land, 
void.  .  ^^ 

By  the  Justinian  code,  in  the  sixth  century,  it  was  ex- 
pressly jarovided  that  the  mere  consent  of  the  parties  should 
be  slifficient  to  constitute  marriage,  except  as  to  persons 
of  rank.'  Such  marriages  have  been  held  valid  throughout 
Christendom  ever  since,  with  some  few  exceptions  made  by 
positive  law,  within  the  past  two  centuries.  It  goes  without 
saying  that  there  have  always  been  secret  marriages. 
They  have  always  been ,  condemned  by  the  church  and 
by  the  courts.  And  yet  they  have  always  been  held 
legal.  It  is,  I  think,  safe  to  say  that  there  is  not  a  case 
in  any  country  in  Christendom  in  which  a  marriage  has 
been  held  void  merely  because  it  was  kept  a  secret 
or  because  of  a  contemporaneous  agreement  of  secrecy.  And 
no  law-writer  has  ever  suggested  this  as  a  possible  cause  of 
invalidity. 

Our  ancestors  seemed  to  have  realized  the  strength  of 
the  passion  they  were  atteoipting  to  regulate.  They  knew 
there  would  always  be  irregular  unions,  and  they  evidently 
thought^ it  in  the  interest  of  good  morals  and  good  public 
policy  to  bring  as  many  of  these  relations  as  possible  within 
the  regulative  force  of  law,  and  the  courts  have  always  in- 
clined to  the  validity  of  marriages  in  favor  of  the  legitimacy 
of  offspring. 

A  secret  marriage  is  not  necessarily  clandestine  or 
irregular.     The    most    regular    marriage    and    one    duly 
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solemnized  may  be  secret.  Under  our  statutOi  consent 
and  consummation  are  in  all  respects  the  equivalent  of 
solemnization.  The  law  requires  a  solemnized  marriage 
to  be  recorded,  but  if  not  recorded,  and  if  in  fact  kept  se- 
cret, no  one  would  doubt  its  validity.  The  issue  of  the  license 
does  not  prove  a  marriage,  and  of  course  cannot  give 
it  publicity.  Many  licenses  issue  where  no  marriage  fol- 
lows. 

Repute, — the  holding  out  to  the  world, — living  in  the 
face  of  their  neighbors  as  husband  and  wife,  is  evi- 
dence of  marriage  without  proof  of  solemnization.  It 
appears  to  me  that  much  confusion  arises  right  here. 
It  is  tacitly,  perhaps  unconsciously^  assumed  that  the 
marriage  thus  proved  is  marriage  by  mere  consent;  and 
then  the  proposition  is  reversed,  and  it  is  claimed  that  mar- 
riage by  consent  and  consummation  can  be  proved  only 
by  repute;  that  it  is  not  marriage  unless  followed  by  pub- 
licity. 

This  idea,  although  not  expressed,  is,  I  think,  implicit 
in  all  the  arguments  in  favor  of  the  necessity  of  publicity. 
But  in  the  first  place,  the  marriage  presumed  from  repute 
may  as  well  be  one  by  solemnization  as  by  the  mere  act 
of  the  parties.  In  the  next  place,  out  statute  makes  a 
marriage  by  consent  with  consummation  the  equivalent 
in  all  respects  with  marriage  by  solemnization.  And 
finally,  this  view  is  expressly  and  ex  industria  negatived 
by  our  statute,  which  provides  that  consent  and  consumma- 
tion may  be  manifested  in  any  form.  It  need  not  be  by  re- 
pute, nor  by  the  copula,  nor  by  support  and  cohabitation, 
nor  by  the  recognition  of  children  as  legitimate,  but  it  may 
be  by  any  of  these  modes,  or  by  any  other  act  in  addition 
to  mere  consent  which  manifests  an  actual  entering  upon  the 
relation. 

And  I  think  it  will  be  found  that  all  the  cases  which 
seem  to  insist  upon  some  degree  of  publicity  are  cases  of 
presumed  marriages  without  direct  proof.  It  is  admitted 
that  to  establish  marriage  in  that  mode,  publicity  to  some 


Digitized  by 


Google 


Jan.  1888.]  8habon  t;.  Sharon.  5S 

extent  is  required.  But  the  exigency  of  appellant's  argu- 
ment is  a  case  where  an  actual  marriage  being  proven  it  was 
held  invalid  because  kept  secret. 

But  we  are  not  without  authority  upon  the  effect  of  se- 
crecy,— the  marriage  being  otherwise  valid.  Dalrymple  v. 
DcUrymple,  4  Eng.  Eca  485,  was  decided  by  Lord  Stowell* 
perhaps  the  very  highest  authority  upon  questions  of  this 
character.  The  case  arose  under  the  Scotch  law,  which  is 
on  this  point  exactly  the  law  of  California;  that  is^  con- 
sent and  consummation  were  su£Scient  without  solemniza- 
tion. The  parties  so  married,  but  at  the  time  of  the  consent 
the  wife  also  stipulated  in  writing  to  keep  the  marriage 
secret.  The  marriage  was  in  fact  kept  secret  for  nearly  four 
yearsy  when  the  husband  married  again.  The  second  mar- 
riage was  held  void.  Lord  Stowell  remarks  as  to  the  agree- 
ment of  secrecy: — 

''An  engagement  of  secrecy  is  perfectly  consistent  with 
the  most  valid  and  even  with  the  most  regular  mar- 
riages. It  frequently  exists  even  in  them  from  prudential 
reasons;  from  the  same  motive  it  almost  always  does  in 
private  or  clandestine  marriages.  It  is  only  an  evidence 
against  the  existence  of  a  marriage,  when  no  such  pruden- 
tial reasons  can  be  assigned  for  it,  and  where  every  thing, 
arising  from  the  very  nature  of  the  marriage,  calls  for  its 
publication." 

This  last  suggestion,  it  seems  to  me,  contains  all  there 
is  in  the  matter  of  secrecy.  It  is  merely  an  important 
fact  in  the  proof  of  the  marriage.  This  case  strikingly 
illustrates  this:  The  plaintiff  by  this  agreement  cer 
tainly  placed  herself  in  a  most  trying  situation.  Had 
the  secret  cohabitation  been  discovered,  her  mouth  would 
have  been  hermetically  sealed  for  at  least  twelve  cal- 
endar months  to  any  explanation  of  the  most  compromis- 
ing circumstance.  She  might  have  become  a  mother, 
and  have  been  for  the  same  period  unable  to  deny  the 
bastardy  of  her  child  and  her  own  disgrace.  And  had 
either  event  happened,  her  silence  would  have  rendered 
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it  extremely  diflScult  ever  after  to  establish  her  wifehood. 
These  undeniable  difficulties  in  her  case  seem  not  only 
to  create  a  prejudice  against  the  case,  but  against  the 
law  under  which  the  validity  of  the  marriage  is  claimed, 
and  have  constituted,  in  my  opinion,  no  small  part  of  the 
force  of  appellant's  argument  here.  These  facts  were  entitled 
to  great  weight  in  the  court  below,  and  no  doubt  received 
due  consideration,  and  yet  the  plaintiff  was  found  to  be  very 
wife. 

The  evidence  is  not  before  us,  only  the  facts  as  found 
constituting  consent  and  consummation.  We  can  im- 
agine that  one  might  make  even  this  tremendous  sacrifice 
to  compass  a  desirable  marriage,  and  that  she  might 
confide  in  her  husband  to  protect  her  reputation.  At  any 
rate,  it  is  not  for  us  on  this  appeal  to  estimate  probabilities, 
but  to  pronounce  the  judgment  of  the  law  upon  admitted 
facts. 

Thobntok,  J.,  dissenting.— Appeal  from  the  judgment 
declaring  a  marriage,  and  for  a  divorce.. 

I  dissent  Let  it  be  admitted  that  marriage  at  common 
law  might  be  consummated  by  words  of  present  contract, 
or  per  verba  in  future  cum  copula,  still  the  validity  of  a  mar- 
riage in  this  state  since  the  codes  went  into  effect  must  bo 
determined  by  the  provisions  of  the  Civil  Code.  This  code 
has  ample  provisions  on  the  subject  of  marriage;  and  it  is 
declared  in  section  4  that  it  "establishes  the  law  of  this  state 
respecting  the  subjects  to  which  it  relates,  and  its  provisions 
are  to  be  liberally  construed,  with  a  view  to  effect  its  objects 
and  to  promote  justice."  It  is  further  declared  in  the  same 
section  that  "the  rule  of  the  common  law,  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no  appli- 
cation to  this  code."  The  clause  last  quoted  immediately 
precedes  the  one  first  quoted. 

"Derogation  is  defined  by  Webster  to  be  "the  act  of  an- 
nulling or  breaking  a  law,  or  some  part  of  it  More  generally, 
the  act  of  taking  away  or  destroying  the  value  or  effect  of 
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anything,  or  of  limiting  its  extent^  or  of  restraining  its 
operation;  as,  an  act  of  Parliament  is  passed  in  derogation 
of  the  king's  prerogative;  we  cannot  do  anything  in  dero- 
gation of  the  moral  law.'^ 

Whatever  meaning  we  may  attribute  to  the  word  'Mero 
gation''  in  the  first  clause  of  the  section  referred  to,  so  far 
as  the  code  annuls  or  changes  the  common  law,  its  provisions 
must  be  not  strictly  but  liberally  construed,  to  effect  its  ob- 
jects and  to  promote  justice. 

The  object  of  a  law  is  the  end  or  purpose  for  which  it 
was  enacted.  Such  end  or  purpose  must  be  deduced 
from  the  words  employed  in  the  statute;  and  when  such 
end  or  purpose  can  be  deduced  from  the  law,  its  provis- 
ions are  to  be  liberally  construed  to  effect  such  end  or 
purpose.  We  do  not  understand  by  this  language  that 
words  are  to  be  construed  so  as  to  give  them  a  strained 
meaning, — ^a  meaning  which  the  words  on  a  reasonable 
interpretation  can  not  bear;  in  fact,  the  language  of  the 
fourth  section  is  controlled  by  the  thirteenth  section  of 
the  code,  which  declares  that  ''words  and  phrases  are 
construed  according  to  the  context  and  the  approved 
usage  of  the  language;  and  in  the  case  of  technical 
words  and  phrases,  or  such  others  as  may  have  ac- 
quired a  peculiar  and  appropriate  meaning  in  law,  or 
the  meaning  defined  by  statute,  they  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or  defi- 
nition." 

The  fifty-fifth  section  of  the  Civil  CJode  defines  marriage 
and  what  shall  constitute  it 

In  the  first  clause  of  the  section,  marriage  is  defined 
thus:  "Marriage  is  a  personal  relation  arising  out  of  a 
civil  contract,  to  which  the  consent  of  parties  capable  of 
making  it  is  necessary.''  As  to  what  shall  constitute  the 
relation  of  marriage,  these  words  are  used:  "Consent 
alone  will  not  constitute  marriage;  it  must  be  followed 
by  a  solemnization^  or  by  a  mutual  assumption  of  mari- 
tal   rights,    duties,    or    obligations.''     The    words    "man- 
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tal  rights,  duties  or  obligations"  have  some  meaning. 
We  cannot  presume  that  such  words  were  idly  used  by 
the  law-making  power,  or  that  they  used  unmeaning 
words.  We  must  first  find  that  they  are  meaningless  before 
we  can  reject  them  as  entitled  to  no  weight  in  arriving  at 
the  meaning  of  the  statute.  Whatever  the  meaning  of  these 
words,  it  is  something  additional  to  the  consent  spoken  of 
in  the  first  clause  of  the  section.  If  anything  is  added, 
the  rule  of  the  common  law  is  changed,  and  a  new  rule  is  es- 
tablished. 

At  the  common  law  there  could  be  no  valid  marriage 
without  consent  In  the  case  where  the  nuptial  contract 
is  made  by  present  words,  the  consent  was  manifested  by 
express  words;  in  the  case  of  a  imion  where  there  was 
not  this  express  consent,  the  consent  to  marry  was  deduced 
from  circumstances,  either  from  cohabitation,  or  from  co- 
habitation and  the  various  acts  accompanying  the  mar- 
riage state,  which  may  be  designated  as  its  res  gestae 
or  indicia. 

We  think  that  the  above  rule  can  be  positively  de- 
clared to  exist  as  a  part  of  the  common  law,  viz. :  that  there 
can  be  no  valid  marriage  at  common  law  without  consent 
to  marry.  The  consent  between  the  contracting  parties  con- 
stituted the  marriage.  Whether  there  was  such  consent  when 
the  marriage  is  denied,  and  becomes  a  subject  of  judicial 
investigation,  between  the  parties  to  a  cause,  must  be  estab- 
lished by  proof.  In  the  one  case  it  is  shown  by  express  decla- 
ration or  unequivocal  acts;  in  the  other,  it  has  to  be  im- 
plied or  deduced  from  circumstances.  When  such  consent 
was  found  to  exist,  the  marriage  was  held  to  have  been  con- 
stituted. 

Now,  if  anything  is  added  by  the  section  referred  to,  to 
consent,  the  common  law  is  changed.  How  far  changed  wo 
do  not  say  here.  It  may  not  be  necessary  to  say  how  far 
these  words  change  the  rule  of  the  common  law, — ^to  define, 
point  out,  and  limit  the  extent  of  the  change  made. 

It  is  the  better  course  to  leave  each  case  as  it  arises,  to 
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be  determined  on  the  peculiar  facts  or  circumstances  pre- 
sented by  it. 

"Consmnmating  marriage^'  and  ^'consmnmation  of  mar- 
riage" are  mentioned  in  the  sections  immediately  following 
the  section  first  quoted ;  the  first  form  of  words  is  employed 
in  the  fifty-sixth  and  the  latter  form  in  the  fifty-seventh 
section. 

Conceding  that  at  common  law  a  marriage  was  con- 
summated by  sexual  intercourse,  we  cannot  understand 
these  words  as  having  that  meaning  in  the  fifty-sixth 
and  fifty-seventh  sections.  The  consummation  referred 
to  in  them  is,  we  think,  the  assumption  by  each  of  the 
contracting  parties  following  consent,  of  the  marital 
rights,  duties,  or  obligations.  The  declaration  in  the 
fifty-fifth  section  that  consent  alone  will  not  constituto 
marriage,  but  it  must  be  followed  where  there  is  no  sol- 
emnization by  a  mutual  assumption  of  the  marital  rights, 
duties,  or  obligations,  is,  in  effect,  declaring  the  consum- 
mation referred  to  must  be  the  mutual  assumption  of  the 
marital  rights,  duties,  or  obligations.  Sexual  intercourse 
may  be  an  element  in  such  assumption,  but  it  is  not  all 
of  it.  In  our  judgment,  in  a  case  of  consent  to  marry, 
followed  by  sexual  intercourse  merely,  without  living 
together,  the  mutual  assumption  required  by  law  is  not 
indicated.  If  consent  and  sexual  intercourse  alone  con- 
stituted marriage,  then  a  single  act  of  such  intercourse, 
immediately  after  which  the  parties  separated,  each  party 
going  his  own  way  and  never  meeting  the  other  again, 
would  be  such  an  assumption  as  the  law  required.  We 
cannot  think  that  such  is  or  can  be  the  meaning  of  the  law 
in  this  state,  as  declared  in  the  fifty-fifth  section  of  the  Civil 
Code. 

After  a  careful  consideration  of  the  findings  in  this  case, 
we  discern  that  the  following  facts  are  found : — 

That  the  parties  had  the  residence  in  the  city  and 
county  of  San  Francisco  required  by  law  prior  to  the 
action   herein;  that  on  the   25th  of  August,   1880,   they 
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consented  in  writing,   actually  signed  by  them,  to  inter- 
marry;  that  afterwards,   some  time   in   September,   1880, 
they    commenced   living    and    cohabiting    together    in    the 
way   usual   with   married   people,    although   their   cohabi- 
tation was  kept  secret,  and  so  continued  for  the  space  of 
more  than  one  year,   and   down  to  the   twenty  fifth   day 
of  November,  1881,  and  that  during  all  of  said  time  the 
parties    mutually    assumed    toward    each    other    marital 
rights,    duties,    and    obligations;    that    during    all    of    the 
same  time  plaintiff  and  defendant  so  lived  together,   de- 
fendant  visited   her   relations   with   her,   escorted   her    to 
places   of   amusement,   and   introduced   her   to   respectable 
families  and  members  of  his  own  family,   and  wrote  to 
her  several  letters,  while  absent  from  her,   in  which  he 
addressed  her  as  "My  dear  wife'^;  that  the  marriage  was 
never   solemnized,    and   the   consent   in   writing   to   inter- 
marry  was  not  a  declaration  made   in  compliance  with 
section  75  of  the  Civil  Code  of  this  state;  that  defendant, 
on  or  about  December  6,  1881,  drove  plaintiff  from  her 
apartments  in  his  hotel,  in  which  she  had  resided  by  his 
directions    since    September,    1880,    and    which    was    the 
residence  selected  for  her  by  defendant,  refused  to  longer 
live  with  or  provide  for  her  support,  and  has  not  since 
then  lived  with  or  sought  to  live  with,  or  requested  the 
plaintiff  to  return  or  live  with  him,  or  provided  in  any 
manner    for    her    support;    that    plaintiff's    real   name    is 
Sarah   Althea   Sharon,    and   that   she   has   not   falsely  or 
fraudulently  assumed  it;  that  defendant  never  introduced 
plaintiff  as  his  wife  or  spoke  of  her  as  such  in  the  pres- 
ence   of    other    persons;    that    plaintiff    never    introduced 
defendant  as  her  husband,  nor  spoke  to  him  or  of  him 
to   other   persons   in   his   presence   as   her   husband;    that 
the    parties    were    never    reputed    among    their    mutual 
friends  to  be  husband  and  wife,  nor  was   there   at  any 
time   any   mutual,   open   recognition   of  such    relationship 
by  the  parties;  nor  any  public  assumption  by  the  parties 
of  the  relation  of  husband  and  wife.     The  written  consent 
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to  marry,  abovo  referred  to,  contains  an  agreement  by  j.lain- 
titf  not  to  make  known  the  contents  of  such  writing  or  itd 
existence  for  two  years,  unless  the  defendant  himself  shall 
see  fit  to  make  it  known. 

It  will  be  observed  that  the  veil  of  secrecy  covers  all 
the  acts  of  the  parties  which  pertained  to  the  alleged 
marriage.  Their  entire  intercourse  is  hidden  and  con- 
cealed, except  when  they  visited  together  or  attended 
places  of  amusement  They  lived  together  secretly. 
Such  we  understand  to  be  the  meaning  of  the  finding  that 
their  cohabitation  was  kept  secret,  inasmuch  as  living 
together  and  cohabitation  mean  the  same  thing.  By  no 
act  of  the  parties  were  marital  relations  indicated  to  other 
persons,  not  even  to  their  mutual  friends  and  associates. 
They  never  addressed  each  other  as  husband  or  wife  in 
the  presence  of  any  person;  never  spoke  of  each  other  as 
husband  or  wife  to  any  person,  nor  was  this  relation 
known  or  indicated  by  any  act  to  any  person  whatever. 
The  lives  of  the  parties  were  during  every  moment  of 
the  period  referred  to  in  the  findings,  an  assertion  that 
the  relation  of  husband  and  wife  did  not  exist  between 
them. 

It  is  not  even  found,  and  therefore  does  not  appear, 
that  defendant  supported  plaintiff.  The  finding  on  this 
point  is  that  defendant,  some  time  in  1881,  drove  plaintiff 
from  her  apartments  in  Ms  hotel,  in  which  she  had  resided 
by  his  directions  since  September,  1880,  and  which  was 
the  residence  selected  for  her  by  the  defendant,  and  re- 
fused to  longer  live  with  her  or  provide  for  her  support 
The  finding  that  he  supported  her  prior  to  this  time  can 
only  be  implied  from  the  words  "refused  to  longer  live 
with  her  or  provide  for  her  support"  Such  a  finding  as 
this  is  not  sufficient.  The  fact  of  support  prior  to  the  time 
when  he  drove  her  from  her  apartments  in  his  hotel  must 
not  be  left  to  implication.  The  fact  of  previous  support 
must  be  distinctly  found,  or  it  cannot  be  held  and  acted  upon 
here  as  a  fact  which  existed.     (See  Birckhead  v.  Brown,  5 
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Hill,  634,  and  Broome's  Legal  Maxiins,  on  the  rule,  De  nan 
apparentibiLS  et  de  non  existentibus  eadem  est  ratia.)  It  is 
not  even  found  that  the  parties  had  a  common  home.  Tho 
statement  in  the  finding  is  that  defendant  drove  plaintiff^ 
not  from  the  common  apartments  of  both  parties,  but  from 
her  apartments. 

It  does  not  appear  that  plaintiff  ever  at  any  time 
addressed  defendant  as  her  husband,  or  assumed  his 
name  during  the  period  of  such  cohabitation  mentioned 
in  the  findings.  Under  the  rule  for  construing  findings 
of  fact,  we  must  hold  that  facts  not  found  never  ex- 
isted. If  she  had  a  right  to  be  called  by  the  name  of  the 
plaintiff,  she  never  assumed  or  claimed  that  right  during 
the  period  commencing  with  the  25th  of  August,  1880,  and 
ending  with  the  6th  of  December,  1881.  In  fact,  it  does 
not  appear  when  she  assumed  the  name  of  plaintiff,  or 
claimed  a  right  to  be  called  by  his  name.  She  not  only 
did  not  assume  or  claim  this  right,  but  her  conduct  was 
such  as  to  amount  to  a  non-claim  of  any  such  right.  She 
was  never  known  or  called  by  the  name  of  plaintiff  during 
the  period  of  time  to  which  the  findings  refer;  and  though 
it  is  found  that  defendant,  during  the  time  that  he  and 
plaintiff  "so  lived  together,"  wrote  her  several  letters  in 
which  he  addressed  her  as  "My  dear  wife,"  it  does  not  ap- 
pear that  she  ever  addressed  defendant  as  her  husband,  either 
orally  or  in  writing. 

We  cannot  understand  that  a  mutual  assumption  of 
marital  rights,  duties,  and  obligations  can  be  otherwise 
than  open  to  view, — at  least,  open  to  the  view  of  the 
mutual  friends  and  associates  of  the  parties.  We  do  not 
mean  by  this  that  such  assumption  must  be  carefully 
and  studiously  made  public,  but  persons  must  manifest 
such  assumption  by  that  open,  visible  and  undisguised 
living  together,  such  as  is  usually  practiced  by  persona 
holding  toward  each  other  the  relation  of  husband  and 
wife.  When  the  statute  enacts  that  the  subsequent  con- 
summation of  marriage  may  be  manifested  in  any  form 


Digitized  by 


Google 


Jan.    1888.]  Shabon  v.  Shabok.  68 

(Civ.  Code,  sec.  57) ,  its  meaning  is  that  it  must  be  done 
in  a  form  which  manifests  or  shows  such  consummation,— 
that  is,  manifests  the  assumptions  of  marital  rights,  duties, 
and  obligations;  that  the  conduct  of  the  parties  and  their 
intercourse  with  each  other  must  be  of  a  character  which 
shows  that  they  have  mutually  assumed  the  rights  and  du- 
ties of  husband  and  wife. 

The  general  finding  that  during  all  of  said  time  the 
plaintiflE  and  defendant  mutually  assumed  toward  each 
other  marital  rights,  duties,  and  obligations  amounts  to  noth- 
ing when  it  is  also  found  that  plaintiff  never  was  known 
as  or  called  by  the  name  of  her  husband;  that  defendant 
never  introduced  plaintiff  as  his  wife,  nor  spoke  of  her  as 
such  in  the  presence  of  other  persons;  that  plaintiff  never 
introduced  defendant  as  her  husband^  nor  spoke  to  him  nor 
of  him  as  her  husband  in  the  presence  of  other  persons,  or 
in  his  presence;  that  the  parties  never  were  reputed  among 
their  mutual  friends  to  be  husband  and  wife ;  nor  was  there 
at  any  time  any  mutual,  open  recognition  of  the  relation 
of  husband  and  wife  by  the  parties;  that  their  whole 
intercourse  with  each  other  was  kept  hidden  from  the 
view  of  every  one;  that  defendant  never  supported 
plaintiff,  nor  contributed  any  further  to  her  support  than 
to  furnish  her  apartments  in  his  hotel  in  which  she  re- 
sided; that  she  never  assumed  or  claimed  the  right  to  as- 
sume his  name.  Of  such  circumstances,  though  defendant 
did  write  plaintiff  letters  during  the  period  mentioned  above, 
in  which  he  addressed  her  as  "My  dear  wife,"  it  cannot  be 
held  as  matter  of  law  that  there  was  ever  a  mutual 
assumption  by  the  parties  of  marital  rights,  duties,  or  obli- 
gations. 

It  follows  from  the  above  that  marriage  was  never  con- 
summated by  the  parties  in  this  cause,  and  that  plaintiff  and 
defendant  were  never,  according  to  the  laws  of  this  state, 
married,  or  sustained  toward  each  other  the  relation  of  hus- 
band and  wife. 

We  are  of  opinion  that  the  judgment  in  favor  of  plain- 
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tiflf,  adjudging  a  marriage  and  for  divorce,  should  be  re- 
versed, and  judgment  ordered  for  defendant. 

As  in  our  opinion  there  was  no  marriage,  there  can  be 
no  order  for  alimony  and  counsel  fees.  The  judgment  or 
order  for  alimony  and  counsel  fees  should  therefore  be  re- 
versed. 

Shaepstein,  J.,  concurred  in  the  opinion  of  Me.  Justics 
Thobntok. 

McFabland^  J.,  dissenting. — I  dissent  The  complaint 
avers  a  marriage  between  plaintiflE  and  defendant,  and 
various  acts  of  defendant  constituting  causes  of  di- 
vorce. The  answer  denies  the  marriage.  It  was  ad- 
mitted that  if  there  was  a  marriage  a  divorce  should 
follow;  so  that  the  real  contest  in  the  case  was  as  to  the 
existence  of  the  marriage.  The  court  below  made  and  filed 
its  findings,  adjudged  that  the  parties  were  husband  and 
wife,  and  decreed  a  divorce,  with  one-half  of  the  common 
property,  etc.  From  the  judgment  the  defendant  appealed. 
(Since  the  trial  in  the  lower  court  the  defendant  died,  and 
his  executor  has  been  substituted  as  appellant.)  With  the 
sufficiency  of  the  evidence  in  the  case  to  justify  the 
decision  of  the  court  below,  we  have  nothing  to  do  on  this 
appeal. 

The  full  "findings  of  fact"  (so  called)  of  the  court  are  as 
follows : — 

"1.  That  for  more  than  six  months  prior  to  the  com- 
mencement of  this  suit  the  plaintifiF  and  defendant  were 
residents  of  the  city  and  county  of  San  Francisco,  state  of 
California. 

"2.  That  on  the  twenty-fifth  day  of  August,  A.  D.  1880, 
the  plaintiff  and  defendant  each  signed  a  certain  dec- 
laration of  marriage  in  the  words  and  figures  following, 
to  wit: — 

"  'In  the  city  and  county  of  San  Francisco,  state  of 
California,  on  the  twenty-fifth  day  of  August,  A.  D.  1880, 
I,  Sarah  Althea  Hill  of  the  city  and  county  of  San  Fran- 
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ciscOy  state  of  California,  age  twenty-seven  years^  do  here> 
in  the  presence  of  Almighty  God,  take  Senator  William 
Sharon^  of  the  state  of  Nevada^  to  be  my  lawful  and 
wedded  husband,  and  do  hereby  acknowledge  and  declare 
myself  to  be  the  wife  of  Senator  William  Sharon,  of  the 
state  of  Nevada.  Sabah  Altiiea  Hill. 

"  'August  25,  1880,  San  Francisco,  Cal. 

*^  'I  agree  not  to  make  known  the  contents  of  this  paper 
or  its  existence  for  two  years,  unless  Mr.  Sharon  himself 
see  fit  to  make  it  known.  S.  A.  Hill. 

"  'In  the  city  and  county  of  San  Francisco,  state  of 
California,  on  the  twenty-fifth  day  of  August,  A.  D.  1880, 
I,  William  Sharon,  of  the  state  of  Nevada,  aged  sixty 
years,  do  here,  in  the  presence  of  Almighty  God,  take 
Sarah  Althea  Hill,  of  the  city  and  county  of  San  Fran- 
cisco, California,  to  be  my  lawful  and  wedded  wife,  do 
here  acknowledge  myself  to  be  the  husband  of  Sarah  Althea 
Hill.  William  Sharon,  Nevada. 

"  'August  26,  1880.^ 

'*Which  was  the  only  written  declaration,  contract,  or 
agreement  of  marriage  ever  entered  into  between  said 
parties  and  at  the  time  of  signing  said  declaration, 
plaintiff  and  defendant  mutually  agreed  to  take  each 
other  as,  and  henceforth  to  be  to  each  other,  husband 
and  wife. 

"3.  That  afterwards,  and  about  the day  of  Septem- 
ber, 1880,  the  plaintiff  and  defendant  commenced  living 
and  cohabiting  together  in  the  way  usual  with  married 
people,  although  their  cohabitation  was  kept  secret, 
and  so  continued  for  the  space  of  more  than  one  year,  and 
down  to  the  twenty-fifth  day  of  November,  1881,  and  dur- 
ing all  of  said  time  the  plaintiff  and  defendant  imitnallv 
assumed  towards  each  other  marital  rights,  duties,  and  obli- 
gations. 

"4.     That  during  all  the  time  plaintiff  and   defendant 
so  lived  together,  defendant  visited  her  relations  with  her, 
escorted  her  to  places  of  amusement,  and  introduced  her  to 
LXXV.  Cai 6 
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respectable  families  and  to  members  of  his  own  family, 
and  wrote  to  her  several  letters  while  absent  from  her,  in 
which  he  addressed  her  as  'My  dear  wife/ 

"5.  From  the  foregoing  facts  the  court  finds  that 
plaintiff  and  defendant  intermarried  in  August,  1880, 
and  that  the  allegations  of  paragraphs  2  and  8  of  the 
complaint  as  to  the  fact  of  marriage  are  true,  except  in  so 
far  as  the  declaration  therein  referred  to  is  alleged  to 
be  in  compliance  with  section  75  of  the  Civil  Code  of 
this  state. 

"6.  That  defendant,  on  or  about  December  6,  1881, 
drove  plaintiff  from  her  apartments  in  his  hotel,  where 
she  had  resided  by  his  directions  since  September,  1880, 
and  which  was  the  residence  selected  for  her  by  the  de- 
fendant, refused  to  longer  live  with  her  or  provide  for 
her  support,  and  has  not  since  then  lived  with  or  sought 
to  live  with  or  provide  for  her  support,  and  has  not  since 
sought  to  live  with  or  requested  the  plaintiff  to  return  or 
live  with  him,  or  provided  in  any  mannec*  for  her  sup- 
port 

"7.  That  no  proof  was  offered  of  either  charge  of  adul- 
tery in  the  complaint,  the  same  being  on  the  trial  deemed 
withdrawn  by  mutual  consent 

^'8.  That  it  is  not  true,  as  stated  in  the  answer  of  de- 
fendant, that  plaintiff  has  either  falsely  or  fraudulently 
assumed  the  name  of  Sarah  Althea  Sharon,  but  on  the  con- 
trary, that  it  is  ber  real  name ;  nor  is  it  true  that  she,  or  any 
one,  forged  the  document  mentioned  in  the  complaint  and 
heretofore  set  out;  on  the  contrary,  the  said  document  is 
genuine,  and  was  signed  by  the  plaintiff  and  defendant  at 
the  time  it  purports  to  have  been  signed. 

'^9.  That  defendant  never  introduced  plaintiff  as  his 
wife,  nor  spoke  of  her  as  such  in  the  presence  of  other  per- 
sons; that  plaintiff  never  introduced  defendant  as  her  bus* 
band,  nor  spoke  to  nor  of  him  to  other  persons  as  her  bus- 
band;  that  the  parties  were  never  reputed  among  their  mu- 
tual friends  to  be  husband  and  wife,  nor  was  there  at  any 
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time  any  mutual,  open  recognition  of  Buch  relationship  by 
the  parties,  nor  any  public  assumption  by  the  parties  of 
the  relation  of  husband  and  wife." 

It  will  be  observed  at  once  that  in  these  findings  there 
is  a  confused  intermingling  of  matters  of  fact  and  matters 
of  law;  that  many  of  them  include  statements  which  are 
either  clear  conclusions  of  law,  or  general  inferences 
and  deductions  which  are  difficult  of  assignment  to  the 
category  of  either  law  or  fact;  and  that,  to  a  great  extent, 
they  are  inconsistent  with  each  other.  For  instance,  what 
is  the  meaning  of  that  part  of  the  third  finding  which  says 
that  the  parties  lived  together  "in  the  way  usual  with  mar^ 
ried  people,"  when  read  in  the  light  of  the  ninth  finding? 
The  court  below  can  hardly  be  understood  as  intending  to 
saj  that  the  way  of  life  of  these  parties  as  described  in 
the  ninth  finding  was  "the  way  usual  with  married  people." 
And  if  it  is  to  be  so  understood,  is  the  finding  to  be  taken 
as  one  of  fact  or  one  of  law?  Must  a  conclusion  or 
opinion  about  a  general  custom  of  the  country  be  received 
as  a  specific  finding  of  fact?  Is  the  statement  in  the  third 
finding,  that  plaintifiF  and  defendant  "assumed  toward  each 
other  marital  rights,  duties,  and  obligations,"  to  be  taken 
as  conclusive  if  the  facts  specifically  found  show  the  con- 
trary? 

It  is  not  difficult,  however,  to  see  in  these  findings  what 
actual  facts  are  found,  and  what  are  not  found,  and  so  segre- 
gate those  parts  which  are  merely  indefinite  generalities, 
containing  conclusions,  opinions,  and  inferences,  but  not 
facts.  And  the  case  must  be  decided  by  the  application  of 
the  law  to  the  actual  facts  which  appear  upon  the  face  of 
the  findings. 

These  facts  are  briefly  as  follows:  The  parties  had  the 
required  residence  where  the  suit  was  brought.  On  the 
twenty-fifth  day  of  August,  1880,  they  executed  the  writ 
ten  instrument  set  forth  in  the  second  finding.  For  more 
than  a  year  from  that  date  they  had  secret  sexual  in- 
tercourse.    During    that    time    plaintiff,    by    defendant's 
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directions^  occupied  apartments  in  defendant's  hoteL 
During  that  time,  also,  defendant  visited  plaintiff's  re- 
lations with  her,  escorted  her  to  places  of  amusement» 
and  introduced  her  to  respectable  families  and  to  mem- 
bers of  his  own  family, — ^all  the  time  introducing  her  08  a 
single,  unmarried  woman.  (The  italicized  part  of  the  last^ 
sentence  is  dearly  found;  because  while  the  fourth  find- 
ing states  that  he  did  introduce  her,  eta,  the  ninth  find- 
ing specifically  states  that  he  never  introduced  her  as  his 
wife,  or  spoke  of  her  as  such.)  Defendant,  also,  during 
this  time,  wrote  to  plaintiff  '^several  letters,''  in  which  he 
addressed  her  as  ^^My  dear  wife."  It  does  not  appear 
afi&rmatively  that  he  furnished  her  money  or  other  sup- 
port than  the  apartments  in  the  hotel  in  which  she  re- 
sided. She  never  during  this  time  took  or  was  known 
by  his  name.  About  December  8,  1881,  he  ''drove 
plaintiff  from  her  apartments  in  his  hoteL"  It  does  not 
appear  that  at  that  time  she  asserted  her  claim  as  wife. 
And  during  all  this  time  it  appears,  as  stated  in  th(3 
ninth  finding,  ''that  defendant  never  introduced  plaintiff 
as  his  wife,  nor  spoke  of  her  as  such  in  the  presence  of 
other  persons;  that  plaintiff  never  introduced  defendant 
as  her  husband,  nor  spoke  to  nor  of  him  to  other  persons 
in  his  presence  as  her  husband;  that  the  parties  were 
never  reputed  among  their  mutual  friends  to  be  husband 
and  wife,  nor  was  there  at  any  time  any  mutual,  open 
recognition  of  such  relationship  by  the  parties,  nor  any 
public  assumption  by  the  parties  of  the  relation  of  hus- 
band and  wife."  During  the  period  mentioned  their 
whole  lives,  conduct,  and  deportment  constituted,  except 
secretly  between  themselves,  a  direct  and  continued  re- 
pudiation and  disavowal  of  the  marital  relation.  It  does 
not  appear  if  any  person  ever  imputed  to  either  of  them 
that  relation  (indeed,  it  does  not  appear  that  their  mar- 
riage was  ever  suspected) ;  but  if  such  imputation  was 
ever  made,  it  must,  of  course,  have  been  met  with  a 
deniaL 


Digitized  by 


Google 


Jan.  1888.]  Shaboit  v.  Shaboit.  69 

The  court  below  came  to  the  conclusion  that  these  facts 
constituted  a  valid  marriage  under  the  laws  of  this  state; 
and  the  question  to  be  determined  is,  Was  that  conclusion 
right  or  not? 

We  are  aided  but  little  in  determining  this  question 
by  inquiring  what  the  law  of  England  was  upon  the  sub- 
ject fifty  or  a  hundred  years  ago.  Jurisprudence  here  h 
not  called  upon  to  stand  with  drawn  sword  among  the 
broken  arches  and  prostrate  columns  of  old  common  law, 
and  defend  them  from  fancied  attacks  of  the  legislature. 
There  is  no  rule  here  that  statutes  derogatory  of  the  com- 
mon law  are  to  be  strictly  construed.  The  code  itself 
prescribes  the  rule  upon  the  subject  in  the  following  lan- 
guage:— 

^^The  rule  of  the  common  law  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed  has  no  application  to  this 
code.  The  code  establishes  the  law  of  this  state  respecting 
the  subjects  to  which  it  relates^  and  its  provisions  are  to  bo 
liberally  construed  to  effect  its  objects  and  to  promote  jus* 
tice."     (Civ.  CJode,  sec.  6.) 

And  the  code  treats  of  marriage  fully  and  in  great  detail, 
and  "establishes  the  laV  upon  that  subject 

But,  as  counsel  have  discussed  with  great  learning 
and  ability  the  requisites  of  a  valid  common-law  mar- 
riage, we  may  say,  in  passing  by  the  subject,  that  it  is 
by  no  means  clear  that  at  any  time  in  England  a  present 
contract  followed  by  nothing  more  than  secret  sexual 
intercourse  constituted  a  perfect  marriage  at  common  law. 
There  are  innumerable  authorities  upon  the  subject,  and 
they  greatly  conflict.  In  some  cases  the  law  is  strained 
in  favor  of  the  legitimacy  of  children,  and  of  persons 
criminally  charged.  But  in  cases  like  the  one  at  bar, 
of  direct  attempts  to  establish  marriage,  the  weight  of 
authorities  seem  to  be  against  the  positions  taken  by 
respondent.  Whoever  shall  closely  study  the  arguments 
and  authorities  presented  in  the  elaborate  report  of  the 
celebrated  case  of  the  Qtieen  v.  Millis,  10  Clark  &  E.  534» 
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will  see  most  cogent  reasons  for  agreeing  with  the  unan- 
imous conclusion  to  which  the  judges  came  in  that  case. 
And  that  conclusion  was  to  this  effect:  that  with  respect 
to  the  requisites  of  a  valid  marriage,  the  common  law 
followed  the  ecclesiastical  law, — ^not  the  general  canon 
law  of  Europe,  but  the  "king's  ecclesiastical  law,"  as 
established  and  administered  in  England;  that  whatever 
the  latter  provided  the  former  required;  and  that  at  no 
time  did  the  ecclesiastical  law  hold  a  marriage  valid 
unless  performed  in  the  presence  of  an  ordained  minis^ 
ter.  Lord  Chief  Justice  Tindal,  in  delivering  the  opin- 
ion, says:  "And  with  respect  to  the  decisions  of  the 
courts  of  law,  and  the  other  common-law  authorities,  if 
no  case  can  be  referred  to  directly  and  distinctly  laying 
it  down  as  law  in  so  many  words,  that  a  contract  per 
verba  de  praesenti  alone,  and  without  the  intervention  of 
a  minister  in  orders,  is  not  sufficient  to  create  a  valid 
and  complete  marriage,  yet  such  conclusion  is  necessary 
from  many  of  the  decided  cases,  and  is  inconsistent  with 
none;  nor  in  fact  could  the  difficulty  to  be  determined 
in  any  of  the  cases  ever  have  existed,  except  upon  the 
supposition  that  some  religious  ceremony  was  necessary 
to  the  contract;  thus  leading  to  the  conclusion  above 
laid  down,  that  by  the  law  of  England  the  contract  per  verba 
de  praesenti  alone  did  not  constitute  a  full  and  complete 
marriage." 

There  are  numerous  authorities  to  the  same  effect; 
although  there  are  others  which  hold,  or  seem  to  hold, 
differently.  But  the  Queen  v.  Millis  presents  the  fullest 
discussion  of  the  question  which  we  have  been  able  to 
find.  It  is  said  that  the  common  law  looked  upon  mar- 
riage as  a  civil  rather  than  a  religious  institution.  That 
may  be  true;  but  as  it  always  followed  the  ecclesiastical 
law,  and  as  the  latter  always  required  a  celebration  in 
the  face  of  the  church,  thus,  as  a  matter  of  fact,  the  com- 
mon law  always  did  employ  a  machinery  which  worked 
the  publicity  of  marriages.     Whether,  if  the  ecclesiastical 
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rule  had  not  been  adopted,  some  other  method  of  pub- 
licity would  have  grown  up  with  the  common  law,  can- 
not be  known  but  may  be  presumed.  And  it  is  rare, 
indeed,  to  find  a  case  at  common  law  where  any  respect- 
able court  has  held  a  marriage  entirely  secret  to  be  valid. 
In  the  Queen  v.  Millis,  the  attorney-general  and  the  solic- 
itor-general were  contending  for  the  validity  of  the  mar- 
riage there  in  question,  where  the  ceremony  was  performed 
by  a  Presbyterian  preacher,  and  not  by  a  minister  of  the 
established  church;  and  in  nearly  every  authority  cited  by 
them  there  had  been  an  agreement  of  marriage  before  wit- 
nesses, and  generally  some  form  of  religious  ceremony.  And 
it  must  be  remembered  that  the  ''clandestine  marriage"  re 
ferred  to  in  the  authorities  was  by  nc  means  a  secret  mar 
riage ;  it  was  a  marriage  entered  into  before  witnesses,  usually 
with  an  irregular  ceremony, — without  the  publication  ol 
banns,  and  lacking  other  requisites  of  the  ecclesiastical  law. 
Even  the  Fleet  and  Gretna  Green  marriages  were  not 
secret 

But  if  it  were  admitted  that  the  common  law  wa< 
what  the  counsel  for  respondent  claim  it  to  have  been, 
what  consequences  important  in  the  decision  of  the 
case  at  bar  would  flow  from  such  admission?  Take,  for 
instance,  the  doctrine  of  the  case  of  Dalrymple  v.  Dal- 
rympUj  so  much  relied  on  by  respondent  (4  Eng.  Ecc.  485), 
whi^h  case,  however,  was  held  in  Queen  v.  Millis  to  be  only 
declaratory  of  the  loose  Scotch  law  of  marriage,  and  to  be 
incorrect  so  far  as  it  undertook  to  state  the  law  of  England. 
The  doctrine  of  the  Dalrymple  case  is  that  present  mutual 
consent  to  be  married  does,  of  itself,  at  common  law, 
constitute  marriage,  whether  followed  by  any  other  act 
or  not.  Now,  of  what  value  is  such  an  authority  here, 
even  if  it  be  taken  as  a  correct  statement  of  the  com- 
mon law,  in  face  of  an  express  provision  (as  we  shall  see)  of 
the  statute  law  of  California  that  "consent  alone  will  not 
constitute  marriage." 

Let  us  see,  then,  what  the  law  of  marriage  in  this  state 
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is.  It  may  be  first  remarked,  however,  that  under  all 
the  authorities,  and  from  the  very  nature  of  the  relation, 
marriage  is  something  more  than  a  contract.  It  is  <i 
civil  condition.  Bishop  defines  it  as  ^'the  civil  siafus  of 
one  man  and  one  woman  united  in  law  for  life  for  the 
discharge  to  each  other,  and  the  community,  of  the  duties 
legally  incumbent  on  those  whose  association  is  founded 
on  the  distinction  of  sex.*'  (1  Bishop  on  Marriage  and 
Divorce,  sec,  3.)  Husband  and  wife  owe  a  duty  to 
society  as  well  as  to  each  other.  Except  as  to  property 
they  cannot,  either  before  or  after  marriage,  settle  or 
merge,  or  modify,  their  rights  or  obligations.  Neither 
can  end  the  relation  by  notice;  and  a  disregard  of  mar 
riage  obligations  bv  one  dees  not  give  a  right  of  action 
for  damages  for  breach  of  contract  to  the  other.  Their 
rights  and  obligations  come,  not  from  any  contract  between 
themselves,  but  from  the  law.  They  are  changed  by  n 
change  of  the  law  or  by  a  change  of  residence  t<}  a  place 
where  the  law  ia  different.  The  divorce  laws  which  hap- 
pened to  exist  at  the  time  the  relation  is  entered  into  do 
not  form  *'part  of  the  contract"  If  the  legislature  should 
at  its  next  session  repeal  all  laws  granting  divorces,  such 
repeal  would  not  affect  the  legal  status  of  married 
people  in  the  least  They  may  be  said  to  enter  into  the 
marriage  condition  by  o>iatract;  but  after  that  the  contract 
vanishes. 

Now,  marriage  is  defined  in  section  55  of  the  Civil 
Code  of  this  state;  and  by  that  section,  and  not  by  the 
Scotch  or  the  Irish  law,  or  the  canon  law  of  Europe,  or 
the  common  law  of  England  (whatever  it  may  be),  must 
the  questions  here  presented  be  determined.  That  section  is 
as  follows : — 

"Sisc.  55.  Marriage  is  a  personal  relation  arising  out 
of  a  civil  contract,  to  which  the  consent  of  parties  capa- 
ble of  making  ir  is  necessary.  Consent  alone  will  not 
constitute  marriage;  it  must  be  followed  by  a  solemniza- 
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lion,  or  by  a  mutual  assumption  of  marital  rights,  duties, 
or  obligations. 

Here,  then,  it  is  dearly^  and  beyond  all  controversy, 
provided,  deliberately  and  expressly,  that  consent  alone 
is  not  sufficient  The  whole  doctrine  of  a  contract  per 
verba  de  praesenti  or  per  verba  de  futuro  cum  copula  being 
a  sufficient  marriage  is  obliterated*  In  order  to  ''consti- 
tute marriage,''  not  as  evidence  merely,  but  as  an  essen- 
tial part  of  the  thing  itself,  the  consent  must  be  followed 
either  by  solemnization,  or  by  the  ''assumption''  of  the 
marriage  relation.  And  as  in  the  case  at  bar  there  was  no 
solemnization,  the  only  question  is.  Was  there  an  "as- 
sumption of  marital  rights,  duties,  or  obligations,''  with- 
in the  meaning  of  the  language  of  the  code  t 

The  words  of  the  language  to  be  construed  do  not 
appear  to  have  any  well-defined  "technical"  meaning. 
Neither  have  they  "peculiar"  meaning  in  law.  They 
do  not  occur  in  the  statute  law  of  any  other  state  or 
country, — at  least,  we  have  not  been  referred  to  any  which 
contain  them.  They  are,  therefore ,  to  be  construed,  as 
stated  in  section  13  of  the  Oivil  Ck>de,  "according  to  the 
context  and  the  approved  use  of  language.'  Kow  we  ven- 
ture to  say  that  neither  in  the  worka  of  any  standard  au- 
thor, nor  in  the  common  speech  of  intelligent  people,  can 
any  instance  be  found  where  the  word  "assumption,"  or 
''assume,"  has  been  used  in  any  sense  consistent  with — 
or  in  any  sense  other  than  repugnant  to— the  idea  of  oon 
ecalment,  denial,  or  repudiation.  A  man  may  assume  to 
be  that  which  he  is  not;  but  how  oan  he  with  any  "ap- 
pmved  use  of  language"  be  said  to  assume  to  be  that  which 
lie  denies  himself  to  bet  The  etymological  meaning  of 
"assume"  is  to  "take  on."  Among  the  definitions  given 
by  Webster  are  "to  pretend  to  possess,"  "to  take  in  ap- 
pearance"; and,  as  synonyms,  "arrogate,"  "usurp."  Stor- 
mouth  also  gives  the  definition,  "to  pretend  to  possess" ;  and 
as  synonyms,  "affect,"  "pretend,"  "presume."  Now,  could 
any  of  these  meanings  be  rightfully  applied  to  relations 
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of  men  and  vomen  who  sedulously,  and  ex  industria,  and 
in  accordance  with  a  prior  contract,  conceal  those  rela- 
tions, and  if  charged  with  holding  them,  deny  and  repudi- 
ate their  existence? 

Moreover,  in  order  to  assume  the  marriage  relation, 
there  must  be  an  assumption  of  that  which  is  peculiar 
to  that  relation, — that  which  distinguishes  it  from  all 
other  relations.  But  mere  secret  sexual  intercourse  is 
not  peculiar  to  marriage,  and  does  not  distinguish  it  from 
illicit  sexual  commerce.  To  call  a  horse  ^^an  animal  with 
four  legs"  is  to  give  no  definition  of  a  horse;  and  so  to 
describe  marriage,  or  the  assumption  of  its  rights,  duties, 
and  obligations,  merely  as  secret  copulation  is  to  give  no 
definition  of  marriage.  How,  therefore,  can  logic  draw  the 
conclusions  that  by  the  assumption  of  marital  rights,  duties, 
or  obligations,  the  legislature  meant  only  the  secret  act 
referred  to. 

Again,  what  plainer  or  more  obvious  construction  can 
be  put  upon  the  language  in  question  than  to  say  that 
the  legislature  meant  by  it  that  kind  of  conduct  which 
generally,  and  we  might  say  universally,  characterizes 
married  people  who  have  assumed  marital  rights,  du- 
ties, and  obligations?  The  legislature  must  be  pre- 
sumed to  have  had  that  conunon  knowledge  which  all 
people  have  of  the  familiar  and  habitual  social  customs 
of  the  country  with  respect  to  the  marriage  relation,  and 
of  the  usual  deportment  of  persons  who  have  assumed 
that  relation.  Now,  can  it  be  pretended  that  married 
people  usually  (or  at  all)  refuse  to  recognize  each  other 
as  husband  and  wife  in  the  presence  of  others;  that  they 
never  speak  of  each  other  as  husband  and  wife;  that 
they  never  so  live  together  that  their  residence,  however 
humble, — ^though  it  be  but  a  room  in  a  garret, — ^is  the 
recognized  home  of  a  family,  with  its  usual  relations  and 
associations;  that  they  so  carefully  guard  their  conduct 
that  they  are  never  reputed  or  even  suspected  among 
their  acquaintances  and  friends  to  be  husband  and  wife; 
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that  they  never  indulge  in  any  deportment  whatever 
that  would  intimate  in  the  slightest  way  to  any  human 
being  except  themselves  that  they  were  married!  It 
seems  diflSeult  for  any  human  understanding,  not  too 
much  swayed  by  artificial  distinctions  and  attenuated 
niceties,  to  receive  such  conduct  as  an  "assumption  of 
marital  rights,  duties,  or  obligations.^'  What  marital 
rights  has  a  woman  "assumed"  who  could  not  even 
protect  herself  against  apparent  shame  by  asserting  the  hon- 
orable name  of  wife?  What  marital  obligation  of  pro- 
tection can  a  man  fulfill  toward  a  woman  whose  wifehood  he 
publicly  repudiates  ?  And  how  can  society  enforce  its  rights 
in  a  relation  of  which  it  can  have  no  knowledge,  and 
of  the  existence  of  which  it  has  no  grounds  of  sus- 
picion !  And  what  of  the  children,  if  any,  of  such  a  mar- 
riage! Is  there  to  be  no  one  whom  they  can  call  "father^* 
or  'Mother"!  And  what  possible  protection  could  there 
be  against  fraudulent  pretenses  of  marriages,  made  i)er* 
haps,  for  the  first  time  after  the  deaths  of  alleged 
husbands  and  wives! 

It  argued  that  but  little  meaning  can  be  attached  to 
the  language  of  the  code  because  the  word  "open''  is  not 
used  to  qualify  the  word  "assumption."  It  is  possible 
that  to  some  mental  visions  the  adjective  referred  to 
might  have  made  the  meaning  more  satisfactory;  just  as 
some  minds,  perhaps,  could  not  entirely  grasp  the  idea 
conveyed  by  the  word  'T)all"  or  "globe,"  unless  it  were 
accompanied  by  the  word  "round."  But  in  either  case 
the  use  of  the  adjective  would  be  wholly  superfluous, — f evens 
ligna  in  sylva. 

When  people  assume  the  marital  relation,  the  assump- 
tion becomes  necessarily  open.  There  is  no  need  to  have 
it  proclaimed  by  the  town  crier,  or  placarded  on  the  walls 
of  the  court-house.  If  they  assume  the  marital  relation, 
— ^and  don't  deny  it, — ^no  matter  how  quietly  and  modestly 
they  may  conduct  themselves,  and  no  matter  how  small 
may  be  their  circle  of  friends,  or  how  humble  their  sur- 
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roundings,  the  fact  of  the  marriage  will  inevitably  disclose 
itself. 

Some  confusion  is  sought  to  be  thrown  into  the  problem 
bj  the  endeavor  to  give  a  peculiar  and  limited  meaning  to 
the  word  ^'consunmiation/'  as  used  in  section  57  of  the  code. 
That  section  is  as  follows : — 

''Consent  to  and  subsequent  consummation  of  marriago 
may  be  manifested  in  any  form,  and  may  be  proved 
under  the  same  general  rules  of  evidence  as  facts  in  other 
cases." 

And  it  is  argued  that  ''consummation"  means  simply 
seiual  intercourse;  and  that,  therefore^  sexual  inter- 
course, following  consent,  is  all  that  the  code  requires  to 
constitute  a  valid  marriage.  No  doubt  in  some  of  the 
cases  which  hold  that  a  contract  per  verba  de  praesenti  or 
per  verba  de  futuro  aim  sub$equente  copula  constitutes  a 
marriage,  the  copula  is  sometimes  spoken  of  as  the  con- 
summation. But  the  essential  meaning  of  consumma- 
tion is  "the  act  of  carrying  to  the  utmost  extent  or  degree; 
completion;  termination;  close;  perfection."  (Webster.) 
And  its  particular  meaning,  when  used  in  connection 
with  other  language,  must  be  gathered  from  the  context 
Now  section  57  almost  immeuiately  follows  section  55; 
and  both  sections  are  about  the  same  subject  And  as 
section  55  provides  what  must  follow  consent  in  order  to 
make  the  marriage  valid, — in  order  to  give  it  "com- 
pletion" and  "perfection," — ^no  reasonable  construction 
can  be  given  to  the  two  sections  together,  other  than  that 
"consummation"  in  the  latter  refers  to  the  "completion," 
the  "{)erfection"  provided  in  the  former;  that  is,  the 
"assumption  of  marital  rights,  duties,  or  obligations."  So 
that  the  meaning  of  these  words  last  quoted  is  the  solo 
question  in  this  case,  no  matter  from  what  direction  we 
approach  it 

Tt  is  impossible,  within  reasonable  limits,  to  notice  the 
various  points  made  by  counsel  in  the  able  and  learned 
arguments,   both  oral   and   written,   which   they   have   pre- 
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aented  to  the  court  For  instance,  it  is  argued  very 
forcibly  that  secret  marriages,  or  secret  attempts  at 
marriages,  are  against  the  policy  of  the  law;  and  that, 
therefore,  the  very  contract  relied  on  in  this  case  as  con- 
stituting the  marriage  is,  itself,  absolutely  void  because 
it  enjoins  secrecy.  Section  75  of  the  code  provides  that 
persons  married  without  solemnization  ''must  jointly 
make  a  declaration  of  marriage";  and  section  77  pro- 
vides that  ''declarations  of  marriage  must  be  acknowl- 
edged and  recorded  in  like  manner  as  grants  of  real  prop- 
erty.'' It  is  true  that  a  previous  section  of  the  same 
article  provides  that  "non-compliance  with  its  provisions 
does  not  invalidate  any  lawful  marriage'';  but,  consider- 
ing all  the  sections  together,  it  is  difficult  to  resist  the 
conclusion  that  the  policy  and  intent  of  the  code  with 
respect  to  unsolemnized  marriages  is,  that  they  must 
either  be  made  matters  of  record,  or  that  they  must 
be  accompanied  by  such  circumstances — such  acts  and 
conduct  of  the  parties — as  will  approximate  that  pub- 
licity of  which  a  record  notice  is  the  most  complete  evi- 
dence; and  that,  therefore,  a  contract  to  enter  upon  the 
marriage  relation  which  provides  for  secrecy  is  void. 
For  if  the  relation  between  these  parties  was  marriage, 
then  all  marriages  may  be  of  that  character;  and  society 
might  be  undermined  everywhere  with  such  secret  rela- 
tions without  there  being  one  recognized  wife  or  family 
home  in  aJI  the  land.  And  it  must  be  remembered  that 
the  legislature  adopted  the  code  with  the  knowledge  that 
this  court  in  Oraham  v.  Bennett,  2  Cal.  506,  speaking  of 
marriage,  used  this  language:  "If  it  takes  place  between 
parties  able  to  contract,  an  open  avowal  of  the  intention, 
and  an  assumption  of  the  relative  duties  which  it  im- 
poses on  each  other,  is  sufficient  to  render  it  valid  and 
binding."  But  while  we  are  strongly  of  the  impression 
that  the  contract  relied  on  in  this  case  is  void  on  accounc 
of  its  clause  of  secrecy,  we  are  not  called  upon  to  hold 
that  if,  notwithstanding  said   agreement  for  secrecy,  the 
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parties  had  assumed  the  marital  relation  in  the  wajj 
hereinbefore  indicated,  there  still  would  have  been  no 
marriage. 

My  conclusion  is,  that  the  facts  found  in  this  case  did 
not,  imder  the  law  of  this  state,  constitute  marriage;  and 
that  the  judgment  should  be  reversed,  with  directions  to  Lho 
superior  court  to  enter  judgment  for  defendant 

With  respect  to  the  appeal  from  the  orders  allowing 
alimony  and  counsel  fees,  as  in  my  opinion  there  was  no 
marriage,  of  course  in  my  judgment  those  orders  should 
be  reversed. 

Behearing  denied. 


[No.  120S5.     Id   Bank.—Januaiy  31,  1888.1 

CHAMPION  MINING  COMPANY,  Appbllant,.  v. 
CONSOLIDATED  WYOMING  GOLD  MINING 
COMPANY,    Kespondbnt. 

Mining  Claims — Union  of  Veins — Pbiob  Looatob  Entitled  to  below 
Junction — Evidence  op  Friob  Location. — ^The  action  was  between 
the  owners  of  two  adjoining  quartz  mining  claims,  the  respective 
veins  of  which  united  below  the  surface  of  the  ground,  and  involved 
the  determination  ot  the  question  as  to  who  was  entitled  to  the  vein 
below  the  point  ot  junction.  Under  section  2336  of  the  United  States 
Revised  Statutes,  wbere  veins  so  unite,  the  oldest  or  prior  location  is 
entitled  co  the  vein  oelow  the  point  ot  junction.  The  defendant 
claimed  under  a  patent  from  the  United  States,  dated  the  19tb  of 
September,  iS74,  ana  on  the  trial  introduced  in  evidence  the  prelim- 
inary papers  and  proceeding  in  the  United  States  land-office  upon 
which  the  patent  was  based,  for  the  purpose  of  showing  a  valid  loca- 
tion prior  to  the  date  of  the  patent.  The  court  found  that  no  valid 
location  of  the  plaintiff's  claim  was  made  until  1879.  Held,  that  the 
defendant's  location  must  be  considered  as  having  been  made  at  least 
from  the  date  of  its  patent,  and  that  the  introduction  of  evidence  to 
show  a  prior  location,  conceding  it  to  have  been  erroneous,  was  im- 
material. 

Id. — Injunction — ^Threatening  to  Work  Claim. — A  plaintiff,  claiming 
to  be  the  owner  of  a  mining  location,  is  not  entitled  to  an  injunction 
to  restrain  the  defendant  from  mining  upon  such  location,  if  the  de- 
fendant never  has  mined  thereon,  and  never  has  threatened  to  do  so. 

Id. — Adjoining  End  Lines — ^Divergence  op  End  Lines. — Where  the 
north  end  line  of  one  quartz  mining  claim  is  identical  with  the  south 
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end  line  of  an  adjoining  claim,  at  a  place  where  the  ledge  crosses 
from  the  ground  of  one  into  that  of  the  other,  and  such  end  lines  at 
another  place  diverge,  the  owners  of  the  claims  have  the  entire  own- 
ership of  the  ledge  included  within  their  extreme  end  lines,  with  the 
exclusive  right  to  follow  its  dips  and  angles  laterally;  and  may,  as 
against  a  subsequent  locator,  agree  between  themselves  as  to  the 
right  to  work  the  portion  of  the  ledge  included  within  the  piece  of 
ground  formed  by  the  divergence  of  their  end  lines. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Ne- 
vada County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court* 

Edward  Lynch,  for  Appellant. 

Oaylord  &  SearU,  and  Van  Clief  &  Oear,  for  Bespond- 
ent. 

McFabland,  J. — ^This  action  was  brought  to  recover 
damages  for  alleged  trespasses  by  defendant  upon  the 
mining  claims  of  plaintiff,  and  to  obtain  an  injunction 
against  similar  trespasses  in  the  future.  The  answer 
admits  that  defendant,  by  accident,  took  from  the  plaintiff's 
claims  gold-bearing  quartz  of  the  value  of  one  hundred 
and  twenty  dollars,  but  denies  the  other  material  aver- 
ments of  the  complaint.  The  court  below  (sitting  with- 
out a  jury)  found  in  favor  of  defendant;  gave  judgment 
for  plaintiff  for  said  one  hundred  and  twenty  dollars, 
but  for  no  more;  and  denied  the  prayer  for  an  injunc- 
tion. Plaintiff  appeals  from  the  judgment,  and  from  an 
order  denying  a  new  trial. 

The  transcript  is  very  lengthy, — containing  a  great 
many  exceptions,  about  a  dozen  maps,  and  several  hun- 
dred pages  of  oral  testimony  and  documentary  evidence. 
The  briefs  (filed  in  addition  to  the  oral  argument)  are 
exceedingly  elaborate  and  able,  and  very  ingenious. 
The  whole  record  presents  a  formidable  mass  somewhat 
discouraging  to  one  seeking  to  know  what  there  is  in  it. 
Upon    a    thorough    examination,    however,    many    of    the 
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apparent  difficulties  yanish,  and  the  case  is  lesolved  into 
a  few  main  propositions. 

Each  of  the  parties  is  a  mining  corporation,  and  each 
owns  a  body  of  quartz  mining  claims.  The  surface 
ground  of  each  party  joins  that  of  the  other.  In  the 
ground  of  plaintiff  there  is  a  quartz  ledge  called  the 
Phillip  ledge,  and  in  the  ground  of  defendant  there 
is  a  ledge  called  the  Wyoming.  After  the  respective 
rights  of  the  parties  to  these  ledges  had  vested,  it  be- 
came known,  for  the  first  time,  that  at  various  levels 
beneath  the  surface,  and  at  a  general  average  depth  of 
about  five  hundred  feet,  these  two  ledges  (the  Phillip  and 
Wyoming)  united,  and  from  thence  downward  formed 
only  one  ledge.  Defendant,  by  accident  or  mistake,  took 
one  hundred  and  twenty  dollars'  worth  of  quartz  out  of 
the  Phillip  ledge  at  a  point  above  its  junction  with  the 
Wyoming,  for  which  judgment  was  confessed;  but  the 
real  trespass  complained  of  was  that  the  defendant  took 
gold-bearing  quartz  out  of  the  united  ledge  below  the  junc- 
tion. And  so  the  main  question  in  the  case  is.  Who  owns 
the  united  ledge? 

The  rule  by  which  such  a  question  must  be  determined  is 
stated  in  section  2336,  Bevised  Statutes  of  the  United  States, 
and  is  as  follows: — 

"Where  two  or  more  veins  unite,  the  oldest  or  prior  loca- 
tion shall  take  the  vein  below  the  point  of  junction,  including 
all  the  space  of  intersection." 

Consequently,  the  main  question  depends  upon  the  un- 
derlying question.  Which  party  holds  under  the  older  loca- 
tion? And  the  most  important  exceptions  which  appear 
in  the  record  were  to  rulings  of  the  court  as  to  the 
admissibility  of  evidence  offered  upon  this  question  of  prior 
location. 

The  grantors  of  defendant  received  a  United  States 
patent  for  the  Wyoming  ledge  (or  at  least  for  the  ground 
in  which  the  apex  and  upper  part  of  the  ledge  are  situ- 
ated)   on  the  nineteenth   day   of   September,    X974    ThQ 
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|ilaititiff  has  not  a  patent  for  the  land  in  which  the  Phillip 
ledge  is  situated,  but  holds  a  possessory  title  thereto  under 
general  mining  customs,  and  the  laws  of  the  United  States 
and  of  this  state  upon  tiie  subject  (And  this  latter  kind  of 
title  is,  of  course,  as  good  for  the  purpose  of  a  suit  like  the 
present  one  as  a  patent) 

The  defendant,  for  the  purpose  of  showing  a  valid  lo- 
cation of  the  Wyoming  ledge  at  certain  periods  prior  to 
the  date  of  the  patent,  introduced,  against  the  objections 
anil  exceptions  of  plaintifP,  the  preliminary  papers  and 
proceedings  filed  and  had  in  the  United  States  land-office 
upon  wliicli  the  patent  was  based.  These  papers  and 
proceed  iugs,  if  properly  admitted,  showed  or  intended 
to  show:  1.  That  the  official  survey  of  the  Wyoming 
mine,  as  afterwards  incorporated  into  the  patent,  was 
made  December  10,  1872.  The  application  for  the  pat- 
ent, which  was  filed  March  8,  1873,  stated  that  the  mine 
was  located  in  1851  or  1852,  by  persons  then  unknown, 
and  that,  if  recorded,  the  record  was  destroyed  by  the  fire 
which  burned  the  court-house  in  Nevada  City  in  1856; 
and  also,  among  other  things,  that  the  applicants  were 
in  the  quiet  and  actual  possession  of,  and  that  there  had 
boon  no  opposing  or  adverse  claim  to  the  premises  ^*for 
two  years  last  past,"  that  being  the  statutory  period  of 
limitation  for  actions  relative  to  mining  claims.  The 
court  below  seemed  to  take  the  view  that  these  proceed- 
ings in  the  land  department  of  the  United  States  con- 
stituted an  authoritative  adjudication  of  the  truth  of  the 
statements  in  the  application  which  bound  the  plaintiiT. 
And  counsel  for  defendant  strenuously  argues  that,  &» 
the  law  of  Congress  provides  that  actual  possession,  with 
out  any  adverse  claim,  during  the  period  of  statutory  limi- 
tation, gives  a  right  to  a  patent;  and  as  the  application 
in  question  put  the  right  to  a  patent  on  that  ground, — 
therefore  it  should  be  held  to  have  been  conclusively 
adjudicated  that  the  Wyoming  claim  wgs  located  at  least 
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two  years  before  the  date  of  the  application,  which  would 
be  March  8,  1871. 

If  the  determination  of  this  appeal  necessarily  in- 
volved the  correctness  of  the  ruling  of  the  court  below 
on  this  point,  a  very  grave  question  would  be  presented. 
Where  an  application  for  a  patent  to  mining  land  has 
been  filed  in  the  United  States  land-office,  and  notice 
thereof  given  as  required  by  statute,  and  no  adverse 
claim  has  been  filed,  and  the  proceedings  have  regularly 
culminated  in  a  patent,  it  may  be  said  generally  that  the 
proceedings  are  conclusive  against  a  third  person  as  to 
those  things  with  respect  to  which  he  might  have  filed 
an  adverse  claim.  But  with  respect  to  the  united  ledge 
which  was  afterwards  discovered  to  be  a  union  of  the 
Wyoming  and  the  Phillip,  there  was  nothing  in  the  ap- 
plication for  a  patent  to  the  Wyoming  claim  which  called 
for  any  contest  by  the  owners  of  the  Phillip.  The  ap- 
plication for  the  Wyoming  claim,  if  granted,  would  result 
in  a  patent  for  only  the  surface  ground  claimed,  and  the 
ledges  whose  apexes  were  within  it.  If  it  should  turn 
out  that  a  ledge  within  that  ground  united  with  another 
ledge,  the  property  of  an  adjoining  owner,  the  ownership 
of  the  united  ledge  would  have  to  be  determined  upon 
the  principle  of  priority  of  location.  Moreover,  at  the 
time  of  the  Wyoming  application  and  patent,  the  union 
of  the  two  ledges  at  a  great  depth  in  the  earth  was  en- 
tirely unknown,  and  not  even  suspected.  The  owners  of 
the  Phillip  ledge,  therefore,  with  respect  to  the  present 
claim  to  the  united  ledge,  would  and  could  not  have  had 
any  standing  in  the  land  department  as  adverse  claim- 
ants to  the  Wyoming  application.  It  is,  therefore, 
somewhat  difficult  to  see  how  the  question  of  priority 
of  location  between  the  Phillip  and  Wyoming  ledges 
could  be  adjudicated  in  a  proceeding  in  which  the  loca- 
tion of  the  Phillip  ledge  was  not  involved  at  all;  or  how 
ex  parte  proof,  offered  in  the  Wyoming  application  for 
the    satisfaction    of    the    United    States    government,    is 
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admissible  in  the  case  at  bar^  where  the  contest  is  about 
something  not  appearing  on  the  face  of  that  application, 
or  involved  in  that  proceeding.  If,  therefore,  the  deter- 
mination of  this  appeal  necessarily  depended  upon  the 
correctness  of  the  ruling  of  the  court  below,  admitting 
the  proceedings  in  the  land-oiBce  in  evidence,  we  would 
be  strongly  inclined  to  hold  such  ruling  to  have  been 
erroneous.  In  the  view  which  we  take  of  the  case,  how- 
ever, it  is  not  necessary  to  pass  conclusively  upon  that 
question. 

The  court  below  found  that  there  was  no  valid  loca- 
tion of  the  Phillip  ledge  until  1879, — about  five  years 
after  the  issuance  of  the  Wyoming  patent  The  finding 
is  '^that  no  boundaries  of  said  location  [the  Phillip]  were 
ever  marked  upon  the  ground  so  that  the  same  could  be 
readily  traced  prior  to  March  25,  1879.*'  This  is  a  finding 
of  fact;  and  unless  it  can  be  successfully  attacked  as  not 
being  supported  by  the  evidence,  then  it  is  immaterial 
whether  the  admission  of  evidence  to  show  a  location 
of  the  Wyoming  claim  at  a  date  prior  to  the  patent 
was  erroneous  or  not  For  of  course  the  title  of  defend- 
ant would  be  good,  at  least  from  the  date  of  the  patent; 
and  if  at  that  time  there  was  no  location  of  the  Phillip 
claim,  then  the  Wyoming  must  be  held  to  have  been  the 
prior  location.  And  as  to  the  sufficiency  of  the  evidence 
to  support  the  finding  on  this  point,  we  need  only  say  that 
we  could  not  disturb  that  finding  even  though  we  were  to 
go  far  beyond  the  limits  of  the  rule  so  often  laid  down 
by  this  court  for  the  review  here,  of  questions  of  fact. 
There  was  clear  proof  of  a  location  of  the  Phillip  claim 
on  the  25th  of  March,  1879;  and  the  court  found  that 
there  was  a  location  on  that  day,  but  that  there  was 
none  prior  to  that  time.  Now,  to  upset  this  finding,  it  must 
be  affirmatively  shown  that  under  the  evidence  it  was  the 
clear  duty  of  the  court,  forced  upon  it  by  evidence  with- 
out material  conflict,  to  find  a  location  of  the  Phillip  claim 
prior  to  1879, — and  indeed,  prior  to  1874,  the  date  of  the 
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Wyoming  patent.  But  such  a  proposition  is  clearly  not 
maintainable.  We  of  course  will  not  recite  the  evidence  here; 
and  it  is  sufficient  to  say  that  if  the  court  had  found  the 
other  way  it  would  have  done  so  upon  an  exceedingly  slender 
basis. 

The  record  shows  many  exceptions  to  rulings  of  the 
court  admitting  or  rejecting  offered  evidence;  but  they 
mostly  relate  to  evidence  offered  to  prove  or  disprove 
a  location  of  the  Wyoming  at  dates  prior  to  the  pat- 
ent. But^  as  we  have  stated,  these  rulings,  whether 
right  or  wrong,  were  immaterial.  With  respect  to  the 
rulings  of  the  court  upon  offers  of  evidence  to  prove  or 
disprove  the  true  dates  of  the  locations  of  the  Phillip 
ledge,  and  of  the  other  claims  of  appellant,  we  see  no  ma- 
terial error.  (What  has  been  said  of  the  Phillip  ledge 
applies  equally  to  the  small  location  claimed  by  appellant, 
called  the  Muller,  and  also  called  the  Ural  Extension.  It 
is  in  the  same  category  with  the  Phillip,  except  that  the 
court  also  finds  that  it  was  never  marked  on  the  ground 
so  that  the  boundaries  could  be  readily  traced,  and  that  no 
gold-bearing  ledge  having  its  apex  within  the  claim  was 
ever  discovered.)  And  as  the  alleged  trespasses  were  com- 
mitted upon  the  united  ledge  claimed  by  appellant  by  virtue 
of  its  ovmership  of  the  Phillip  ledge,  the  above  views  are 
determinative  of  the  main  controversy  in  the  case  against  the 
appellant 

2.  There  are  two  other  propositions  presented  by  ap- 
pellant. The  respondent  has  a  patented  mine  called  the 
Ural;  and  the  appellant  claims  a  ledge  in  its  adjoining 
ground,  called  the  New  Years  and  New  Years  Extension. 
And  appellant  contends  that  near  the  southerly  end  of 
respondent's  ground  the  XJral  ledge  passes  through  the 
side  line  of  the  TJral  patented  ground  into  the  New  Years 
ground, — ^thus  making  said  side  line,  in  law,  an  end  line. 
But  the  court  finds  that  said  line  is  not  an  end  line  of  tho 
Ural  ledge  of  respondent,  and  that  there  is  no  sufficient 
evidence  to  show  where  said  ledge  crosses  the  lines  of  tho 
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Ural  patent.  It  finds,  also,  that  the  location  of  the  Ural 
mine  was  prior  to  that  of  the  New  Years  claim  of  ap- 
pellant. Moreover,  it  finds  that  respondent  has  not 
mined,  and  does  not  threaten  to  mine,  an;  ground! 
claimed  by  appellant,  except  the  united  ledge  formed  by 
the  junction  of  the  Phillip  and  the  Wyoming,  as  above 
stated.  And  these  findings  are  sustained  by  evidence. 
There   is,  therefore,  no  basis  here  for  an  injunction  or 


S.  At  the  northern  end  of  the  Wyoming  patentetl 
ground  there  is  another  patented  claim  called  the 
Schmidt  claim,  owned  by  the  Nevada  City  Mining  Com- 
pany. And  appellant  contend?  that  the  north  line  of  the 
one  was  not  identical  with  the  south  line  of  the  other; 
that  is,  that  between  the  north  line  of  the  Wyoming,  as 
patented,  and  the  south  line  of  the  Schmidt,  as  patented, 
there  was  a  small  piece  of  ground  not  included  within 
the  lines  of  either  patent;  and  that  therefore,  the  re- 
spondent would  not  be  entitled,  as  against  the  owners 
of  the  Phillip,  to  follow  the  Wyoming  ledge  under  this 
piece  of  land,  or  to  the  united  ledge  if  found  there.  But 
the  court  found,  upon  sufficient  evidence,  that  the  Wyo- 
ming and  Schmidt  locations  were  both  long  prior  to  that 
of  the  Phillip;  that  they  always  adjoined  each  other  on 
the  north  and  south;  that  the  southwest  line  of  the 
Schmidt  patent  was  for  a  long  distance  identical  with 
the  north  line  of  the  Wyoming  patent;  and  that  where 
these  two  lines  were  thus  identical,  the  Wyoming  ledge 
crosses  over  the  Wyoming  patented  ground  into  the 
Schmidt  patented  ground,  leaving  no  intermediate 
ground  between  the  two  claims.  This  undoubtedly  gave 
to  the  owners  of  the  Wyoming  and  Schmidt  claims  the 
entire  ownership  of  the  ledge  from  the  northerly  end  of 
the  one  to  the  southerly  end  of  the  other,  with  the  exclu- 
sive right  to  follow  its  dips  and  angles  laterally.  It  ap- 
pears that  at  a  point  a  considerable  distance  easterly  of 
the   point   where   the   ledge   crosses   the   line   common    to 
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the  Wyoming  and  the  Schmidt  as  aforesaid,  the  northerly 
patented  line  of  the  Wyoming,  and  the  southerly  patented 
line  of  the  Schmidt,  diverge,  leaving  a  small  triangular  piece 
of  groimd  between;  and  the  two  companies  by  agreement 
divided  this  piece  of  land — or  rather,  the  right  to  work 
the  ledge  under  it — between  them.  This  they  had  the  right 
to  do,  as  against  any  third  party  subsequent  in  loca- 
tion. 

From  a  thorough  examination  of  the  whole  case,  we  find 
no  reason  to  disturb  the  judgment  of  the  court  below. 

Judgment  and  order  affirmed. 

PaTERSON,  J.,   SUARPSTEIN,  J.,   THOBNTOlf,  J.,   TbHPLB, 

J.,  and  MoKiNSTEY,  J.,  concurred. 

Seaels,  C.  J.,  having  been  of  counsel  in  the  court  below, 
did  not  participate  in  the  decision. 


IMo.  12112.    Department  Two.— February  2,  1888.] 
H.  C.  BELL  KT  AL.,  Appellants,  v.  JOEL  BEAN,  R»- 

8PONDBNT. 

Promissory  Note — Want  of  Consideration — Bona  Fids  PisDon.-^ 
A  bona  fide  pledgee  of  a  promissory  note  which  was  executed  with- 
out consideration  cannot  hold  the  maker  liable  thereon  to  any 
greater  extent  than  the  amount  oi  the  debt  for  which  it  was  pledged. 

Id.— NoTK  Given  in  Settlement  of  Claim  for  Damages.— A  promis- 
sory note  given  by  the  maker  in  settlement  ot  a  claim  for  damages 
for  which  he  wa^  not  liable,  and  for  which  tbe  payee  of  the  note 
admitted  he  was  not  liable,  but  which  he  was  induced  to  execute  by 
reason  oi  threats  that  if  he  did  not  he  would  be  sued  on  the  claim, 
and  thereby  be  put  to  a  corresponding  expense^  is  without  consider- 
ation. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sierra 
County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 
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Hundley  &  Qale,  for  Appellants. 

The  note  in  question,  having  been  given  in  settlement 
of  a  disputed  daini;  with  a  view  to  a  compromise  thereof, 
is  founded  upon  a  sufficient  consideration,  and  in  an 
action  thereon  the  court  will  not  inquire  whether  or 
not  the  maker  of  the  note  was  in  fact  liable  on  the  claim. 
{Russell  V.  Cook,  3  Hill,  604;  Adams  v.  Wilson,  12  Met 
138 ;  45  Am.  Dec.  240;  Fisher  v.  May,  2  Bibb,  448;  6  Am. 
Dec.  626;  Mills  v.  Lee,  6  T.  B.  Mon.  91;  17  Am.  Dec. 
118,  and  cases  there  cited;  Barlow  v.  Ocean  Ins.  Co.,  4 
Met.  270;  Pierce  t\  New  Orleans  B.  Co.,  9  La.  397;  29 
Am.  Dec.  448;  Union  Bank  of  Georgetown  v.  Oeary, 
5  Pet.  99 ;  Stoddard  v.  Mix,  14  Conn.  12 ;  Keefe  v.  Vogle, 
36  Iowa,  87;  Hodges  v.  Saunders,  17  Pick.  470;  Farmers* 
Bank  v.  Blair,  44  Barb.  641;  Pitkin  v.  Noyes,  48  N.  H. 
294.) 

P.  Van  Clief,  for  Respondent 

The  note,  being  given  in  settlement  of  a  claim  which 
was  utterly  without  foundation,  is  without  consideration. 
(Wharton  on  Contracts,  sec.  533;  1  Parsons  on  Contracts, 
439;  Bishop  on  Contracts,  sec.  488;  Everingham  v.  Meiy- 
han,  55  Wis.  354;  Wilson  v.  Bozeman,  48  Ala.  71.) 

FooTB,  C. — This  is  an  action  brought  by  the  plaintiffs 
as  the  assignees  of  a  certain  promissory  note  made  and 
executed  by  the  defendant  for  the  sum  of  two  thousand 
fire  hundred  dollars,  payable  to  his  brother.  Philander 
0.  Bean,  or  bearer.  The  cause  was  tried  by  the  court 
without  a  jury,  and  judgment  rendered  for  the  plaintiffs 
in  the  sum  of  $200.14,  with  interest.  From  that,  and  an 
order  refusing  the  plaintiffs  a  new  trial,  this  appeal  is 
taken. 

The  findings  show  that  the  defendant  was  the  superin- 
tendent and  agent  of  a  certain  mining  corporation  engaged 
in  the  prosecution  of  its  business  in  the  county  of  Sierra, 
in  this  state;  that  Philander  C.  Bean  was  an  employee  of 
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that  corporation,  acting  under  the  orders  of  the  defendant 
as  superintendent  aforesaid. 

That  the  defendant  had  no  sort  of  authority  or  right  from 
that  corporation  to  make  any  promissory  note  which  would 
bind  it  in  any  way,  nor  any  authority  whatever  to  settle  or 
compromise  any  claim  or  demand  for  damages,  which  any 
of  the  employees  or  laborers  for  that  corporation  may  have 
sustained  by  any  negligence  or  other  wrongful  act  of  it  or  its 
agents. 

That  before  the  twenty-second  day  of  February,  1883, 
tlie  defendant  as  such  agent  of  the  corporation  had  em- 
ployed his  brother  Philander  0.  Bean,  Lewis  Nevins, 
David  Lewis,  and  others  to  work  in  the  capacity  of 
miners  of  the  same  class  and  about  the  same  business, 
and  that  in  their  employment  the  defendant  exercised 
ordinary  care  in  their  selection  as  men  competent  for 
the  duties  falling  to  them  in  said  business  and  employ- 
ment. 

That  on  the  twenty-second  day  of  February,  1883,  the 
miue  belonging  to  the  corporation  was  being  worked  by 
the  hydraulic  process,  and  the  water  and  debris  which 
was  thereby  discharged  passed  through  an  underground 
l)cd-rock  tunnel;  that  the  tunnel  became  clogged  and 
obstructed,  as  it  had  often  before  been,  so  that  it  would 
not  discharge  the  water  and  debris,  whereupon  Phil- 
ander 0.  Bean,  Lewis  Nevins,  and  two  Chinamen  were 
r^cut  to  clear  the  tunnel  of  its  obstructions  in  the  ordi- 
nary and  proper  way,  and  in  the  same  mode  in  which 
such  clearance  had  been  frequently  before  that  time 
effected,  in  which  operation  there  was  no  danger  exist- 
ing to  the  workmen  if  they  exercised  proper  care,  and 
the  supply  of  water  let  into  the  tunnel  was  properly 
regulated  by  the  men  at  work  therein;  that  for  thj 
purpose  of  regulating  the  water  as  directed  by  those 
thus  working,  the  defendant  and  one  David  Thomas 
remained  on  the  outside  of  the  tunnel.  The  upper  end 
of   the    tunnel   connected    with    a    vertical    shaft   through 
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which  the  water  and  debris  entered  the  tunnel.  If  the 
water  should  rise  in  the  shaft  to  any  considerable  ex- 
tenty  there  was  more  or  less  danger  that  the  pressure 
caused  thereby  would  break  the  obstruction  in  the  tun- 
nel, and  permit  the  water  so  to  rush  out  through  the 
tunnel  as  to  cause  injury  to  the  workmen  engaged 
therein.  The  men  in  the  timnel  having  been  for  some  time 
at  work,  the  defendant  sent  David  Lewis  to  them  to  see  how 
they  were  progressing  in  their  undertakings  and  if  they 
were  in  want  of  anything.  On  arriving  at  the  tunnel  Davis 
was  told  by  Kevins  and  Philander  C.  Bean  to  go  out  and 
tell  the  defendant  to  put  on  a  large  head  of  water^  as  it  was 
their  opinion  that  the  tunnel  was  then  in  a  condition  to 
receive  it  The  defendant  went  to  comply  with  this  request, 
leaving  Lewis  and  a  boy  on  the  watch,  so  that  if  the 
water  should  rise  too  rapidly  in  the  shaft  they  could 
turn  it  off. 

After  his  departure,  Lewis  disobeyed  instructions,  and 
without  the  authority  or  knowledge  of  the  defendant,  or 
any  one  acting  for  the  corporation,  left  his  station,  leaving 
the  boy  to  watch  the  shaft  The  boy,  finding  the  water 
rising  too  fast,  tried  to  notify  Lewis  in  time  so  that  danger 
to  the  workmen  might  be  averted,  but  before  this  could  be 
accomplished,  the  obstructions  in  the  tunnel  were  broken, 
the  water  rushed  through  and  severely  injured  Philander  0. 
Bean. 

This  was  before  any  water  turned  on  by  the  defendant, 
as  requested  by  Philander  C.  Bean,  ever  reached  the  shaft 
It  is  also  found  that  neither  the  defendant,  nor  the  corpora- 
tion for  which  he  acted,  was  guilty  of  any  negligence  or 
want  of  care  tending  or  contributing  in  any  degree  to  the 
injury  of  Philander  0.  Bean. 

It  appears  that  after  this  one  Proseus  and  Philander  0. 
Bean  met  at  the  defendant's  house,  Proseus  professing  to 
act  as  the  attorney  for  P.  0.  Bean,  for  the  purpose  of  con- 
ferring about  the  injury  which  the  latter  had  suffered,  the 
result  of  which  was,  they  induced  the  defendant  to  execute 
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a  promissory  note  for  two  thousand  five  hundred  dollars, 
contemporaneously  with  a  written  agreement  limiting  the 
defendant's  responsibility  thereon  to  a  sum  much  less  thau 
the  note  called  for. 

It  seems  that  at  that  interview  no  one  pretended  to  assert 
that  the  defendant  was  in  any  way  responsible  for  P.  0. 
Bean  having  been  injured,  or  that  the  defendant  or  the  cor- 
poration were  under  any  obligation  to  pay  P.  0.  Bean  any 
money  whatever. 

But  it  seems  Proesus  threatened  that  if  the  defendant 
did  not  settle  the  matter  as  proposed,  he  would  sue  him, 
and  put  him  to  as  much  cost  as  would  suffice  to  pay  what 
he  would  have  to  pay  by  reason  of  giving  the  promissory 
note  and  agreement  The  defendant,  being  ir^uenced  by 
the  threat,  and  having  a  sympathy  for  his  brother's  misfor- 
tune, and  hoping  that  his  making  the  note  might  induce 
the  company  he  represented  to  pay  P.  C.  Bean  some  money 
by  way  of  compensation  for  his  injury,  executed  the  note 
and  agreement  when  there  was  no  real  claim  for  damages  ex- 
isting in  favor  of  P.  C.  Bean,  either  as  against  the  defendant 
or  the  corporation. 

There  was  in  fact  no  consideration  whatever  to  support 
the  note  and  agreement  The  defendant  not  paying  the 
first  obligation,  Proseus  requested  him  to  renew  it  by  making 
the  note  sued  upon.  But  no  consideration  whatever  existed 
to  support  the  second  note,  which  Proseus  afterwards  gave 
in  pledge,  but  did  not  actually  assign  to  the  plaintiffs,  as 
security  to  them  for  a  debt  of  $200.14,  which  Proesus  owed 
the  plaintiffs,  which  was  unpaid  at  the  time  this  action  was 
brought 

Upon  these  findings,  which  are  fully  supported  by  the 
evidence,  the  court  gave  judgment  for  the  plaintiffs  as  inno- 
cent pledgees  of  the  note  for  the  amount  of  Proseus's  indebt- 
edness to  them,  with  interest 

We  do  not  perceive  how  that  tribunal  could  have  ren- 
dered any  other  judgment  than  it  did.  The  letter  of 
Burgess,    introduced    in    evidence,    against    the    plaintiffs^ 
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itbjection,  was  simply  for  the  purpose  of  showing  that 
ibe  corporation  had  refused  to  pay  P.  C.  Bean  any  dam- 
ages, and  this  was  material  under  the  agreement  made 
contemporaneously  with  the  first  note,  which  limited  the 
defendant's  liability  very  largely  in  the  event  that  the 
corporation  could  not  be  persuaded  to  pay  anything^  and 
it  was  material  as  going  to  show  what  sort  of  a  claim^ 
whether  bona  fide  or  pretended^  was  the  consideration  of 
the  note.  In  no  event  can  we  perceive  how  its  admission 
worked  any  injury  to  the  plaintiffs.  The  claim  made  against 
the  defendant  and  the  corporation  was  baseless^  and  did 
not  furnish  any  consideration  sufficient  to  support  the 
contract  sued  on,  except  as  to  the  innocent  pledgees  for 
value. 

They  are  fully  reimbursed  for  all  they  can  claim  by  virtue 
of  the  security  they  held,  and  neither  Proseus  nor  P.  C. 
Bean  have  ever  had  any  claim,  legal  or  equitable,  against 
the  defendant  growing  out  of  the  transaction. 

The  judgment  and  order  should  be  affirmed 

Bblcheb,  0.  G.f  and  ELiynb^  0.,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 


[Na  12370.    Department  One. — February  4,  1888.] 
J.  F.  SEARS  ET  AL.,  Respondents,  v.  R.  J.  STARBIRD, 

Appellant. 

OoHTEiiFr — Bbiex'S. — ^Abuse  of  the  judge  of  the  trial  court  in  a  brief 
filed  in  the  appellate  court  will  be  treated  as  contempt  of  the  latter 
court. 

Appeal  from  a  judgment  of  the  Superior  Oourt  of 
Tuolumne  County,  and  from  an  order  refusing  a  new 
trial 

The  facts  are  stated  in  the  opinion. 
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F.  D.  &  G.  W.  Nicol,  for  Appellant. 

F.  W.  Street,  for  Respondents. 

Hatne,  0. — The  brief  of  the  counsel  for  appellant  con- 
tains the  following: — 

"The  court,  out  of  the  fullness  of  his  love  for  a  cause, 
the  parties  to  it,  or  their  counsel,  or  from  an  over-zealoua 
desire  to  adjudicate  'all  matters,  points,  arguments,  and 
things,*  could  not,  with  any  degree  of  propriety  under 
the  law,  patch  and  doctor  up  the  case  of  the  plaintiffs, 
which  perhaps  the  carelessness  of  their  counsel  had  left 
in  such  a  condition  as  to  entitle  them  to  no  relief  v^  hat- 
ever.*' 

Here  is  a  distinct  intimation  that  the  judge  of  the 
court  below  did  not  act  from  proper  motives,  but  from  a 
love  of  the  parties  or  their  counsel.  We  see  nothing  in 
the  record  which  suggests  that  such  was  the  case.  On 
the  contrary,  the  action  complained  of  seems  to  as  to 
have  been  entirely  proper.  (See  Sill  v.  Reese,  47  Cal. 
340.)  The  brief,  therefore,  contains  a  groundless  charge 
against  the  purity  of  motive  of  the  judge  of  the  court 
below.  This  we  regard  as  a  grave  breach  of  professional 
propriety.  Every  person  on  his  admission  to  the  bar 
takes  an  oath  to  "faithfully  discharge  the  duties  of  an 
attorney  and  counselor."  (Code  Civ.  Proc,  sec  278.) 
And  among  such  duties,  as  defined  by  statute,  is  "to 
maintain  the  respect  due  to  the  courts  of  justice  and 
judicial  officers."  (Code  Civ.  Proc.,  sec.  282.)  Surely 
such  a  course  as  was  taken  in  this  case  is  not  a  compli- 
ance with  that  duty.  In  Friedlander  v.  Sumner  0.  £ 
8.  M.  Co.,  61  Cal.  117,  the  court  said:  "If  unfortunately 
counsel  in  any  case  shall  ever  so  far  forget  himself  as 
willfully  to  employ  language  manifestly  disrespectful  to 
the  judge  of  the  superior  court, — a  thing  not  to  be 
anticipated, — ^we  shall  deem  it  our  duty  to  treat  such 
conduct  as  a  contempt  of  this  court,  and  to  proceed  ac- 
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cordinglj" ;  and  the  briefs  in  the  case  were  ordered  to  be 
stricken  from  the  files. 

We  therefore  advise  that  the  submission  of  this  case  be 
set  aside,  and  that  the  brief  of  counsel  for  the  appellant  be 
stricken  from  the  files,  and  that  if  a  proper  brief  on  behalf 
of  appellant  be  not  filed  within  thirty  days  from  the  entry 
of  the  order,  the  appeal  stands  dismissed* 

Bei^gheb^  0.  C,  and  Foots,  0.,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  ordered  the  submission  of  the  cause  is  set  aside, 
and  brief  of  counsel  for  appellant  stricken  from  the  files 
of  this  court;  and  if  within  thirty  days  from  the  filing  of 
this  order  a  proper  brief  on  the  part  of  appellant  be  not  filed 
herein^  the  appeal  will  be  dismissed. 


[No.  121S6.    Department  One.— February  4,  1888.] 
P.  EATON,  Appkixant,  v.  JOHN  ROOOA  bt  iju,  Ba- 

8P0NDBNT8. 

PLCAomG — ^Action  fob  .Vobk  and  JLabob — Pbinoipal  and  Aamirr. — 
MiNKB's  Lnar. — ^The  action  was  brought  to  reooyer  for  woric  and 
labor  performed  by  the  plaintiff  as  a  miner  upon  a  mine  alleged  to 
belong  to  the  defendant  Rocca,  and  for  the  value  of  the  board  of 
certain  laborers,  and  to  enforce  a  miner's  lien  upon  the  mine  as  the 
property  of  Hocca.  The  complaint  alleged  that  the  defendant  Rich- 
eri  had  some  interest  in  the  mine,  and  that  the  debt  had  been  con- 
tracted with  him  as  the  superintendent  of  the  mine,  acting  as  the 
authorized  agent  of  itocca.  The  evidence  showed,  and  the  court 
found,  that  the  mine  belonged  ezclusivelj  to  Rocca;  that  Ricberi 
had  no  interest  therein;  and  that  the  indebtedness  was  contracted 
by  Richer!  individually,  and  not  as  the  agent  of  Rocca.  Held,  that 
under  the  pleadings  the  plaintiff  was  not  entitled  to  a  persona] 
judgment  against  Ricberi,  or  to  enforce  the  lien  against  the  mine 
as  his  property. 

In.— FLAnmFr  oannot  Disputb  Aliajations  ot  Oomplaiitt. — ^A  plain- 
tiff cannot  be  heard  on  appeal  for  the  first  time  to  urge  the  ren- 
dition of  a  judgment  in  his  favor,  in  direct  contradiction  of  the 
allegations  of  the  complaint. 

MORTOAGB — ^ASSIOmCENT — FOREGLOSUBE — SHEBIFT'S      DBED — LEGAL      1^- 

TUE. — Where  a  mortgagee  assigns  his  mortgage  in  satisfaction  of  a 
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debt  due  from  himself  to  his  assignee,  and  the  latter  purchases  the 
mortgaged  property  at  the  foreclosure  sale  and  receives  a  sheriff's 
deed  therefor,  the  legal  title  so  acquired  is  not  affected  by  the  fact 
that  the  purchaser  verbally  agreed  with  his  assignor  that  if  he  sold 
the  property  he  would  pay  him  any  balance  of  the  purchase  price 
there  might  be  after  deducting  the  amount  of  the  indebtedness  pre- 
viously due  to  him. 

Appbai.  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County^  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion* 

F.  P.  Otis,  and  F.  D.  Nicol,  for  Appellant 

Frank  W.  Street,  for  Kespondents. 

FooTE,  C. — The  plaintiff,  Eaton,  instituted  this  action 
against  John  Rocca  and  J.  B.  Richeri,  for  the  purpose  of 
obtaining  a  judgment  against  Rooea  for  money  alleged 
to  be  due  the  plaintiff  for  work  and  labor  performed  by 
him  as  a  miner  in  and  about  a  mine  alleged  to  be  the 
property  of  Rocca,  and  for  the  value  of  the  board  of 
certain  laborers,  etc.  The  complaint  further  sought  to 
enforce  the  lien  of  Eaton  as  a  miner  upon  the  mine 
mentioned  therein  as  the  property  of  Rocca.  It  was 
also  alleged  in  that  pleading  that  Richeri  claimed  ^'some 
interest'^  in  the  mine,  and  that  the  debt  due  to  the  plaintiff 
had  been  contracted  with  Richeri  as  the  superintend- 
ent of  the  mine,  acting  as  the  duly  empowered  agent 
of  Rocca. 

According  to  the  evidence  the  plaintiff  had  been  em- 
ployed by  Richeri,  in  his  individual  capacity,  to  work  as 
a  miner,  and  to  board  certain  laborers,  etc.  With  this 
contract  and  the  work  done  under  it,  Rocca  had  nothing 
whatever  to  do,  and  was  in  no  way  privy  thereto.  It 
was  a  matter  exclusively  between  Richeri  and  the  plain- 
tiff. The  only  interest  which  Richeri  had  in  Rocca'n 
mine  was  that  Rocca  had  agreed  that  if  the  mine  should 
oe  sold,  that  he,  Richeri,  should  have  from  the  proceeds 
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thereof  any  balance  that  was  left  after  Rocca  had  real- 
ized from  the  sale  of  his  own  property  what  he  should 
be  out  of  pocket  by  reason  of  his  former  advancements 
to  Richeri,  by  the  transfer  of  certain  mortgages  upon 
the  mine^  which  last  was  bought  by  Eocca  at  a  foreclos- 
ure sale  had  under  and  by  virtue  of  those  mortgages. 

The  hope  that  something  valuable  might  be  developed 
in  the  mine  by  working  it  to  some  extent,  seems  to  have 
animated  Eicheri  to  employ  the  plaintiff  to  work  it  on 
certain  conditions;  and  it  seems  to  have  been  Eicheri's 
expectation  that  in  some  way  the  mine  might  be  advan- 
tageously sold,  Eocca  be  reimbursed  for  all  that  the 
mine  had  cost  him,  and  he,  Eicheri,  and  the  plaintiff 
get  something  out  of  it  But  with  all  this  the  defend- 
ant Eocca  had  nothing  to  do,  never  having  known  of 
it,  and  never  having  empowered  Eicheri  to  act  as  his 
superintendent  or  agent,  or  held  him  out  as  such. 

The  evidence,  is  conflicting,  and  the  findings  should 
not  be  disturbed. 

According  to  them  the  allegation  in  the  complaint 
that  Eocca  is  the  owner  of  the  mine  was  fully  proved. 
But  the  all^ations  that  the  plaintiff  was  employed  by 
Bicheri  as  Eocca's  duly  authorized  agent  and  the  super- 
intendent of  his  mine  are  not  proved;  but  the  contrary 
is  shown,  and  it  is  found  that  the  plaintiff  made  his 
contract  with  Eicheri,  not  acting  as  agent  or  superin- 
tendent aforesaid,  but  in  his  own  behalf  solely,  he, 
Bicheri,  having  no  real  interest  in  the  mine  upon  which 
it  is  sought  to  enforce  a  miner's  lien. 

The  plaintiff  contends,  in  one  part  of  his  brief,  that 
according  to  the  evidence  Eicheri  was  the  true  owner  of 
the  mine,  and  not  Eocca;  that  Eocca  was  only  a  mort- 
gagee of  the  mine  in  controversy;  and  that  as  the  facts 
show  the  contract  to  have  been  made  with  Eicheri  by 
Eaton,  the  work  done  in  and  about  the  mine  and  the 
laborers  boarded,  and  the  other  things  done  by  the 
plaintiff  at  the  special  instance  and  request  of  Eicheri^ 
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that  the  court  should  have  so  found  and  given  judgment 
against  Eicheri  that  he  pay  the  debt  alleged  to  be  duo 
the  plaintiff,  and  that  Eaton's  miner's  lien  therefor  be 
enforced  as  against  the  mine  described  in  the  com- 
plaint    But  this  contention  cannot  be  sustained. 

The  plaintiff  cannot  be  heard  in  this  court  for  the 
first  time  to  urge  the  rendition  of  a  judgment  in  bis 
favor  in  direct  contradiction  to  the  allegations  of  his 
complaint  filed  in  the  trial  court.  There  he  informed  the 
defendants  b;  the  allegations  in  his  complaint  that  he 
would  prove  that  Rocca  was  the  owner  of  the  mine^  and 
Richeri  his  agent  and  superintendent;  that  the  debt 
due  him,  the  plaintiff,  was  from  Rocca,  as  the  owner  of 
the  mine,  and  that  he  claimed  the  right  to  enforce  a 
miner's  lien  against  Rocca's  mine.  The  only  allegation 
made  as  to  Richeri,  attempting  to  make  him  responsible 
as  a  party  defendant,  is  that  he  claims  some  interest  in 
the  mine;  but  it  is  nowhere  alleged  that  he  contracted 
the  debt  upon  his  own  account 

The  court  has  found  upon  su£Scient  proof  that  Rocca 
was  the  owner  of  the  mine,  that  Richeri  was  not  bis 
agent  or  superintendent,  and  that  Rocca  was  in  no  way 
responsible  to  the  plaintiff. 

The  evidence  tiiat  Rocca  was  the  owner  of  the  mine 
was  introduced  to  some  extent  by  the  plaintiff,  and  the 
defendants  were  informed  by  the  plaintiff's  pleading 
that    Rocca   was  such   owner. 

The  debt  was  claimed  to  be  due  from  Rocca,  and  not 
Richeri.  Now,  as  it  is  alleged  and  proved  that  Rocca 
A*as  the  owner  of  the  mine,  and  as  it  is  not  alleged  in 
the  complaint  that  Richeri  either  contracted  for  himself 
or  owed  the  debt,  it  is  difficult  to  perceive  upon  what 
reasonable  ground  the  plaintiff  can  claim  a  judgment 
against  Richeri. 

The  evidence  shows  that  Rocca  was  the  owner  of  the 
mine,  and  not  a  mortgagee.  He  had  taken,  in  satisfac- 
tion for  a  debt  due  him  from  Richeri,  an  assignment  of 
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two  mortgages  on  the  mine  in  controversy.  He  bought 
the  mine  at  a  foreclosure  sale,  and  had  a  sheriff's  deed 
for  it.  There  being  no  debt  due  him  from  Richeri,  he 
had  the  absolute  title  to  the  mine.  The  fact  that  he 
verbally  agreed  with  Richeri  that  if  the  mine  was  sold, 
that  after  he,  Rocca,  had  realized  sufficient  money  there- 
from to  reimburse  him  fully  for  all  money  which  ho 
lacked  by  reason  of  the  advancements  he  had  made  to 
Richeri,  he  would  give  Richeri  the  balance,  did  not  alter 
in  any  way  the  legal  title  which  Rocca  held  to  the  mine 
under  the  foreclosure  sale,  for  he  no  longer  held  any 
debt  against  RicherL  {Henley  v.  Hotaling,  41  CaL  28; 
Manasse  v.  Dinkelspiel,  68   CaL  404.) 

Rocca  was  the  real  owner  of  the  mine,  and  as  he  has 
been  found  not  to  have,  through  himself  or  agent,  any 
contract,  either  express  or  implied,  with  the  plaintiff,  he 
ifl  neither  indebted  to  the  latter,  nor  can  his  mine  be 
subjected  to  the  alleged  miner's  lien. 

There  could  be  no  judgment  whatever  rendered  against 
Richeri  for  any  debt  due  to  the  plaintiff,  for  no  facts  are 
alleged  in  the  complaint  which  set  up  any  such  demand 
or  ^IftiTw- 

There  could  be  no  enforcement  of  any  lien  against  the 
mine,  as  Richeri's,  because  it  is  alleged  in  the  complaint 
and  shown  by  the  evidence  to  belong  to  Rocca. 

There  is  no  merit  whatever  shown  in  the  plaintifTii 
contention  as  exhibited  here.  It  is  certainly  not  per- 
missible to  frame  a  complaint  and  try  a  cause  upon  one 
alleged  state  of  facts,  and  then  to  press  upon  this  court 
the  propriety  of  considering  another  state  of  facts  which 
do  not,  in  fact,  exist,  as  entitling  the  appellant  to  a  re- 
versal of  a  judgment,  which  latter  state  of  facts,  as  alleged 
to  exist,  are  contradictory  of  the  allegations  of  his  com 
plaint. 

For  these  reasons  the  judgment  and  order  denying  « 
new  trial  should  be  affirmed*  ^, ., 

LXXV.Cal.— 7  ^ 
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Hayne,  C,  and  Belcher,  C.  0.,  concurred. 

The  Ooubt. — ^For  the  reasons  given  in  the  foregoing 
opinion^  the  judgment  and  order  denying  a  new  trial 
are  affirmed. 


[No.  20366.     In  Bank.— February  6,  1888.] 
THE  PEOPLE,  Respondent,  v.  JAMES  RILEY,  Ap- 
pellant. 

Criminal  Law — Robbebt — Infobmahoh — ^Desobiptioh  of  Pbopertt. — 
An  information  for  robbery,  which  describes  the  property  taken  aa  a 
specified  amount  of  **lawful  money  of  the  United  States/'  is  not  de- 
fective for  not  further  describing  the  property  as  personalty. 

10. — Taking  bt  Fobce  and  Feab. — Where  the  information  alleges  that 
the  robbery  was  ''accomplished  by  means  of  force  and  tear/'  an 
allegation  that  it  was  accomplished  '^against  the  will"  of  the  person 
robbed  is  unnecessary. 

lo. — Pbesumption  of  Identity  fbom  Identttt  of  Name — Instbuction. 
— On  a  trial  tor  robbery,  where  the  prosecution  offers  in  evidenoe 
the  deposition  taken  on  the  preliminary  examination,  which  shows 
that  the  person  charged  with  the  offense  has  the  same  name  as  the 
defendant,  and  the  latter  offers  no  evidence  to  disprove  his  identity, 
the  court  may  instruct  the  jury  that  identity  of  person  is  presumed 
from  the  identity  of  name,  and  the  failure  to  instruct  that  the  pre- 
sumption of  identity  is  only  prima  facie  is  without  prejudice. 

Id. — Preliminabt  Examination — ^Deposition — Objection  to  Question. 
— ^The  deposition  taken  on  the  preliminary  examination  sufficiently 
shows  the  grounds  on  which  the  magistrate  sustained  an  objection 
to  a  question  put  to  a  witness,  when  it  appears  therefrom  that  the 
objection  to  the  question  was  that  it  was  "irrelevant  and  imma- 
terial/' and  the  objection  was  made  and  sustained. 

Id. — Stenogbapheb  Need  not  be  Sworn. — ^A  stenographer  appointed  by 
the  magistrate  to  take  down  the  testimony  given  on  the  preliminary 
examination,  under  section  869  of  the  Penal  Code,  need  not  be 
sworn  to  faithfully  discharge  his  duty,  nor  need  the  fact  that  he  was 
sworn  appear  in  the  deposition. 

Id. — Certifcate  of  Stenographer. — ^A  certificate  of  the  stenographer 
to  the  deposition  that  the  same  is  "a  correct  transcript  of  the  ex- 
amination in  the  above-entitled  case,"  is  a  sufficient  certification, 
under  subdivision  6  of  section  869  of  the  Penal  Code,  to  make  the 
deposition  prima  facie  evidence. 

Id. — ^Absence  of  Witness — Evidence. — ^The  evidence  offered  for  the  pur- 
pose of  showing  that  the  prosecuting  witness,  whose  deposition  was 
admitted  in  evidence,  was  absent  from  the  state,  held,  sufficient  to 
■how  the  absence  of  the  witness. 
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Appeal  from  fi  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  refusing  a  new 
triaL 

The  defendant  was  prosecuted  and  convicted  of  rob- 
bery. On  the  trial,  the  prosecution  offered  in  evidence 
the  deposition  of  the  prosecuting  witness,  taken  on  the 
preliminary  examination^  which  showed  that  the  offense 
had  been  committed  by  a  person  of  the  same  name  as 
the  defendant.  In  instructing  the  jury,  the  court 
charged  them  that  identity  of  person  is  presumed  from 
identity  of  name.  The  further  facts  are  stated  in  the 
opinion  of  the  court. 

Zue  O.  Peck,  and  Baker  A  Blair,  for  Appellant* 
Attomey-Oeneral  Johnson,  for  Bespondent 

McKiNSTBY,  J. — ^The  defendant  was  convicted  of  rob- 
bery in  San  Bernardino  county,  and  has  appealed  from 
the  judgment,  and  from  an  order  denying  a  new  trial. 

It  is  contended  the  motion  in  arrest  of  judgment 
!^hould  have  been  granted,  because  the  information  does 
not  aver  that  the  one  hundred  and  sixty  dollars,  lawful 
money  of  the  United  States,  ^^said  money  being  then 
and  there  the  property  of  one  Christian  Meyer,''  was 
"personal"  property.     The  point  is  not  well  taken. 

The  information  charges  that  the  defendants,  on  a  day 
named,  etc,  did  "unlawfufly,  willfully,  and  feloniously, 
and  by  means  of  fraud  and  force,  take  from  the  person, 
possession,'^  etc.  It  is  claimed  the  judgment  should 
have  been  arrested,  because  the  information  is  fatally 
defective,  in  that  it  omits  the  statutory  words,  "and 
against  his  will."  (Pen.  Code,  sec.  211.)  But  the  infor- 
mation is  sufficient.  (Pen.  Code,  sec.  960.)  A  robbery 
•'accomplished  by  means  of  force  and  fear"  must  have 
Ix^n  accomplished  "against  the  will"  of  the  person 
robbed.  .... 
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It  is  urged  as  error  that  the  court  below  charged: 
"Identity  of  person  is  presumed  from  identity  of  name." 
Identity  of  person  is  a  deduction  which  the  law  expressly 
directs  shall  be  made  from  identity  of  name  (Code  Civ. 
Proc.,  sees.  1959,  1963,  subd.  25);  and  while  under  our 
constitution,  which  prohibits  the  courts  from  charging 
upon  matter  of  fact,  a  court  cannot  instruct  a  jury  that 
any  fact  is  an  '^inference"  from  another  fact, — as>  an 
inference  is  defined  by  section  1960  of  the  Code  of  Civil 
Procedure, — ^the  court  is  authorized  to  declare  a  pro- 
sumption  of  law.  It  is  true  that  the  presumption  of 
identity  of  person  from  identity  of  name  is  a  disputable 
presumption,  which  may  be  controverted  by  other  evi- 
dence. (Code  Civ.  Proc,  sec.  1963.)  But  the  defendant 
introduced  no  evidence  to  overcome  it,  and  no  injury 
could  have  accrued  to  him  by  the  omission  of  the  court 
to  add  that  identity  of  name  only  created  the  presump- 
tion prima  fade. 

At  the  trial  the  prosecution  offered  in  evidence  the 
deposition  of  Christian  Meyer  (prosecuting  witness),  taken 
at  the  examination  before  the  committing  magistrate. 
The  deposition  was  admitted  over  the  objections  of  the 
defendant. 

To  the  deposition  the  defaidant  objected  that  it  does 
not  show  the  "grounds  or  reasons"  on  which  the  magis- 
trate sustained  an  objection  to  a  question  put  to  the  wit- 
ness on  cross-examination.  But  the  objection  to  the 
question  was  that  it  was  "irrelevant  and  immaterial," 
and  the  objection  as  made  was  sustained.  It  would  be 
difficult  to  state  more  clearly  "the  ground  on  which  the 
question  was  overruled."  (Pen.  Code,  sea  869,  subd.  3.) 
As  to  the  alleged  refusal  of  the  witness  to  answer  ques- 
tions, the  magistrate,  in  one  instance  directed  him  to 
answer,  and  in  others  the  recalcitration  of  the  witness 
was  waived.  Besides,  the  "ground"  on  which  the  wit- 
ness declined  to  answer  questions  does  appear  in  the  depo- 
sition,  from  the  statement  of  the  witness  itself. 
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Appellant  further  objects  that  it  was  not  made  affirm* 
atirelj  to  appear  that  Joseph  E.  Rich^  whose  certificate 
as  stenographer  is  attached  to  the  deposition,  was  sworn 
faithfully  to  discharge  his  duty.  The  defendant  proved 
by  Bich  that  he  was  appointed  to  take  the  testimony  by 
the  magistrate.  The  statute  neither  requires  that  the 
short-hand  reporter  shall  be  sworn,  nor  that  the  fact  that 
he  was  sworn  shall  appear  in  the  deposition;  and  the 
testimony,  as  written  out  in  long-hand  by  the  short-hand 
reporter,  is  only  evidence  prima  facie  of  its  correctness. 
(Pen.  Code,  see.  869.) 

The  deposition  is  certified:-— 
"State  of  California,  county  of  San  Bernardino. 

"I  hereby  certify  the  foregoing  to  be  a  correct  transcript 
of  the  examination  in  the  above-entitled  case. 

(Signed)  "Joseph  E.  Bioh,  Stenographer.'' 

The  statute  provides:  "When  written  out  in  long-hand 
and  certified  as  being  a  correct  statement  of  such  testimony 
and  proceedings  in  the  case,  shall  be  prima  fade  evi- 
dence," eta  (Pen«  Code,  sec.  869,  subd.  5.)  It  is,  of 
course,  always  better  to  follow  the  language  of  the  statute, 
but  we  think  the  certificate  substantially  complies  with 
the  law.  In  People  v.  Morine^  64  CaL  676, — ^referred 
to  by  counsel, — ^there  was  no  certificate. 

Defendant  also  objected  to  the  deposition  on  the  ground 
that  the  preliminary  evidence  was  not  sufficient  to  show 
that  the  witness,  Christian  Meyer,  was  either  dead,  insane, 
or  absent  from  the  state. 

Subpcenas  were  sent  to  different  counties  for  service. 
One  Neil,  an  acquaintance  of  Meyer,  gave  information 
that  he  was  at  a  certain  place  in  San  Diego  County,  but 
he  could  not  be  found  there.  There  was  evidence  that 
he  had  been  sought  for  "pretty  much  all  over"  San  Ber- 
nardino and  San  Diego  counties;  that  inquiries  had  been 
made  for  him  in  Sacramento,  San  Francisco,  Stookton. 
San  Jose,  Lathrop,  Woodland,  Oakland,  and  "at  all  those 
places   along  the  line  of  the  Southern  Pacific  railroad." 
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There  was  no  direct  evidence  that  be  was  in  the  state, 
nor  any  evidence  that  facts  had  come  to  the  knowledge 
of  the  prosecution  tending  to  prove  the  whereabouts  of 
the  witness  which  bad  not  been  acted  upon  in  good 
faith,  or  evidence  indicating  that  the  witness  had  gone 
to  any  county  to  which  subpoena  was  not  sent  for  ser- 
vice. The  court  was  fully  justified  in  finding  that  the 
witness  could  not,  with  due  diligence,  be  found  within 
the  state,  and  as  an  inference,  that  he  was  not  in  the 
state.  (People  v.  Gannon,  61  Cal.  476.) 
Judgment  and  order  affirmed. 

Seabls,  C.  J.,  Shabpstein,  J.,  McFaeland,  J.,  Pateb- 
SON,  J.,  and  Thobnton,  J.,  concurred. 


[No.  12047.     Id  Bank.— February  7,  1888.] 
J.  F.  HOUGHTON,  Appellant,  v.  THOMAS   ALLEN 

ET    AL.,    RESPONDENTa 

Vbndob  and  Vendee— Contract  fob  Sale  of  Land^Mobtoaob  bt  Ven- 
dee— Subsequent  Conveyance  bt  Vendob — Foreclosube. — On  the 
22d  of  August,  1870,  one  Jackson,  the  owner  of  fhe  land  in  contro- 
versy, entered  into  a  written  contract  wi^h  tf/e  defendant  AUen, 
whereby  he  agreed  to  convey  the  same  to  him  on  the  twenty-second 
day  of  August,  i872,  provided  AUen  paid  him  a  certain  amount  in 
cash,  and  the  balance  on  certain  subsequent  dates.  The  contract 
provided  that  time  should  be  of  its  essence,  and  that  if  Allen  made 
default  in  the  deferred  payments,  Jackson  should  be  released  from 
the  obligation  of  performance,  and  should  9ell  the  land  at  public 
auction  for  cash,  and  out  of  the  proceeds  should  retain  the  amount 
due  him  on  the  contract,  together  with  the  expenses  of  sale,  and  pay 
the  overplus,  if  any,  to  Allen.  This  contract  was  not  recorded  until 
the  0th  of  July,  1872.  Alien  went  into  possession  under  the  con- 
tract, and  while  in  possession,  on  the  6th  of  April,  1871,  mortgaged 
the  lands  to  the  plaintiff.  Allen  made  default  in  the  deferred  pay- 
ments, and  the  plaintiff  never  paid  or  offered  to  pay  the  same.  On 
the  12th  of  January,  1872,  Jackson,  with  the  consent  of  Allen,  for 
a  valuable  consideration,  conveyed  the  land  to  the  defendant  Dres- 
bach,  who  knew  of  the  contract  between  Jackson  and  Allen.  No 
demand  was  ever  made  upon  Jackson  or  Dresbaeh  to  sell  the  land 
at  public  auction.    Held,  that  the  title  acquired  by  Dresbaeh 
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adyerse  to  that  acquired  by  the  plaintiff  under  his  mortgage  from 
Alloi,  and  was  not  subject  thereto,  and  could  not  be  cut  oil  in  an 
action  to  foreclose  the  mortgage. 

Afpsai.  from  a  judgment  of  the  Superior  Court  of 
Tolo  CJounty. 

The  facts  are  stated  in  the  opinion  of  the  court 
Beatty,  Benson  &  Oatman,  for  Appellant 

The  land  in  controversy  was  subject  to  the  lien  of  the 
plaintiff's  mortgage.  (2  Story's  Eq.  Jur.,  sec.  1021 ; 
HaffUy  V.  Maier,  18  CaL  13;  Civ.  Code,  Deering's  Ed., 
sec  2947^  and  cases  cited  in  note;  Boone  on  Mortgages,, 
sees.  16,  34,  136.) 

A.  P.  Catlin,  for  Respondent      'J 

MgFabland^  J. — After  a  full  consideration  of  this 
case  in  Bank,  we  have  reached  the  conclusion  that  the 
judgment  of  the  court  below  should  be  affirmed. 

The  action  is  brought  by  plaintiff,  Houghton,  to  fore- 
close a  mortgage  executed  to  him  on  April  6,  1871,  by 
defendant,  Allen.  The  mortgage  includes  certain  land 
not  in  contest  here;  and  also  lots  6,  7,  and  8^ — ^the  prem- 
ises in  controversy. 

The  court  below  rendered  judgment  foreclosing  the 
mortgage  as  to  the  other  land,  but  refused  to  include  lots 
6,  7,  and  8  in  the  decree.  From  the  last-named  part  of 
the  judgment  plaintiff  appeals. 

The  complaint  is  in  the  usual  form,  and  proceeds  upon 
the  theory  that  Allen  was  the  owner  in  fee  of  the  lots  in 
question.  The  averments  as  to  those  lots  are  the  same 
as  the  averments  as  to  the  other  property  included  in 
the  mortgage.  If  the  theory  of  the  complaint  had  been 
carried  out  in  the  judgment,  all  right  of  defendant,  Dres- 
bach  in  the  said  lots  would  have  been  foreclosed,  and  as 
against  him  the  purchaser  at  the  foreclosure  sale  would 
have  taken  an  unencumbered  fee-simple  titles 
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But  Allen  was  not  the  owner  of  the  lots.  On  the 
twenty-second  day  of  August,  1870,  these  lots  were  owned 
in  fee  by  John  P.  Jackson  j  and  on  said  day  Jackson 
made  a  written  contract  with  Allen  by  which  he  agreed 
to  convey  them  to  Allen  on  the  twenty-second  day  of 
August,  1872,  provided  Allen  would  pay  him  fifty  dollars 
in  cash,  and  one  hundred  dollars  on  August  22,  1881,  and 
one  hundred  dollars  on  August  22,  1882, — ^the  two  de- 
ferred payments  to  bear  interest  at  twelve  per  cent  per 
annum.  It  was  provided  that  time  should  be  considered 
as  of  the  essence  of  the  contract;  and  that  if  Allen  failed 
or  neglected  to  make  either  of  the  payments,  JacLson 
should  be  wholly  released  and  discharged  of  any  claim 
at  law  or  in  equity  for  a  performance  of  the  contract, 
etc.  Allen  paid  the  fifty  dollars,  and  went  into  posses- 
sion. While  in  possession — and  on  April  6,  1871 — ^he 
executed  to  Houghton  the  mortgage  above  referred  to, 
which  included  these  lots.  But  when  the  first  one  hun- 
dred dollars  became  due,  Allen  failed  to  pay  any  part  of 
it,  and  has  totally  neglected  to  pay  any  part  of  either  of 
the  deferred  payments;  and  Houghton  never  paid  or 
offered  to  pay  anything  on  the  contract  On  the  twelfth 
day  of  January,  1872,  Jackson,  for  a  consideration  of 
$250,  conveyed  the  lots  to  the  defendant  DresbacL  The 
contract  between  Jackson  and  Allen  was  not  recorded 
until  July  9,  1872;  but  when  Jackson  conveyed  to  Dres- 
bach,  Allen,  being  in  default,  consented  to  the  convey- 
ance, and  to  deliver  the  possession  to  Dresbach.  The 
deed  to  Dresbach  recited  that  there  had  been  a  con- 
tract with  Allen,  and  that  the  conveyance  was  made  at 
Allen's  request  This  was  the  first  notice,  so  far  as  it 
appears,  which  Dresbach  had  of  the  character  of  Allen's 
possession. 

If  there  were  nothing  in  the  contract  more  than  as 
above  stated,  it  would  be  clear  that  no  interest  of  any 
kind  in  the  lots  in  question  remained  in  Allen  or  Hough- 
ton.    There  was  another  clause,  however,  which  provided 
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that  upon  the  failure  of  Allen  to  make  any  paymeut,  '^it 
shall  be  the  duty"  of  Jackson  to  sell  the  lots  at  public 
auction  for  cash,  and  of  the  proceeds  to  retain  the  amount 
due  him  on  the  contract^  with  the  expenses  of  sale,  etc, 
and  pay  the  overplus,  if  any,  to  Allen.  Ko  demand  was 
ever  made  upon  Jackson  or  Dresbach  to  sell  the  lots. 
But  it  is  contended  that  as  the  property  was  not  sold  at 
auction,  therefore,  in  some  way  or  other,  the  title  passed 
to  Allen,  and  that  Houghton  can  subject  it,  free  from 
any  other  claim  whatever,  to  the  payment  of  his  demand 
against  Allen;  that  is,  that  Houghton  can  get  the  lots, 
by  virtue  of  his  mortgage,  without  paying  for  them. 

Admitting,  for  the  present,  that  Allen,  as  against 
Houghton,  could  not  waive  the  sale  of  the  lots  at  auction, 
and  that  no  demand  for  such  sale  was  necessary;  and 
admitting  further  that  if  Houghton  had  foreclosed  what- 
ever interest  Allen  had  in  the  lots  by  virtue  of  the  con- 
tract, and  purchased  at  the  foreclosure  sale,  he  might 
have  maintained  an  action  against  Dresbach  for  the 
direct  purpose  of  compelling  a  sale  at  auction,  and  the 
appropriation  of  the  surplus,  if  any,  over  the  contract 
debt,  to  Houghton, — still,  it  seems  clear  that  in  this  pres- 
ent action  the  title  of  Dresbach  cannot  be  foreclosed  and 
cut  off.  The  rights  only  of  those  who  hold  or  daim 
under  the  mortgagor  can  be  determined  in  an  action  to 
foreclose  a  mortgage;  a  title  claimed  adversely  to  the 
mortgagor  cannot  be  thus  litigated.  (Crogan  v.  Spence, 
53  Cal.  15 ;  Marlow  v.  Barlow,  53  OaL  456 ;  San  Francisco 
V.  Lawton^  18  Cal.  465.)  Dresbach  did  not  hold  or  claim 
under  the  mortgagor,  Allai;  he  held  under  Jackson,  and 
stood  in  the  latter's  shoes.  He  was,  therefore,  not  a 
proper  party  to  the  action.  Having  been  made,  how- 
ever, a  defendant  under  the  general  averment  that  he 
had  or  claimed  some  interest  in  the  mortgaged  piemises 
which  was  '^subsequent  and  subject"  to  the  mortgage, 
he  was  forced  to  answer.  His  answer  set  forth  the  na- 
ture of  his  interest,   and  denied  that  it  was  subject  to 
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tlie  mortgage.     The  court  sustained  his  defensoi  and  we 
iliiiik  correctly. 
Judgment  affirmed. 

McKiNSTRT,   J.»   Sbarls,   0.   J.y   Thorntoit,  J.^  and 
SiiARPSTEiN,  J.y  concurred. 

Paterson,  J.y  dissenting. — I  dissent.  Allen  held  a 
mortgageable  interest  (Civ.  Code^  sec.  2947;  Janes  v. 
Lapham,  15  Kan.  540;  Laughlin  v.  Bradley,  25  Kan.  147; 
Crane  v.  Turner,  67  N.  Y.  437.)  He  mortgaged  that  in- 
terest to  plaintiff  for  a  valuable  consideration.  The 
mortgage  was  iccorded  April  7,  1871,  nearly  a  year  be- 
fore Drcsbach  purchased.  This  record,  and  Allen's  re- 
quest, while  in  possession,  that  Jackson  should  convey 
to  Drcsbach,  gave  the  latter  full  notice  of  Houghton's 
claim,  lie  knew  that  Allen  had  mortgaged  his  interest 
in  the  property.  He  saw  Allen  in  possession  of  the 
pi-cnnises,  and  was  bound  to  know  what  interest  Allen 
lieUI,  and  having  notice  of  the  facts,  ho  c(»uld  not  defeat 
Houghton's  lien.  Jackson  could  not  have  conveyed  to 
Dresbach  so  as  to  deprive  Allen  of  his  interest  under  the 
contract,  without  Allen's  consent.  Allen's  interest  did 
n(»t  cease  upon  the  failure  to  pay  the  installment  due 
August  22,  1872.  So  long  as  Jackson  was  satisfied  to 
allow  Allen  to  remain  in  possession  without  payment  of 
the  installments,  there  was  no  determination  of  the  in- 
terest held  by  Allen.  After  pledging  all  the  rights  ho 
held  under  the  contract  to  Houghton  as  security  for  the 
payment  of  his  obligation,  Allen  could  not  in  equity  de- 
stroy the  effect  of  that  security  by  a  voluntary  surrender 
or  waiver  v;hieh  had  neither  consent  nor  consideration 
to  support  it,  so  far  as  Houghton  was  concerned.  Cer- 
tainly the  rights  of  Dresbach  could  not  be  enlarged  over 
those  of  Jackson  under  the  circumstances,  in  consequence 
of  the  deed  from  the  latter  to  the  former  (Baker  v.  Bishop, 
Mill  Colony,  45  III.  264),  and  Allen,  Jackson,  and  Drea- 
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bach  ''could  not  covertly,  or  without  notice  to  them 
[mortgagees] y  defeat  their  mortgage,  or  rather  deprive 
them  of  their  equities.'*  {Sinclair  v.  Artnitage^  12  N.  J. 
£q.  177.)  There  can  be  no  question  that  among  the 
equities  secured  to  Houghton  by  his  mortgage  is  the 
right  to  have  the  property  sold  at  auction  to  the  highest 
bidder,  and  after  payment  of  the  balance  due  upon  the 
contract,  to  have  the  overplus,  if  any,  applied  to  the  sat- 
isfaction of  his  mortgage.  Plaintiff  had  the  right  to 
assume  that  the  contract  would  be  carried  out  in  all  re- 
spects, and  the  purchaser,  not  being  in  default  at  the 
time  of  tbe  execution  and  delivery  of  the  mortgage,  could 
not,  after  receiving  plaintiff's  money  ($921.75),  upon  the 
faith  and  security  of  the  contract  stipulate  away  this 
right.  If  Jackson  had  retained  the  ownership  of  the 
property,  he  would  have  been  in  duty  bound  to  sell  the 
lots  at  public  auction  for  cash,  and  out  of  the  proceeds 
retain  the  amount  due  him  on  the  contract,  with  the  ex- 
penses of  sale;  and  the  overplus,  if  any,  would  have  been 
subject,  in  equity,  to  the  satisfaction  of  Houghton's  lien. 
Dresbach  stands  in  no  better  position  than  Jackson 
would  under  those  circumstances;  and  if  he  stands  in 
Allen's  shoes,  he  is  not  entitled  even  to  be  first  paid  out 
of  the  proceeds  of  the  purchase-money  advanced. 

Assuming  his  rights  to  be  equal  to  those  of  Jackson,  the 
decree  should  be  modified  so  as  to  include  lots  6,  7,  and  8, 
and  to  have  the  proceeds  of  the  sale,  or  so  much  as  may 
be  necessary,  applied  to  the  satisfaction  of  plaintiff's 
mortgage,  after  retaining  out  of  the  proceeds  the  amount 
which  was  due  on  the  contract  at  the  time  of  the  pur- 
chase by  Dresbach,  together  with  interest  and  the  ex- 
penses of  sale.  The  execution  of  such  a  decree  would  be 
a  substantial  compliance  with  the  terms  of  the  contract 
and  secure  the  rights  of  all  parties  without  further  liti- 
gation* 


Digitized  by 


Google 


108  People  v.  Dyb.  [Sup.  Ct. 

(No.  20352      lo  Bank.— February  II.  1888. | 
THE   PEOPLE,    Respondent,   i;.    JOSEPH   F.    DYE, 
Appellant. 

iMPEACBMENT  OF  WITNESS. — A  witnesft  canoot  be  impeached  by  eon- 
tradicting  him  upon  collateral  matters. 

IBBELEYAZTT  KviDENCB.— Irrelevant  evldenee  on  one  aide  does  not  justify 
irrelevant  OTidence  on  the  other. 

Id. — Upon  the  trial  of  a  party  accuaed  of  murder,  tomewhat  remotely 
growing  out  of  the  improper  relations  of  the  prisoner's  wife  with 
another  man,  which  fact  appeared  m  the  prisoner's  evidence,  and  in 
the  cross-examination,  it  is  error  to  allow  the  prosecution  in  rebut- 
tal to  prove  that  I  some  time  after  the  Killing  the  prisoner  had  sent 
his  wife  to  demand  money  irom  the  man  with  whom  she  had  had  the 
improper  relations. 

Proof  or  aoenct— DEOLARanoN  of  Ageiit.— The  mere  declaration  of  a 
party  is  not  proof  that  he  is  the  agent  of  another. 

Appeal  from  a  judgineat  of  the  Superior  Court  of 
Ventura  County^  and  from  an  order  refusing  a  new 
trial. 

The  facta  are  stated  in  the  opinion. 

BickneU  &  White,  and  H.  T.  Oage,  for  Appellants 

Attomey-Oeneral  Johnson,  for  Bespondent 

Hatne,  0. — The  defendant  was  convicted  of  mnrder 
in  the  second  degree,  for  the  killing  of  one  Herman 
HaineSy  and  was  sentenced  to  sixteen  years  in  the  stato 
prison. 

The  shooting  occurred  in  the  store  of  one  Cohen,  in 
the  town  of  Santa  Paula.  The  evidence  tends  to  show 
that  the  two  men  met  in  the  store,  and  that  Haines  bid 
the  defendant  "Good  morning^'  as  he  passed  him,  where- 
upon the  defendant  exclaimed:  "You  dirty  scoundrel* 
how  dare  you  speak  to  me;'*  and  taking  him  by  the 
throat,  slapped  his  face  several  times.  Cohen^  the  store- 
keeper, then  threw  his  arms  around  the  defendant  and 
held  him,  doubtless  with  a  view  to  put  an  end  to  the 
struggle.      Haines    then    ran  to  the  comer  of  the  store, 
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wbei-e  be  had  left  his  rifle  on  entering  the  place,  and  took 
II  up  In  the  meantime  the  defendant  had  got  loose 
from  Cohen,  and  dodging  behind  the  counter,  approached 
Haice?  id  a  stooping  posture.  The  evidence  tends  to 
show  that  Haines  had  got  hold  of  his  rifle,  and  wa^ 
pointing  or  endeavoring  to  point  it  at  the  defendant  as 
the  latter  approached  him.  The  defendant,  before  reach- 
ing Haines,  but  when  quite  close  to  him,  fired  two  shots 
with  his  revolver,  and  on  reaching  him,  took  the  rifle 
from  him,  or  knocked  it  out  of  his  grasp.  Haines  then 
ran  into  the  street  The  defendant  followed  and  fired  a 
shot  as  Haines  was  running  away.  The  defendant's  ver- 
sion of  the  affair  differs  somewhat  from  the  foregoing. 
He  pays  that  Haines  jostled  him  in  passing,  and  that  he 
did  not  fire  when  Haines  ran  away. 

Three  wounds  were  found  upon  Haines,— one  in  the 
shoulder,  one  in  the  abdomen,  and  one  in  the  thigh.  Ac- 
cording to  a  physician,  either  of  the  two  former  were 
sufficient  to  cause  death,  but  the  wound  in  the  thigh 
was  not  dangerous.  There  is  some  evidence  to  the  effect 
that  the  wound  in  the  shoulder  was  from  the  first  shot, 
but  there  is  nothing  to  show  the  order  of  the  other 
wounds.  Haines  died  in  three  or  four  days  after  being 
shot 

The  defense  was,  that  the  shooting  was  necessary  for 
the  defendant's  protection.  He  gave  evidence  tending 
to  show  that  Haines  had  threatened  to  kill  him,  and  that 
he  had  been  informed  of  such  threats,  and  introduced 
evidence  tending  to  show  the  following  facts:— 

Haines  and  his  son,  a  boy  about  sixteen  years  old, 
were  in  defendant's  employ  upon  a  ranch  which  he  was 
managing.  One  day,  a  short  while  before  the  shooting, 
he  intercepted  a  letter  from  Haines  to  his  (defendant's) 
wife.  This  letter  was  as  follows:  "Mrs.  Dye:  Meet  me  at 
the  bam  to-night,  or  I  will  tell  Joe  about  that  medicine. 
Answer.  H.  Haines."  Underneath  this,  on  the  same 
paper  was  written:  "I  return  your  insult,  and  I  say  to 
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you  for  the  last  time,  never  come  upon  this  ranch  or 
speak  to  me  again.     G.  L.  Dye.     August  19,  1886." 

This  letter  was  brought  to  Mrs.  Dye  by  Haines's  son. 
On  taking  it  from  the  boy  the  defendant  gave  him  a 
whipping,  and  the  next  day  paid  off  and  discharged  both 
him  and  his  father,  and  wrote  to  Haines  never  to  speak 
to  him  again. 

This  evidence,  as  a  matter  of  course,  was  not  admis- 
sible to  justify  the  taking  of  Haines's  life.  But  it  was 
admissible  in  connection  with  Haines's  threats,  for  the 
purpose  of  showing  that  the  threats  were  not  mere  idle 
vaporings,  but  came  from  a  man  who  had,  or  thought  he 
had,  a  grievance,  and  were  therefore  to  be  heededL 

During  his  testimony  as  to  the  above  matters,  the  de- 
fendant stated  that  after  the  affair  of  the  letter,  his  wife 
left  the  ranch  to  visit  her  mother  in  San  Francisco. 
This  seems  to  us  to  have  been  an  irrelevant  circum- 
stance. We  cannot  see  what  the  movements  of  Mrs. 
Dye,  after  the  difficulty  as  to  the  letter,  had  to  do  with 
the  defense  made.  When  she  came  on  the  stand,  and 
had  testified  concerning  the  affair  of  the  letter,  the  prose- 
cution drew  from  her  on  cross-examination  the  informa- 
tion that  she  had  not  gone  to  visit  her  mother  at  San 
Francisco,,  but  had  gone  to  Los  Angeles,  and  went  on  to 
cross-examine  her,  against  the  objections  of  the  defense, 
as  to  her  movements  there, — eliciting  the  statements 
that  she  staid  at  Stone's  lodging-house,  and  that  on  one 
occasion  she  had  gone  to  Congress  Hall  saloon  to  see  the 
proprietor,  one  Baker,  and  had  seen  one  Crow  there.  She 
was  also  cross-examined  as  to  whether  her  husband  had 
sent  her  to  see  Grow,  but  she  denied  that  he  had. 

After  this  cross-examination  the  defendant  introduced 
evidence  tending  to  show  that  at  the  time  of  the  affair  of 
the  Haines  letter  he  discovered  that  his  wife  had  had 
improper  relations  with  the  Crow  mentioned  in  the 
cross-examination  above  referred  to,  and  that  a  oorre- 
spondence  had  been  kept  up  between  them  through  the 
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medium  of  Haines^  the  letters  to  her  coming  under  cover 
to  HaineSy  who  thought  ^'it  was  rather  dangerous  busi- 
ness^ but  he  would  do  it  anyhow." 

We  hardly  see  why  the  defense  should  have  wanted 
these  facts  in  evidence.  But  they  were  admissible  on 
behalf  of  the  defendant,  upon  the  same  principle  that 
the  Haines  letter  was  admissible;  viz.,  in  connection 
with  the  threats  of  Haines,  and  to  show  that  there  was 
a  grievance  between  the  two  men,  and  that  the  threats 
were  in  earnest,  and  therefore  to  be  heeded. 

The  defendant  went  on  to  introduce  a  letter  from  his 
wife  to  Crow,  written  about  three  days  after  the  Haines 
letter  affair,  in  which  she  stated  that  she  was  in  trouble^ 
and  asked  him  to  send  her  fifty  dollars  by  registered 
letter,  under  cover  to  Haines. 

The  prosecution  then  drew  out  on  cross-examination 
that  at  tjie  Congress  Hall  saloon  interview  she  demanded 
one  thousand  dollars  from  Crow.  Not  getting  that,  she 
demanded  three  hundred  dollars.  She  got  forty  dollars 
or  fifty  dollars.  In  this  connection  she  testified,  ^^y 
husband  and  I  had  separated  at  that  time."  She  denied 
that  the  defendant  had  told  her  to  make  the  demand 
upon  Crow,  or  to  go  to  see  Baker. 

In  rebuttal,  the  prosecution  was  allowed,  against  the 
objection  of  the  defendant,  to  go  into  the  Congress  Hall 
saloon  interview,  and  to  prove  that  Mrs.  Dye  there  stated 
that  the  defendant  had  sent  her  there  for  the  purpose  of 
getting  money  out  of  Grow,  and  that  when  she  got  some 
money  she  wrote  to  the  defendant  to  "drop  everything; 
there  is  no  occasion  for  to  make  any  further  trouble." 

We  have  been  thus  particular  in  stating  the  proceed- 
ings in  order  that  it  may  be  seen  how  far  away  the  court 
traveled  from  the  issue  it  was  trying;  viz.,  whether  the 
killing  of  Haines  was  justifiable.  Mrs.  Dye's  attempt  to 
get  money  out  of  Crow  had  nothing  to  do  with  this  issue. 
The  fact  that  the  evidence  in  rebuttal  tended  to  contra- 
dict som^   of  the   thin^   she   said   on   Qross-examinatioD 
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(lid  not  make  it  proper  to  extend  the  investigatioiiy  as 
was  done  here.  A  party  cannot  cross-examine  his  ad- 
versary's witness  iipon  irrelevant  matterSi  for  the  purpose 
of  eliciting  something  to  be  contradicted.  And  if  such 
matters  are  drawn  out,  the  court  should  stop  the  inquiry 
there.  It  is  well  settled  that  a  witness  cannot  be  im- 
peached by  contradicting  him  upon  collateral  matters. 
{People  V.  Webb,  70  CaL  120;  People  v.  FuHado,  57  CaL 
346;  People  v.  Devine,  44  CaL  468.)  Nor  does  it  make 
any  difference  that  the  subject  of  the  relations  of  Crow 
with  Defendant's  wife  was  commenced  by  the  defense. 
The  defendant's  evidence  upon  this  point  stopped  far  shon 
of  the  testimony  complained  of.  And  conceding  a  great 
part  of  it  to  have  been  irrelevant,  it  furnished  no  justifi- 
cation for  the  course  taken  by  the  prosecution.  The 
introduction  of  irrelevant  evidence  by  one  side  does  not 
justify  the  introduction  of  further  irrelevant  evidence  by 
I  he  other.  {Donnelly  v.  Curran,  64  Cal.  282.)  Any  other 
i-ule  would  destroy  the  law  of  evidence,  and  make  trials 
Interminable. 

The  irrelevant  evidence,  so  introduced  by  the  prosecu- 
tion, was  very  prejudicial  to  the  defendant's  case.  It 
held  him  up  to  the  jury  as  attempting  to  make  money 
out  of  his  wife's  shame.  The  prosecution  might,  with 
equal  propriety,  have  undertaken  to  get  a  verdict  by 
proving  that  he  was  a  horse-thief  or  a  black-leg,  or  any 
other  thing  calculated  to  expose  him  to  contempt  In  a 
case  which  is  at  all  doubtful,  such  a  course  would  be 
almost  certain  to  produce  a  conviction  from  an  average 
jury.  It  is  contrary  to  the  first  principles  of  justice  to 
try  a  man  for  one  crime  and  convict  him  of  that,  because 
he  may  be  guilty  of  another,  or  because  he  may  be  a  low 
specimen  of  humanity. 

The  fact,  therefore,  which  was  sought  to  be  shown 
was  not  proper  for  the  consideration  of  the  jury.  But 
if  it  had  been,  the  mode  of  showing  it  was  improper. 
It  consisted  in  proving  that  at  the  time  she  demanded 
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the  money,  Mrs.  Dye  said  that  her  husband  had  sent 
her  to  do  so.  There  was  no  other  evidence  of  the  fact 
beyond  such  declaration.  But  any  rogue  may  use  the 
name  of  an  honest  man  to  facilitate  his  roguery.  It  is 
well  settled  that  the  mere  declaration  of  an  alleged  agent 
is  not  evidence  of  the  existence  of  the  agency.  (Origsby 
V.  Clear  Lake  Water  Co.,  40  CaL  396;  S.  &  L.  Soc.  v. 
Gerichtetij  64  CaL  621;  Brigham  v.  Peters,  1  Gray,  145; 
Lambert  v.  People,  76  N.  Y.  228,  229 ;  32  Am.  Kep.  293 ; 
Wharton  on  Criminal  Evidence,  9th  ed.,  sec  695.) 

There  are  other  matters  argued  which  will  probably 
not  arise  upon  a  retrial.  But  we  deem  it  proper  to  say 
that  it  is  an  exceedingly  doubtful  matter  whether  the 
witness  Granger  should  have  been  permitted  to  testify 
as  to  the  genuineness  of  the  Haines  letter. 

We  think,  also,  that  the  following  part  of  the  charge  is 
somewhat  confused:  "The  law  does  not  require  demon- 
stration in  evidence  to  establish  a  fact;  that  is,  such  a 
d^ree  of  truth  as,  excluding  the  probability  of  error,  pro- 
duces absolute  certainty,  because  such  proof  is  rarely 
possible.  Moral  certainty,  only,  is  required,"  etc  If 
"the  probability"  of  error  need  not  be  excluded,  then 
evidence  is  sufficient  although  it  leaves  error  probable. 
This  hardly  amounts  to  moral  certainty  or  proof  beyonn 
a  reasonable  doubt  The  word  "possibility"  would  Ixj 
better  in  this  connection. 

So  it  was  not  accurate  to  tell  the  jury  that  the  de 
fendant  was  justified  in  the  killing,  "if  necessary  for  his 
own  protection,"  eta  It  would  have  been  better  to  havo 
said  "if  actually  or  apparently  necessary,"  etc.  (Sec 
People  V.  Oonzales,  71  Cal.  677 ;  People  v.  Fldhave,  58  Cal. 
249.) 

So  we  think  it  would  have  been  better  to  have  given 
the  instruction  on  pages  481  and  482  of  the  record,  re> 
ferred  to  on  pages  43  and  44  of  appellant's  brief. 

We    advise    that    the    judgment    be    reversed,    and    the 
cause  remanded  for  a  new  triaL 
LXXV.  Cal.— « 
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FooTE^   C.  and  Beloheb^  C.  O*,  concurred. 

The  Court. — ^For  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed^  and  cause  remanded 
for  a  new  triaL 


[No.  12422.    In  Bank.— Februarj  11,  1888.] 

H.   H.    SCOTT   ET   AL.,   Petit  lONBEs,   v.    SUPERIOB 

COUKT  OF  YOLO  COUNTY,  Ebsponbent. 

Mandamus — ^Appeal  from  Justice's  Court — ^Admission  of  EnDoroK. 
— ^A  writ  of  mandate  will  not  lie  to  compel  the  superior  court,  on 
the  trial  of  an  appeal  from  the  justice's  court,  to  admit  certain  evi- 
dence which  had  been  offered  and  rejected. 

Application  for  a  writ  of  mandate  to  the  Superior 
Court  of  Yolo  County.  The  facts  are  stated  in  the  opin- 
ion of  the  court. 

/.  Lambert,  for  Petitioners. 

McFabland,  J. — ^This  is  a  proceeding  in  mandamus, 
commenced  in  this  court.  An  alternative  writ  (by 
some  inadvertence)   was  issued. 

The  petition  shows  that  one  Hays  obtained  judgment 
against  petitioners  in  a  justice's  court  for  $57.50  and 
costs;  that  Hays  appealed  to  the  superior  court,  where, 
on  a  trial  with  a  jury,  he  obtained  a  judgment  against 
petitioners  for  $70  and  costs;  that  in  the  superior  court 
petitioners  filed  a  supplemental  answer,  showing  that 
they  had  paid  the  amount  of  the  judgment  rendered  iii 
the  justice's  court,  and  that  the  superior  court  (respond- 
ent herein)  refused  to  admit  evidence  tending  to  prove 
such  payment.  The  prayer  is,  that  said  superior  court 
be  commanded  to  permit  petitioners  to  introduce  such 
evidence. 

All  this  simply  means  that  this  court  should  by  a  writ 
of  mandate  compel  a  superior  court  to  reverse  its  ruling 


Digitized  by 


Google 


FeK  1888.]  Seeshey  v.   KnesA.  118 

on  a  question  involving  the  admissibility  of  certain  of- 
fered evidence;  and  this,  too,  in  a  case  where  the  supe* 
nor  court  is  the  highest  appellate  court  Such  a  question, 
of  course,  cannot  be  reached  by  a  writ  of  mandate,  though 
it  be  stretched  beyond  the  point  to  which  the  most  ex- 
treme case  has  ever  carried  it. 

And  it  is  difficult  to  understand  what  benefit  petition- 
ers could  expect  to  derive  from  the  writ  in  this  case, 
even  if  it  should  be  granted.  After  a  case  has  been 
tried,  a  verdict  rendered,  and  judgment  entered,  there  is 
nothing  upon  which  such  a  writ  could  operate. 

The  prayer  of  petitioners  is  denied  and  the  proceed* 
ing  dismissed. 

SXAELS^    0.    J.,    ThOBKTOIT^   J*,    SHABPSTEIir^   J.,   PaTSB* 

soh;  J.,  and  MoEinstet^  J.,  concurred* 


[No.  12240.    Department  Two.— February  14,  1888.] 
D.  N.  HERSHEY,  Respondent,  v.  A.  KNESS,  Appei^ 

LANT. 

New  Tbial — Specifications. — Where  there  are  no  spedflcationB,  tiM 
par^  cannot  be  heard  on  motion  for  new  triaL 

AppxAii  from  a  judgment  of  the  Superior  Court  of 
Yolo  County,  and  from  an  order  refusing  a  new  triaL 

The  action  was  brought  for  the  claim  and  delivery  of 
certain  personal  property.  The  defendant  attempted  to 
justify  the  taking  under  a  writ  of  attachment  issued  in 
an  action  against  one  Elliott.  Judgment  was  rendered 
in  favor  of  the  plaintiff.  The  defendant  moved  for  a  new 
trial,  and  his  motion  being  denied,  appealed  from  the 
judgment  and  order.  The  appellant  had  printed  speci- 
fications in  the  transcript  But  they  were  not  part  of 
the  statement;  and  had  been  stricken  from  the  tran- 
script on  a  separate  motion.  The  further  facts  are  stated 
in  the  opinion. 
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iZ.  Clark,  for  Appellant. 

Hudson  Orant,  for  Respondent 

The  statement  on  motion  for  new  trial  oontains  no 
specification  of  the  particulars  in  which  the  evidence  ia 
insufficient  to  justify  the  findings,  nor  any  particular 
errors  of  law  on  which  the  appellant  intends  to  rely. 
The  statement  should  therefore  be  disregarded*  (Ck>de 
Oiv.  Froc.,  sec  659;  Barrett  v.  Tewksbury,  15  CaL  856; 
Hulton  V.  Beed,  26  CaL  487;  Moore  v.  Murdoch,  26  Cal- 
524;  Crowther  v.  Bolandson,  27  CaL  386;  Burnett  v.  Pa- 
checo,  27  CaL  410;  Carleton  v.  Tovmsend,  28  CaL  219; 
Love  V.  Sierra  N.  L.  W.  &  M.  Co.,  82  CaL  660;  91  Am. 
Dec  602;  Beamer  v.  Neamith,  84  CaL  626;  Sanchez  v. 
McMahon,  85  Cal.  224;  Beans  v.  Emanuelli,  86  Cal.  120; 
Thompson  v.  Patterson,  54  CaL  546 ;  Phillips  v.  Lowry,  54 
CaL  684;  Preston  v.  Hearst,  54  CaL  696;  Eddelbuttel  v. 
Durrell,  56  CaL  279;  Oraham  v.  Stewart,  68  CaL  876; 
Hartman  v.  Bogers,  69  CaL  644.) 

IIayne,  C. — All  the  appellant's  specifications  were 
stricken  from  the  transcript,  for  the  reason  that  they 
were  mere  interpolations,  and  not  a  part  of  the  statement 
as  settled  by  the  judge  of  the  court  below.  This  took 
away  all  right  to  be  heard  on  the  motion  for  new  triaL 

The  appellant*s  objections  to  the  sufficiency  of  the 
complaint  are   without  merit 

We  therefore  advise  that  the  judgment  and  order  be 
affirmed. 

FooTB,  C,  and  Belohxb,  CL  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  forefoing 
opinion,  the  judgment  and  order  are  affirmed. 


Digitized  by 


Google 


Feb.  1888.]     Heimron  v.  Watee  Ditch  Co,  117 

[No.  11391.  Id  Bank.— February  15,  1888.] 

AUGUST   HEILBRON   et  al..  Appellants,  v.   LAST 
CHANCE  WATER  DITCH  COMPANY,  Rbspondeot. 

LAHDLOBD  AMD  l^NABT— -XjANDLORD  MAT   MaIRTAIIV   AOTIOE  FOB  DiTEB* 

8IOH  OF  Water. — ^An  owner  in  fee  of  land,  having  leased  it,  and 
while  it  is  in  the  posbessioo  of  the  tenant  for  years,  may  maintain 
an  action  against  a  third  party  for  the  diversion  of  water  from  a 
natural  stream  running  through  the  land. 
Statutb  of  LiMiTATioNa — PAYMENT  OF  Taxes — FiNDiNOS. — When  the 
court  finds  in  favor  of  the  defendant  upon  the  plea  of  tlie  statute 
of  limitations,  the  failure  to  find  that  the  defendant  has  paid  all 
taxes  levied  and  assessed  upon  the  property  in  controversy  is  im- 
material, when  it  does  not  appear  that  any  taxes  wera  ever  laviad 
or  assessed  upon  the  property. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  S.  Terry,  Brown  <6  Daggett,  and  McAllister  &  Bergin, 
for  Appellants. 

During  the  time  in  which  the  land  was  in  the  posses- 
sion of  the  tenants  under  the  ten  years'  lease  to  St  John, 
the  reversioner  could  not  maintain  an  action  for  the 
diversion  of  the  water,  as  such  diversion  was  no  injury 
to  the  freehold.  Consequently  during  such  time  the 
statute  of  limitations  did  not  run  in  favor  of  the  defend- 
ant (Jackson  v.  Schoonmaker,  4  Johns,  402;  Jackson  v. 
Sellick,  8  Johns,  269;  Clarke  ▼.  Hughes,  18  Barb,  152; 
Wells  V.  Prince,  9  Mass.  608;  Wallingford  v.  Hurley,  15 
Mass.  417;  TUlson  v.  Thompson,  10  Pick.  862;  Winslow 
V.  Prince,  6  Cush.  874;  Jackson  v.  Mancins,  2  Wend, 
360;  Jackson  v.  Johnson,  5  Cow.  74;  15  Am.  Dec  443, 
449;  Washburn  on  Real  Property,  3d  ed.,  118,  182,  808; 
Washburn  on  Easements,  114;  Tyler  on  Ejectment, 
928;  Woodson  v.  Smith,  1  Head,  276;  Higgins  v.  Crosby, 
40  HL  260;  Foster  ▼.  Marshall,  22  N.  H.  241;  Biekney 


Digitized  by 


Google 


118  Heilbkon  v.  Water  Ditch  Co.       [Sup.  Ct 

V.  Burridge,  31  N.  J.  L.  21;  Baird  v.  Bland,  8  Munf- 
670.)  _ 

Wells,  Van  Dyke  &  Lee,  Bronson  &  Wells,  Atwell  S 
Bradley,  and  Oarber,  Thornton  <6  Bishop,  for  Respondent 

The  diversion  of  the  water  in  question  was  an  injury 
to  the  freehold  for  which  the  reversioner  might  have 
sued  notwithstanding  the  tenancy.  (Gould  on  Waters, 
sec.  376;  Shadwell  v.  Hutchinson,  2  Barn.  &  Adol.  97; 
Bedingfield  v.  Onslow,  3  Lev.  209;  Bell  v.  Twentyman, 
1  Q.  B.  766;  Bottishill  v.  Beed,  18  Com.  B.  696;  Potts  v. 
Clarice,  20  N.  J.  L.  596;  Tinsman  v.  Belvidere  etc.  R.  R. 
Co.,  25  N.  J.  L.  255;  64  Am.  Dec.  415;  Baiker  v.  Sander- 
son, 3  Pick.  248;  Sumner  v.  Tileston,  7  Pick.  198;  Hast- 
ings V,  Livermore,  7  Gray,  194;  Lund  v.  New  Bedford,  121 
Mass.  286;  Woodbury  v.  Willis,  50  Me.  403;  Ripha  ▼. 
Sergeant,  7  Watts  &  S.  9 ;  42  Am.  Dec  214;  Hart  v.  Evans, 
8  Pa.  St.  13 ;  Robh  v.  Mann,  11  Pa.  St  303 ;  61  Am.  Dec 
551;  SchnabU  v.  KoehUr,  28  Pa.  St  181;  Seely  v.  Alden. 
61  Pa.  St  302;  Cannon  v.  Hatcher,  1  Hill,  260;  26  Am. 
Dec  177.) 

McFaelanb,  J. — ^This  is  an  action  to  restrain  defend- 
ant (a  corporation)  from  diverting  water  from  a  natural 
watercourse  called  Kings  River,  And  for  damages  for  past 
diversion.  The  court  below,  sitting  without  a  jury,  gave 
judgment  for  defendant;  and  from  the  judgment  and  an 
order  denying  a  new  trial,  the  plaintiffs  appeal. 

The  plaintiffs,  who  are  August  Heilbron,  Adolph  Heil- 
bron,  S.  Clayburg,  and  S.  C.  Lillis,  aver  that  in  their  com- 
plaint that  they  "are  now,  and  they  and  their  predecessors 
and  grantors  for  more  than  five  years  last  passed  have 
been  the  owners  and  in  lawful  possession  of'  a  large  tract 
of  land  in  Fresno  and  Tulare  counties  in  this  state,  called 
the  "Rancho  Laguna  de  Tache."  The  facts  about  their 
title  and  possession,  as  proven  and  found  by  the  court, 
are  these:  On  and  prior  to  September  23,  1868,  the  title 
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in  fee  to  the  said  Rancho  was  in  Jeremiah  Clarke,  to 
whom  it  had  come  by  mesne  conveyances  from  Manuel 
Castro,  to  whom  before  that  time  it  had  been  patented 
by  the  XTnited  States  government.  On  said  September 
23,  1868,  said  Clarke  leased  the  Rancho  to  Edwin  St 
John  for  a  term  of  ten  years  from  and  after  Kovember 
1,  1868.  St  John  took  possession  under  the  lease,  and 
80  held  possession  until  the  tenth  day  of  September,  1874, 
on  which  day,  with  consent  of  Clarke,  he  transferred 
his  unexpired  leasehold  to  the  plaintiffs  herein^  who  then 
entered  and  have  been  in  possession  continuously  until 
the  commencement  of  this  action,  which  was  October  12, 
1883.  On  April  24,  1877,  Clarke  made  a  contract  with 
plaintiffs,  by  which  the  terms  of  the  lease  to  St  John  was 
extended  for  the  further  period  of  six  years,  ending  No- 
vember 1,  1884,  and  the  plaintiffs  were  given  the  privilege 
of  buying  a  part  of  the  land  at  a  specified  price.  On 
May  1,  1880,  Clarke  made  another  contract  with  plain- 
tiffs by  which  he  leased  said  rancho  to  plaintiffs 
for  the  term  of  ten  years  from  said  May  1st,  with  the 
privilege  of  buying  the  whole  of  the  land,  and  canceled 
the  contract  and  lease  of  April  24,  1877.  And  since 
May  1|  1880,  plaintiff's  possession  has  been  under  the 
said  contract  made  that  day.  Clarke  is  still  the  owner 
in  fee  of  the  land.    He  is  not  a  party  to  this  action. 

Along  this  land,  and  forming  a  boundary  of  it  for 
many  miles,  there  is  a  natural  watercourse  called  Kings 
River.  The  defendant,  by  means  of  a  dam  and  ditch,  has 
diverted  a  large  amount  of  the  water  of  this  river,  and 
carried  it  away  from  said  land,  and  continues  to  so  divert 
and  carry  it  Plaintiffs  bring  this  action  to  restrain  such 
diversion  and  for  damages,  basing  their  cause  of  action 
upon  the  right  of  a  riparian  owner  to  have  a  natural 
stream  to  continue  to  flow  as  by  nature  it  is  wont  to  flow, 
over,  through,  or  along  his  land.  Defendant  contends 
that  by  an  adverse  user  for  a  period  of  more  than  five 
years    before    the    commencement    of    the    action    it    has 
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acquired  the  right  to  have  the  water  continue  to  flow  in 
its  ditch^  and  pleads  the  statute  of  limitations. 

The  court  below  finds  that  in  1874  defendant  con- 
structed the  ditch  through  which  the  diversion  com- 
plained of  is  accomplished,  and  that  in  that  year  it 
turned  the  water  of  said  stream,  to  the  extent  of  a  certain 
number  of  inches,  into  said  ditch,  and  has  ever  since 
continuously  used  and  diverted  that  amount  of  water, 
and  no  more,  claiming  the  right  to  do  so;  '^and  that  said 
use  and  diversion  by  defendant  was  actual  and  continu- 
ous, open,  peaceful,  notorious,  and  known  to  plaintiffs, 
and  adverse  to  them  for  a  period  of  more  than  five  years 
immediately  preceding  the  commencement  of  this  ac- 
tion.'^ And  there  is  clearly  evidence  sufficient  to  sup- 
port this   finding. 

Plaintiffs  contend,  however  (and  this  contention  raises 
the  main  issue  in  the  case),  that  during  the  lease  to  St. 
John,  the  land  being  in  possession  of  tenants,  the  land- 
lord or  reversioner,  Clarke,  could  not  have  maintained 
an  action  for  the  diversion  of  the  water;  and  that,  there- 
fore, the  statute  of  limitations  did  not  begin  to  run 
against  him  during  the  tenancy.  And  they  invoke  the 
doctrine  that  title  by  prescription  is  based  upon  the  fiction 
of  a  lost  grant;  that  no  grant  can  be  presumed  as  against 
the  reversioner,  because  he  has  no  means  of  resisting  the 
adverse  user;  and  that  a  tenant  for  years  can  make  no 
grant  longer  in  duration  than  his  term. 

It  is  not  entirely  clear  how  this  proposition,  if  tenable, 
could  be  made  available  upon  the  facts  in  this  case.  If 
the  principle  contended  for  were  correct,  still,  if  after  the 
adverse  user  had  commenced  the  term  of  lease  had  ex- 
pired, thus  giving  the  landlord  the  right  to  the  posses- 
sion, he  could  not  continue  to  make  new  leases,  and  thus 
indefinitely  postpone  the  running  of  the  statute  of  limi- 
tations. The  theory  of  appellants  is,  that,  as  the  first 
lease  to  St.  John  did  not  expire  until  November  1,  1878, 
and  the  complaint  was  filed  October  12,  1883,  therefore 
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the  action — ^according  to  their  contention — was  com- 
menced in  time.  But  in  April,  1877,  while  the  adverse 
user  was  in  full  force,  Clarke,  bj  written  contract,  ex- 
tended the  lease  for  six  years;  thus  putting  it  out  of  his 
power — according  to  the  principle  asserted — to  sue  at 
the  end  of  the  first  lease.  And  by  contracts  and  leases 
overlapping  each  other,  Clarke  has  by  the  rule  con- 
tended for — disabled  himself  indefinitely  from  bringing 
an  action  for  the  alleged  diversion  of  the  water.  We 
mention  these  difficulties  in  appellants'  way  because  they 
are  obvious;  but  as  counsel  for  respondent  have  not 
very  strenuously  insisted  upon  them,  we  will  examine  the 
case  as  though  the  only  question  presented  were.  Can  the 
owner  in  fee  of  land,  having  leased  it,  and  while  it  is  in 
the  possession  of  the  tenant  for  years,  maintain  an  action 
against  a  third  party  for  the  diversion  of  water  from  a 
natural  stream  running  through  the  land? 

Section  826  of  the  Civil  Code  provides  that  ''a  person 
having  an  estate  in  fee,  in  remainder,  or  reversion,  may 
maintain  an  action  for  any  injury  done  to  the  inheri- 
tance, notwithstanding  an  intervening  estate  for  life  or 
years."  And  it  seems  clear,  upon  principle  and  author- 
ity, that  the  diversion  of  natural  water  from  land  is  ''an 
injury  done  to  the  inheritance."  The  flow  of  natural 
water  over  land  is  a  continuous  source  of  fertility  and 
benefit;  and  its  withdrawal  is  followed  by  consequences 
which  are  perpetually  injurious  to  the  freehold.  This  is 
strikingly  illustrated  by  the  averments  in  the  complaint 
in  this  case,  ''that  the  waters  of  said  Kings  River  have 
hitherto  been  accustomed  to  overflow,  seep  through,  and 
moisten  the  lands  of  said  rancho,  whereby  the  fertility 
of  said  lands  was  greatly  increased,  and  a  large  and 
valuable  quantity  of  natural  grass  was  produced  upon 
said  lands";  and  that,  by  reason  of  the  diversion  of  the 
water  by  defendant,  "said  lands  have  failed  to  produce 
their  accustomed  crops  of  natural  grass."  The  flow  of 
the  water  of  a  stream,  whether  it  overflow  the  banks  or 
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not,  naturally  irrigates  and  moistens  the  ground  to  a 
great  and  unknown  extent,  and  thus  stimulates  vegeta- 
tion; and  the  growth  and  decay  of  vegetation  add,  not 
only  to  the  fertility,  but  to  the  very  substance  and  quantity 
of  the  soil.  It  is  not  true,  therefore,  as  claimed  by  aj)- 
pellants,  that  the  water  of  a  natural  stream  may  be  taken 
away  from  land  for  a  great  number  of  years,  and  then 
turned  back,  without  any  permanent  injury  to  the  land. 
Moreover,  according  to  the  riparian  doctrine  (upon 
which  appellants  rely  in  this  case),  "the  right  to  the  flow 
of  water  is  inseparably  annexed  to  the  soil,  and  passes 
with  it,  not  as  an  easement  or  appurtenant,  but  as  a  par- 
cel/' {Lux  V.  Haggin,  69  Oal.  390,  and  cases  there  cited.) 
In  Cary  v.  Daniels,  5  Met  238,  the  court  say  that  the 
right  to  the  use  of  water  flowing  over  land  is  undoubtedly 
identified  with  the  realty,  and  is  a  real  and  corporeal  here- 
ditament. And  consequently,  it  has  been  repeatedly  held 
that  a  reversioner  may  maintain  an  action  for  interfer- 
ence with  natural  water,  although  the  land  be  in  the  ac- 
tual possession  of  a  tenant  for  years.  In  section  878  of 
Gould  on  Waters  it  is  said  that  "the  reversioner  may 
sue  for  any  wrongful  interference  with  the  future  enjoy- 
ment of  property.  This  includes  all  acts  directly  injur- 
ing his  freehold,  and  all  tidverse  uses  tending  to  estabUsh 
easements  or  to  abridge  his  rights."  And  at  section  379 
the  learned  author  says:  "In  America  it  has  been  held 
that  the  freehold  is  injured  by  causing  water  to  flow  back 
upon  the  plaintiff's  land,  or  into  his  race,  or  by  the  ob- 
struction of  his  mill  by  backwater;  or  again,  by  with- 
holding water  from  his  mill;  or  by  diverting  a  natural 
watercourse  from  his  land;  or  by  polluting  the  stream; 
and  that  the  reversioner  may  recover  for  such  injuries/*  In 
Hart  V.  Evans,  8  Pa.  St.  14,  it  was  held  that  "the  water- 
course was  a  permanent  advantage  to  the  inheritance; 
and  taking  it  away  was  an  injury  to  the  inheritance 
for  which  an  action  would  lie";  and  that  "the  gist  of 
the  action  for  diverting  a  watercourse  ia  the  diversion; 
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which,  in  whatever  waj  it  is  done,  is  an  injury  both  to 
the  freehold  and  the  possession."  It  seems  clear,  there- 
fore, that  Clarke  might  have  maintained  an  action 
against  the  defendant  for  the  alleged  diversion,  at  an^ 
time  after  it  commenced  in  1874,  and  within  the  statu- 
tory period  of  limitation  (whether  that  period  be  four  or 
five  years) ;  and  that  not  having  done  so  until  nearl;^ 
nine  years  afterwards,  he  and  the  plaintiffs  were  barred, 
and  defendant  acquired  title  by  adverse  user*  And  this 
is  so  without  considering  section  738,  Code  of  Civil  Pro- 
cedure, which  provides  that  "an  action  may  be  brought 
by  any  person  against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim^';  and  without  regard  to 
the  contention  of  respondents  that  the  statute  of  limita* 
tions  cuts  off  the  remedies  of  all  persons  whom  it  does  not 
expressly  except. 

The  point  that  respondents  are  not  found  to  '^ave 
paid  all  the  taxes,  state,  county,  or  municipal,  which 
have  been  levied  and  assessed  upon  said  land''  (sec.  325 
Code  Civ.  Proc.),  is  sufficiently  answered  by  the  fact  that 
it  does  not  appear  that  any  taxes  were  ever  levied  or 
assessed  upon  the  ditch  and  water  right  in  question  to 
defendant,  or  to  any  person  or  persons  known  or  un 
known* 

Judgment  and  order  affirmed. 

Thobnton,  J.,  Shabpstsin^  J.,  Seablb^  0*  J.,  and 
McBjoistbt,  J.,  concurred. 

Pateeson,  J.,  dissenting. — ^I  dissent  The  findings 
respecting  adverse  use  are  contradictory;  there  can  be 
no  adverse  use  to  set  the  statute  in  motion  where  the  use 
is  by  consent 

The  description  of  the  quantity — ^viz.,  "fourteen  thou- 
sand four  hundred  cubic  inches  per  second,  under  a 
four-inch  pressure,  of  the  waters  of  said  river" — ^is  uncer- 
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tain.  If  it  means  fourteen  thousand  four  hundred  cubic 
inches  per  second,"  or  ''fourteen  thousand  four  hundred 
inches  under  a  four-inch  pressurey''  it  is  not  supported 
bj  the  evidence. 

Behearing  denied. 


(No.  11042.    Department  Two.-— February  16,  1888.] 
CHIN    KEM    YOU    Appellant,    v.    AH    JOAN,    Eb- 

SPONDBNT. 

Agenct — ^LoAK  BT  AOENT — ACTION  TO  RECOVER. — ^An  agent  who  loans 
the  money  of  his  principal  in  the  name  of  the  principal  cannot  him- 
self sue  to  recover  it  back. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

D.  L.  Smoot,  and  Charles  Creighton,  for  Appellant. 

Frank  M.  Stone,  and  Sargent  &  Stone,  for  Respondent. 

Belcher,  O.  0. — This  is  an  appeal  from  a  judgment  of 
nonsuit 

The  action  was  brought  to  recover  the  sum  of  five  hun- 
dred dollars,  with  interest  thereon  at  the  rate  of  four  per 
cent  per  month  from  the  fifteenth  day  of  June,  1883,  till 
paid.  The  complaint  alleges  that  the  principal  sum  was 
loaned  by  plaintiff  to  defendant  on  the  fifteenth  day  of  De* 
cember,  1882,  and  that  it  was  then  and  there  agreed  be- 
tween the  parties  that  the  money  should  bear  interest  at 
the  rate  of  four  per  cent  per  month,  payable  monthly,  and 
should  be  repaid  three  months  after  the  date  of  the  loan. 
The  answer  denies  all  the  allegations  of  the  complaint 

The  material  facts  proved  by  plaintiff  at  the  trial  axe 
as  follows:— 
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The  plaintiff  was  a  Chinaman,  and  kept  a  pawnbroker'3 
shop  in  the  city  of  San  Francisco.  The  defendant  was  a 
Chinawoman,  and  lived  in  that  city.  There  was  a 
Chinese  society  in  the  city,  known  as  Hong  Fook  Tong. 
It  does  not  appear  how  the  society  was  formed,  or  who 
were  its  members,  but  its  business  was  to  receive  and  loan 
out  money.  The  plaintiff  acted  as  the  agent  of  the  so- 
ciety, or,  as  one  of  the  witnesses  said,  ''as  trustee'';  and 
'Hhe  money  of  the  society  was  under  his  control  and  in 
his  custody/' 

In  reference  to  the  loan,  the  plaintiff,  after  stating  that 
defendant  applied  to  him  at  his  shop  for  a  loan  of  five 
hundred  dollars,  and  after  stating  the  conversation  that 
ensued  about  the  security  and  the  rate  of  interest,  testi- 
fied as  follows:  ''She  asked  for  the  money  on  December 
14,  1882,  and  I  paid  it  to  her  on  December  15,  1882.  I 
went  in  company  with  Chin  Suey  Tung,  and  carried  the 
money  to  her.  I  wrote  out  the  contract,  and  when  we 
went  up  I  read  it  to  her.  She  also  got  Chin  Suey  Tung 
to  read  it  to  her.  She  said:  'That  is  the  contract'  She 
signed  the  contract  there  by  putting  her  finger  in  the 
ink  and  touching  it  to  the  paper.  That  is  the  contract 
in  the  book.  That  is  the  spot  which  she  made  with  her 
finger  near  her  name.  There  is  in  this  book  a  contract 
as  to  other  money  which  she  borrowed  from  me,  signed 
by  her  in  the  same  way.  After  she  signed  the  paper 
the  money  was  paid  to  her  in  gold  coin.  •  •  •  •  The 
contract  was  written  in  my  store, — ^it  was  signed  at  Ah 
Joan's  house.  Ah  Joan's  name  was  written  at  her  house. 
She  brought  out  an  ink  box  and  a  pen, — a  Chinese  pen. 
The  money  belonged  to  the  Hong  Fook  Tong." 

Chin  Suey  Tung  was  a  witness,  and  testified:  "On  De- 
cember 15,  1882,  Chin  Kem  You  came  to  my  store  and 
said  that  Ah  Joan  had  asked  him  for  a  loan  of  five  hun- 
dred dollars.  The  money  was  to  come  from  the  Hong 
Fook  Tong.  I  had  an  interest  in  it.  He  said:  'Ah  Joan 
wants  five  hundred  dollars,  and  if  you  have  time  we  will 
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give  it  to  her.'  •  •  •  •  I  went  with  Kem  You  up  to  Ah 
Joan's  house.  I  asked  Joan:  'Do  you  want  to  borrow 
some  of  the  Hong  Fook  Tong  money!'  She  said:  'Yes.' 
•  •  •  •  When  it  [the  contract]  was  written  Chin  Eem 
You  paid  Ah  Joan  five  hundred  dollars  in  twenty-dollar 
gold-pieces.  The  writing  is  Chinese.  The  book  and 
writing  are  the  records  of  borrowed  money.  This  par- 
ticular writing  is  the  account  of  money.  Chin  Kem  You 
read  it  to  Ah  Joan.  She  said  that  it  would  do.  As 
she  said  she  could  not  write,  she  signed  by  dipping  her 
finger  in  ink,  and  therewith  making  a  spot  mark  near 
her  name.     That  is  the  Chinese  method  of  signing  when 

the  party  cannot  write I  had  an  interest  in   the 

society^  and  an  interest  in  the  five  hundred  dollars.  The 
money  belonged  to  the  Hong  Fook  Tong  society,  and 
Chin  Eem  You  attended  to  their  accounts,  and  lent  out 
their  money  for  them." 

The  contract  referred  to  by  the  witness  when  trans- 
lated reads  as  follows: — 

"Chinese  Quong  Suey,  eighth  year,  eleventh  month, 
seventh  day.  Ah  Joan  borrowed  from  Hong  Fook  Tong 
five  himdred  dollars.  At  the  term  of  three  months  the 
money  must  be  paid  in  full  with  the  interest.  For  every 
hundred  dollars,  four  dollars  of  interest  must  be  paid 
each   month/' 

Afterwards  the  plaintiff  loaned  to  defendant  one  hun- 
dred dollars  of  his  own  money,  and  the  memorandum  of 
that  loan  is  in  the  same  book,  and  signed  in  the  same 
way  as  the  other,  and  is  translated  to  read  as  follows: — 

"Quong  Suey,  eighth  year,  twelfth  month,  twenty- 
fifth  day.  Ah  Joan  borrowed  one  hundred  dollars  from 
Chin  Kem  You.  Each  month  four  dollars  interest'' 

Of  this  loan  the  plaintiff  testified:  "The  five  hundred 
dollars  was  not  due  when  I  loaned  her  the  one  hundred 
dollars.  It  is  a  heavier  penalty  for  a  person  to  sign 
with  the  finger  and  not  repay  the  money.     Under  this 
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contract,  signed  in  this  waj,  I  could  have  anything  which 
Ah  Joan  possessed  to  satisfy  the  debt'' 

It  was  further  proved  that  the  defendant  stated  in  the 
presence  of  two  of  the  witnesses  that  she  owed  the 
plaintiff  $600,  and  that  she  subsequently  repaid  the 
$100  loan,  with  the  interest  thereon,  and  paid  $120,  being 
six  months'   interest  on  the  $500  loan. 

One  of  the  grounds  upon  which  the  non-suit  was  asked 
and  granted  was  that  the  plaintiff  was  not  the  real  party 
in  interest,  and  so  was  not  authorized  to  bring  the  suit 
in  his  own  name;  that  the  cause  of  action,  if  any  existed, 
was  in  favor  of  the  Hong  Fook  Tong  society,  and  not 
the  plaintiff. 

It  is  argued  for  the  appellant  that  he  was  authorized 
to  bring  the  action  in  his  own  name,  because  he  had  a 
personal  interest  in  the  money  loaned,  and  besides,  was 
the  trustee  of  an  express  trust 

After  carefully  examining  the  record,  we  are  unable  to 
find  any  evidence  that  the  plaintiff  had  any  personal 
interest  in  the  money,  or  was  a  member  of  the  ^'Hong 
Fook  Tong''  society.  It  is  true,  the  witness  Chin  Suey 
Tung,  speaking  of  the  writing  made  at  the  time  of  the 
loan,  said,  ''My  name  and  that  of  the  plaintiff  appear  in 
this  writing."  But  how  they  appeared  there  he  does 
not  say.  He  seems  to  have  translated  the  writing,  and 
as  translated  it  does  not  sustain  his  assertion.  If  he 
meant  to  say  that  be  and  the  plaintiff  were  members  of 
the  society,  he  should  have  so  stated  in  language  which 
could    be   understood. 

We  are  also  unable  to  find  any  evidence  that  the 
plaintiff  made  the  loan  as  the  trustee  of  an  express  trust 

"A  person  with  whom,  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another,  is  a  trustee  of  an 
express  trust,"  and  may  sue  without  joining  with  him 
the  persons  for  whose  benefit  the  action  is  prosecuted. 
(Sec  369,  Code  Civ.  Proc.)  The  plaintiff  had  charge  of 
the  Hong  Fook  Tong  society's  money,  and  loaned  it  to 
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defendant,  but  he  made  the  loan  in  the  name  of  the 
society,  and  not  in  his  own  name.  This  is  clearly 
shown  by  the  writing  which  he  drew  up  and  required 
the  defendant  to  sign,  as  an  acknowledgment  that  she 
had  received  the  money^  and  was  to  pay  it  at  a  fixed 
time  with  large  interest  The  plaintiff  seems  to  us,  in 
his  dealings  with  the  defendant,  to  have  acted  simply  as 
the  agent  of  the  society.  The  code  says:  ''An  agent  is 
one  who  represents  another,  called  the  principal,  in 
dealings  with  third  persons.^'  (Sec  2295,  Civ.  Code.) 
But  an  agent  who  had  loaned  out  the  money  of  his  prin- 
cipal in  the  name  of  the  principal  cannot  himself  sue  to 
recover  it  back.     {Swift  v.  Swift,  46  Cal.  269.) 

We  do  not  consider  the  statements  of  defendant  that 
she  owed  the  money  to  the  plaintiff  material 

The  judgment  should  be  affirmed. 

FooTB,   C,    and    Hatns,   C,   concurred. 

Ta£  Court. — For  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Hearing  in  bank  denied. 


(No.   12266.     Department  fwo. — ^February  Id.   1888.] 

A.  MONTGOMERY,  Respondent,  v.  GARRET  KEP- 
PEL  ET  AL.  SPRING  VALLEY  MINING  AND 
IRRIGATING  COMPANY,  Appellant. 

HORTOAGB  OF  AlTEB-ACQUIRED  E^BOPEBTY — ^KnOWLEDOB  OF  TERMS  OF  PCB- 

CHA8B — Pbiobity. — A  prior  mortgagee,  who  pending  the  negotia- 
tions for  his  mortgage  acquires  knowledge  that  the  property  offered 
as  security  belongs  to  a  third  person,  and  was  to  be  purchased  by  the 
mortgagor,  and  that  negotiations  for  its  purchase  were  then  pending, 
is  charged  with  notice  of  the  terms  upon  which  the  purchase  is 
made;  and  where  such  terms  involve  the  execution  by  the  purchaser 
of  a  mortgage  to  the  vendor  to  secure  the  purchase  price,  the  latter 
mortgage,  although  subsequently  recorded,  ia  entitled  to  priority 
over  the  other. 
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lo. — ^Mjeans  of  Knowledge — ^Notice. — ^A  mortgagee,  having  readily 
accessible  means  ol  acquiring  laiowledge  of  a  fact  affecting  the  title 
to  the  mortgaged  property,  which  he  might  have  ascertained  by  in- 
quiry, is  charged  with  notice  and  knowledge  of  such  fact. 

Id. — ^Estoppel — Statements  when  Opebatb  as. — Statements  to  operate 
aa  an  estoppel  must  be  made  with  the  ezpress  intention  to  deceive, 
or  with  such  carelessness  or  culpable  negligence  as  to  amount  to  con- 
atructive  fraud.  In  accordance  with  this  rule,  the  statements  of  the 
secretary  of  ihe  defendant  corporation,  relied  on  as  estopping  it 
from  netting  up  the  priority  of  its  mortgage,  held,  sot  to  operate  as 
an  estoppel* 

Appeax   from   a  judgment   of   the   Superior   Court  of 
Butte  County^  and  for  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Hundley  dc  Gals,  for  Appellant 

W.  P,  Ooad,  and  Arthur  Rodgers,  for  Respondent 

Thoenton,  J. — The  plaintiff  brought  this  action  to 
foreclose  a  mortgage  against  the  mortgagor.  Garret  Eep- 
pel,  and  the  Spring  Valley  Mining  and  Irrigating  Com- 
pany. Other  persons  were  made  parties  which  aeed 
not  be  here  especially  mentioned.  As  to  all  these  de- 
fendants dxcept  Keppely  the  general  allegatioc  is  made 
that  they  have  or  claim  to  have,  some  interest  in  or 
claim  upon  said  lands,  or  some  part  thereof,  as  purchas- 
ers, mortgagees,  judgment  creditors,  or  otherwise,  which 
interests  or  claims  are  subsequent  to  and  subject  to  the 
lien  of  plaintiff's  mortgage.  The  defendant  corporation 
above  named  ^t  up  a  mortgage  upon  s  portion  of  the 
land  covered  by  the  plaintiff's  mortgage  executed  by 
Keppel  to  it;  and  which  of  these  mortgages  was  prior 
in  right,  as  appears  from  the  transcript,  was  the  prin- 
cipal question  tried  and  determined  by  the  court  It 
appears  from  the  findings  of  fact  that  the  mortgage  to 
the  corporation  defendant  was  executed  on  the  twenty- 
second  day  of  JTovembor,  1883,  acknowledged  by  the 
mortgagor  on  the  same  day,  and  filed  for  record  in  the 
office  of  the  county  recorder  of  Butte  County  (where 
UtXV.  Cal.— 9  . 
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the  mortgaged  property  was  situate)  at  10:25  o'clock, 
on  the  twenty-sixth  day  of  November,  1883.  It  further 
appears  that  the  land  mortgaged  to  the  corporation  was 
conveyed  by  it  to  the  cx)mmon  mortgagor  on  the  same 
day  on  which  the  mortgagor  executed  to  the  defendant 
above  named  the  mortgage  just  mentioned;  that  the 
mortgage  was  executed  to  secure  to  the  defendant  a  part 
of  the  purchase-money  of  the  said  land,  the  other  por- 
tion having  been  paid  by  Keppel,  the  purchaser,  in 
cash  prior  to  the  delivery  of  the  conveyance  to  him  by 
the  defendant;  that  on  the  21th  of  November,  1883,  the 
deed  of  conveyance  of  the  land  sold  to  Keppel  was  de- 
livered to  him  by  defendant,  and  was  recorded  in  the 
proper  oflSce  in  Butte  County,  on  the  twenty-sixth  day 
of  November,  1883.  The  mortgage  to  plaintiff  was 
executed  on  the  22d  of  November,  1883,  and  was  re- 
corded in  the  proper  oflSce  in  Butte  County  on  the 
Twenty-second  day  of  November,  1883.  This  last  mort- 
gage was  executed  to  secure  a  loan  of  a  large  sum  of 
money  made  by  plaintiff  to  Keppel.  While  Keppel 
was  negotiating  with  plaintiff  for  this  loan,  it  became 
known  to  plaintiff  that  the  title  of  a  portion  of  the  land 
which  he  (Keppel)  offered  as  security  was  in  the  cor- 
poration defendant,  for  the  'purchase  of  which  Keppel 
was  then  negotiating  with  the  corporation.  This  pur- 
chase was  consunmiated  by  the  delivery  of  the  deed 
above  mentioned,  executed  to  Keppel  by  the  corpora- 
tion, a  payment  of  a  portion  of  the  purchase-money  by 
Keppel,  and,  concurrently  with  the  execution  of  the 
deed,  the  execution  to  the  corporation  by  Keppel  of  the 
mortgage  above  mentioned  to  secure  the  payment  of 
the  remainder  of  the  purchase-money.  All  the  above 
constituted  parts  of  the  transaction  of  purchase  by  Kep- 
pel of  the  corjwration  of  the  land  above  referred  to.  Of 
this  negotiation  of  Keppel  to  purchase,  the  plaintiff,  at 
the  time  of  making  the  loan  to  him,  was  aware;  and  he 
must    be    held    to    have    known    that    the    mortgage    con- 
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veycd  to  him  no  interest  in  this  land  until  the  deliver- 
ing of  the  deed  by  the  corporation  to  Keppel.  Being 
aware  of  the  purchase  by  Eeppel  of  this  land  of  the 
defendant,  plaintiff  must  be  held  to  have  known  of  the 
terms  of  the  purchase,  and  all  of  them;  and  if  he  did 
not  know  them,  he  must  have  deliberately  abstained 
from  knowing.  The  evidence  shows  that  the  plaintiff 
was  in  communication  with  Keppel  all  the  time  that  the 
purchase  was  pending,  knew  all  the  terms  of  it,  and  it 
would  be  most  strange  if  they  were  not  communicated 
to  plaintiff  by  Keppel.  Having  readily  accessible  means 
of  acquiring  knowledge  of  a  fact,  which  he  might  have 
ascertained  by  inquiry,  is  equivalent  to  notice  and 
knowledge  of  it  This  is  well  settled  by  repeated  de- 
cisions of  this  court  (Fair  v.  Stevenot,  29  Cal.  486, 
Smith  y.  Yvh,  81  CaL  184;  Pell  v.  McElroy,  36  Cal.  272; 
Thompson  v.  Pioche,  44  CaL  516.)  Under  these  circum- 
stances, we  must  hold  that  plaintiff  knew  that  a  part  of 
the  purchase-money  was  not  paid  when  the  deed  was 
executed  to  Keppel  by  the  corporation,  and  that  a  mort- 
gage was  executed  by  Keppel  to  the  corporation  to 
secure  this  unpaid  portion  of  the  purchase-money  at 
the  same  time  that  the  deed  was  executed.  This  being 
the  state  of  the  case,  we  must  hold  that  the  plaintiff  had 
notice  of  defendant's  mortgage  when  the  mortgage  to 
him  on  the  land  mentioned  became  operative,  and  that, 
therefore,  his  mortgage  as  to  this  land  must  be  post- 
poned to  that  of  the  corporation  defendant.  The  find- 
ing to  the  contrary  of  the  above  is  not  sustained  by  the 
evidence. 

But  it  is  urged  that  the  corporation  is  by  the  conduct 
of  one  of  its  officers  estopped  from  setting  up  the  priority 
of  its  mortgage  to  that  of  plaintiff.  This  contention  is 
based  on  the  following  facts  found  by  the  court  below: 
"That  in  making  said  loan  of  eighty  thousand  dollars  to 
defendant  Garret  Keppel,  and  during  the  time  negotia- 
tions and  granting  of  said  loan,  F.  W.  Gbad,  Esq.,   was 
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the  agent  and  attorney  for  plaintiff^  and  was  authorized 
to  examine  into  the  title  of  the  land  described  in  plain- 
tiff's mortgage;  that  said  Goad  was  informed  that  the 
legal  title  to  the  land  described  in  said  deed,  dated 
October  23^  1883,  from  defendant  Spring  Valley  Minin,<$ 
and  Irrigating  Company,  to  defendant  Garret  Keppel, 
was  in  said  defendant  corporation,  grantor;  that  said 
Goad,  as  such  agent  and  attorney,  after  obtaining  said 
information,  and  on  or  about  the  tenth  day  of  Novem- 
ber, 1883,  with  defendant  Garret  £eppel  called  at  the 
principal  office  of  said  corporation  defendant,  which 
was  in  San  Francisco;  that  said  Goad  there  met  Willis 
E.  Davis,  the  secretary  of  the  Spring  Valley  Mining 
and  Irrigating  Company,  and  told  said  secretary  that 
plaintiff,  A.  Montgomery,  had  employed  him  Co  examine 
the  title  to  said  land  to  see  whether  it  was  satisfactory; 
that  he  (said  Goad)  was  employed  to  do  so  by  said 
plaintiff,  and  was  plaintiff's  agent  in  such  matters;  that 
he  wanted  to  see  that  the  title  was  perfect;  that  plaintiff, 
A.  Montgomery,  wanted  to  know  how  much  money  he 
would  have  to  pay  the  defendant  Spring  Valley  Mining 
and  Irrigating  Company  in  order  to  get  a  perfect  title, 
as  plaintiff  was  taking  a  mortgage;  that  said  secretary 
then  gave  as  such  sum  $12,978;  that  said  Goad  then 
informed  said  secretary  that  if  he  found  the  title  perfect 
in  other  respects  at  Oroville,  where  he  was  going,  he 
should  put  plaintiff's  mortgage  on  record,  and  upon  bis 
return  to  San  Francisco  would  pay  the  $12,978, — give 
a  check  for  it, — and  take  the  deed  of  the  Spring  Valley 
Mining  and  Irrigating  Company,  which  deed,  being 
that  hereinbefore  referred  to,  had  been  prepared  in 
form,  and  was  shown  to  said  Goad  by  said  secretary; 
that  said  Goad  went  to  Oroville  on  or  about  the  nine- 
teenth day  of  November,  1883,  and  staid  until  the  22d, 
when  plaintiff's  mortgage  was  acknowledged  and  re- 
corded; that  said  Goad  returned  to  San  Francisco,  and 
on   his   way   back,  on   the   23d,   paid,   at   the   request  of 
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defendant  Garret  Keppel,  to  the  Marysville  Savings 
Bank,  $61,138.70;  that  upon  his  return  to  San  Fran 
Cisco,  and  upon  the  twenty-fourth  day  of  November, 
1883,  said  Groad,  at  his  office,  delivered  a  check  in  pay- 
ment of  said  sum,  $12,978,  in  the  presence  of  defendant 
Garret  Keppel,  to  said  Davis,  the  secretary  of  the  cor- 
poration defendant,  of  which  check  the  following  is  a 
copy;— 
"No.  Saw  Fbanoisco,  November  24,   1883. 

"The  Bank  of  California  pay  to  Spring  Valley  Mining 
and  Irrigating  Company,  or  order,  twelve  thousand  nine 
hundred  and  seventy-eight   ($12,978)    dollars. 

"A.  Montgomery. 
*Ter  W.  F.  Goad. 

'Indorsed:— 

^'Spbing  Vallst  Mining  and  Ibbigating  Company. 
"By  Willis  E.  Davis,  Secretary. 

"That  said  check  was  paid;  that,  upon  the  delivery  of 
said  check,  said  secretary,  Davis,  delivered  said  deed  of 
said  corporation,  executed  and  acknowledged  by  the 
president  and  secretary,  to  defendant  Garret  Keppel, 
and  said  Goad;  that  said  Goad  thereupon  sent  said  deed 
to  the  office  of  the  county  recorder  of  Butte  County, 
where  the  same  was  filed  for  record  on  the  twenty-sixth 
day  of  November,  1883,  as  aforesaid." 

We  cannot  see  how  au  estoppel  can  grow  out  of  these 
facts.  In  the  first  place,  admitting  that  Davis  was  the 
secretary  of  the  corporation,  it  does  not  appear  that  he 
had  authority  to  bind  or  affect  the  corporation  by  any 
statement  he  might  make  in  regard  to  Keppel's  pur- 
chase. Conceding  that  he  had  authority  to  affect  the 
corporation  by  the  statement  of  a  fact,  the  question  put 
to  him  was  not  as  to  a  fact,  but  as  to  a  question  of  law. 
Further,  that  a  statement  shall  operate  as  an  estoppel, 
it  must  be  made  with  the  express  intention  to  deceive, 
or  with  such  carelessness  or  culpable  negligence  as  to 
amount  U)  constructive  fr^.ud.     ^Boggs  v.  Mining  Co.,  14 


Digitized  by 


Google 


134  Johnston  v.  S.  F.  Savings  Union.    [Sup.  Ot 

Cal.  367,  368;  Davis  v,  Davis,  26  Cal.  40,  41.)  We  see 
here  no  intention  of  Davis  to  deceive,  nor  can  we  per- 
ceive that  plaintiff  was  or  could  be  misled  by  anything 
which  Davis  stated  to  his  attorney.  That  the  plaintiff 
was  not  without  the  means  of  acquiring  the  knowledge 
which  he  sought  is  too  plain  for  argument  He  might 
have  ascertained  it  from  the  mortgagor,  with  whom  he 
was  communicating  all  the  time  that  the  negotiation 
for  the  loan  was  going  on;  or  if  he  had  inquired  of  the 
company  as  to  the  terms  of  its  transactions  with  Kep- 
pel,  he  would,  no  doubt,  have  ascertained  what  they 
wen^  There  is  no  estoppel  shown  by  the  evidence  or 
the  finding.  (Davis  v.  Davis,  supra.)  The  mortgage  of 
the  corporation  must  be  held  prior  and  superior  to  that 
of  the  plaintiff  on  the  land  above  mentioned,  and  there- 
fore the  judgment  and  order  denying  a  new  trial  must 
be  reversed,  and  the  cause  remanded  for  a  new  triaL 
Ordered  accordingly. 

MoFabland,  J.,  and  Shabpstsin^  J.,  concurred. 

Hearing  in  bank  denied. 


[No.  12076.     In  Bank.— February  18,  1888.] 

JAMES    JOHNSTON    et    al..    Plaintiffs,    v.    SAN 

FEANOISCO  SAVINGS  UNION,  Defendant. 

Opinion — Findings. — ^An  opinion  of  the  trial  court  is  not  the  "flndings." 
Id. — Collateral  Attack. — ^The  question  of  the  sufficiency  of  the  findings 

to  support  the  judgment  cannot  be  made  on  a  collateral  attack. 
Service  of  Summons — Appearance — Fictitious  Name — Insertion  of 
True  Name — CX)llateral  Attack. — Where  a  person  is  not  named 
as  a  party  to  the  action,  or  served  with  summons,  but  files  an  an- 
swer which  recites  that  he  was  sued  under  a  certain  fictitious  name, 
to  which  no  objection  is  made,  and  the  case  is  tried  and  judgment 
rendered  against  him,  he  is  bound  by  such  judgment.  Tlie  non* 
insertion  of  his  true  name  by  amendment  to  the  complaint  does  not 
render  the  judgment  void  on  a  collateral  attack. 


Digitized  by 


Google 


Feb.  1888.]     Johnston  v.  S.  F.  Savings  Union.         136 

FbBECLOSUBX — ^LmOATION  OF  ADVERSE  INTERESTS — COLLATERAL  ATTAOK. 

— While  adverse  interests  cannot  properly  be  litigated  in  foreclosure^ 
jet  it  they  are  put  in  issue,  tried  and  determined,  the  judgment  Is 
not  void  on  a  collateral  attack. 

Law  of  the  Case. — Instance  of  an  application  of  the  rule. 

Odmmunitt  Pbopertt — Act  of  1850 — ^Poweb  of  SuRvrvoB — ^Mobtoaob. 
— ^Under  the  act  of  1850,  the  surviving  husband  had  authority  to 
keep  alive  a  debt  and  mortgage  made  before  the  wife's  death ;  and  in 
determining  the  identity  of  the  debt  and  mortgage,  equity  will  look 
beneath  the  form  of  the  transaction.  But  he  had  no  authority  to 
make  an  entirely  new  mortgage  to  raise  money  for  the  prosecution 
of  new  enterprises. 

Condition  of  Equitable  Relief. — ^Where  the  interest  of  a  mortgagor 
escapes  being  bound  by  a  decree  in  foreclosure  through  a  slip  in  the 
proceedings,  and  he  subsequently  comes  into  equity  to  be  relieved  of 
the  cloud  cast  upon  his  interests  by  reason  of  such  proceedings,  he 
will  be  required,  as  a  condition  of  relief,  to  pay  his  proportion  of 
the  mortgage  debt. 

Id. — ^In  imposing  a  condition,  a  oourt  of  equity  will  take  into  consider- 
ation ail  the  circumstances,  in  order  to  arrive  at  the  justice  of  the 
case,  without  regard  to  the  strict  legal  rights  of  the  parties. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion* 

Eugene  R.  Gather,  and  Oearge  C.  Ross,  for  Plaintiffs. 

The  decree  in  the  foreclosure  suit  was  void  so  far  as 
it  affected  James  Johnston,  Jr.,  because  he  was  not  a 
party  thereto,  and  did  not  intervene.  (Code  Civ.  Proc, 
sec  387.)  The  court  in  the  foreclosure  suit  had  no 
jurisdiction  to  adjudicate  upon  rights  claimed  and  as- 
serted adversely  to  both  mortgagor  and  mortgagee,  and 
paramount  to  both.  (San  Francirsco  v.  Lawton,  18  CaL 
472;  79  Am.  Dec.  187;  Fulton  v.  Hanlow,  20  Cal,  450; 
Flandreau  v.  Downey,  23  Cal.  354;  Croghan  v.  Minor,  63 
Cal.  15;  Banning  v.  Bradford,  21  Minn.  308;  18  Am.  Rep. 
398 ;  Coming  v.  Smith,  6  N.  Y.  82 ;  Lewis  v.  Smith,  9  N. 
Y.  502;  Payn  v.  Grant,  23  Hun.  136;  Liitlefield  v.  Crocker, 
30  Me.  192;  Ilolcomb  v.  Eolcomb,  2  Barb.  20;  Roche  v. 
Knight,  21  Wis.  324;  McComh  v.  Spangler,  71  Cal.  418; 
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Bummers  v.  Bromley,  2S  Mich.  127;  Munday  v.  Vail,  34 
N.  J.  L.  418.)  The  surviving  husband  under  the  act  of 
1850  had  no  power  to  mortgage  the  children's  interest 
in  the  land.  He  was  by  law  vested  with  a  naked  author- 
ity over  the  deceased  wife's  estate  in  the  communitji 
limited  to  a  sale  of  the  property  for  the  settlement  of  the 
debts.  All  his  powers  were  derived  by  implication  of  law, 
as  in  the  case  of  a  surviving  partner.  {Estate  of  Tomp- 
kins. 12  Cal.  114;  Packard  v.  Arellanes,  17  CaL  626;  Ord 
V.  De  la  Guerra,  18  Cal.  67.)  The  power  of  the  surviv- 
ing husband  to  sell  the  property  did  not  include  the 
power  to  mortgage.  (Trufeh  v.  Bunnell,  11  Or.  58;  50 
Am.  Rep.  456;  Hubbard  v.  German  Catholic  Cong.,  34 
Iowa,  37;  Hoyt  v.  Jacques,  129  Mass.  287;  Ferry  v.  Laible, 
31  N.  J.  Eq.  566;  Stokes  v.  Payne,  58  Miss.  614;  Albany 
Ins.  Co.  V.  Bay,  4  N.  Y.  9;  Bloomsr  v.  Waldron,  3  Hill, 
361;  Patapsco  0.  Co.  v.  Morrison,  2  Wood,  395;  Head  v. 
Temple,  4  Ileisk.  34;  Tyson  v.  Latrobe,  42  Md.  325.)  The 
surviving  husband  had  no  power  to  extend  the  indebted- 
ness against  the  children's  interest  in  the  land.  (Wood 
on  Limitations,  sec.  287;  Bell  v.  Morrison,  1  Pet  351; 
Fonie  V.  Bacon,  24  Miss.  156 ;  Briscoe  v.  AnketeU,  28  Miss. 
361;  61  Am.  Dec.  553;  fitsA  v.  Stowell,  71  Pa.  St  208;  10 
Am.  Rep.  694 ;  Martin  v.  Kirk,  2  Humph.  529 ;  Van  Kewen 
V.  Parmelee,  2  N.  Y.  523;  Hart  v.  Woodruff,  24  Hun,  510; 
Shoneman  v.  Felgley,  7  Pa.  St  433;  Knights  v.  Clement, 
45  Ala.  89;  Kallenbach  v.  Dickinson,  100  111.  427;  39  Am. 
Rep.  47.)  The  power  given  to  the  husband  to  sell  to 
pay  debts  carries  with  it  to  the  heir  the  correlative  right 
to  liave  the  property  converted  into  money.  (Estate  of 
Crosby,  55  Cal.  574.)  The  statute  of  limitations  barred 
the  debt  as  to  plaintiffs  on  the  25th  of  March,  1864. 
{]Ydls  V.  Harler,  56  Cal.  342;  Jeffers  v.  Cook,  68  CaL 
147;  Lord  v.  Morris,  18  Cal.  482.) 

A,  cC  H.  C.  Campbell,  and  Cope  &  Boyd,  for  Defendant. 

The  voluntary  appearance  of  James  Johnston,  Jr.,  in 
the  foreclosure  suit  gave  the  court  jurisdiction  over  him. 
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(Tyrrell  v.  Baldtuin,  67  CaL  1.)  The  failure  to  insert  hia 
name  in  the  complaint  was  a  mere  irregolarity  for  which 
the  judgment  of  foreclosure  cannot  be  collaterally  at- 
tacked. (Campbell  y.  Adams,  60  CaL  208.)  The  title  of 
the  plaintiffs,  being  subordinate  to  the  mortgage,  was 
not  adverse  in  such  a  sense  as  to  preclude  it  from  being 
litigated  in  the  foreclosure  action.  (Jones  on  Mortgages, 
see.  1440;  Kohner  v.  Ashenauer,  17  CaL  678;  Mabury  r. 
Ruiz,  58  CaL  11.)  Even  if  the  plaintiffs  title  were  ad- 
verse, the  judgment  determining  it,  although  erroneous 
and  liable  to  reversal,  is  not  void.  On  the  contrary,  it 
is  valid  until  reversed,  and  cannot  be  collaterally  at- 
tacked. (Freeman  on  Judgments,  sec.  303;  Board  of 
Supervisors  v.  Mineral  Poifd  B.  B.  Co.,  84  Wis.  121; 
Leivis  V.  Smith,  9  N.  Y.  502;  61  Am.  Dec  706.)  The  sur- 
viving husband,  as  the  representative  of  the  community, 
had  power  to  make  the  mortgage  in  question  for  the 
purpose  of  adjusting  and  settling  the  affairs  of  the  com- 
munity. (1  Hittell's  Oen.  Laws,  art  3671,  sec.  9;  Civ. 
Code,  sec  172;  Packard  v.  AreUanes,  17  CaL  525;  Cooh  v. 
Norman,  60  CaL  633;  RvsJe  v.  Warren,  25  La.  Ann.  314; 
Hawley  v.  Crescent  City  Bank,  26  La.  Ann.  230 ;  Carter  v. 
Conner,  60  Tex.  52;  Jones  on  Mortgages,  sec  129;  2 
Story's  Eq.  Jur.,  sec.  1064-1064  b.)  The  sale  under  the 
judgment  of  foreclosure,  and  the  deed  executed  in  pur- 
suance thereof,  passed  the  title  to  the  property,  and 
divested  the  interests  of  the  plaintiffs,  although  two  of 
them  were  minors,  and  not  parties  to  the  judgment 
(Rusk  V.  Warren,  25  La.  Ann.  314;  Hawley  v.  Crescent 
City  Bank,  26  La.  Ann.  230 ;  Carter  r.  Conner,  60  Tex.  62 ; 
Baird  v.  Lem^e,  23  La.  Ann.  424;  Phelan  ▼•  Ax,  25  La. 
Ann.  379;  Burleson  v.  Burleson,  28  Tex.  383.)  If  the 
plaintiffs  are  entitled  to  any  relief,  it  can  only  be  granted 
on  condition  that  they  pay  their  proportionate  share  of 
the  debts  of  the  community.  (Coulson  v.  Wells,  21  La. 
Ann.  383;  Kellogg  v.  Duralde,  26  La.  Ann.  234;  Walker 
V.  Howard,  34  Tex.  478.)  . 
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Haynb,  C. — An  action  to  quiet  title.  In  1859  the 
property  in  controversy  was  the  community  property  of 
Tames  Johnston,  Sen.,  and  Petra  Jara,  his  wife.  In  that 
year  Johnston  was  indebted  to  J.  and  William  M.  Morris 
in  the  sum  of  seventeen  thousand  dollars,  secured  by 
mortgage  upon  the  property,  and  "which  said  indebted- 
aess  was  a  debt  contracted  during  the  lifetime  of  said 
Petra,  and  after  her  intermarriage  with  said  James  John- 
ston, Sen.,  and  was  a  debt  of  said  marital  community.'' 
Petra  Jara  died  on  April  30,  1861,  leaving  the  three 
plaintiffs  her  surviving  children.  Prior  to  her  death 
the  debt  had  been  reduced  by  payments,  and  subse- 
quently there  were  many  changes  in  the  form  of  the 
indebtedness.  In  this  regard  the  court  finds:  "That 
said  debt  was  never  paid,  but  that  said  James  Johnston, 
Sen.,  at  different  times  renewed  and  extended  such  debt, 
and  the  security  therefor,  which  indebtedness  and  secu- 
rity were  held  by  other  persons  than  said  J.  and  William 
M.  Morris,  but  that  it  always  existed  and  continued,  in- 
creased by  the  accumulation  of  interest  at  said  rate;  and 
that  new  mortgages  were  by  said  James  Johnston,  Sen., 
substituted  for  the  old  from  time  to  time  as  they  fell  due. 
That  the  loan  made  by  the  defendant  herein  and  the 
mortgage  given  therefor  •  •  •  .  was  one  of  such  re- 
newals and  substitutions;  and  to  the  extent  of  $9,150,  with 
interest  thereon  from  April  1,  1861^,  was  a  survival  of  the 
said  debt  of  the  marital  community  of  said  James  Johnston, 
Sen.,  and  Petra  Jara." 

I  In  November,  1875,  the  defendant  herein  commenced 
an  action  to  foreclose  the  mortgage  mentioned  in  the 
finding  quoted.  The  three  children  of  Petra  Jara  (two 
of  whom  were  then  minors)  were  not  parties  defendant 
by  name;  but  they  came  in  and  filed  answers,  reciting 
that  they  were  sued  by  fictitious  names,  and  setting  up 
substantially  the  facts  upon  which  they  found  their 
present  claim.  Judgment  was  entered  for  the  plaintiff 
in  said  suit,  and  the  property  was  sold,  the  plaintiff  in 
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said    suit    (defendant    herein)     becoming    the    purchaser, 
and  in  due  time  receiving  the  sheriff's  deed. 

The  court  below  decided  against  the  plaintiff  James 
Johnston^  but  quieted  the  title  of  the  other  two  plaintiffs 
upon  condition  of  their  paying  to  the  defendant  their 
proportion  of  the  community  debt  of  $9,150,  with  inter- 
est from  April  1,  1864.     Each  side  appeals. 

1.  It  is  contended  that  the  court  in  the  foreclosure 
suit  filed  a  second  set  of  findings,  and  that  this  being 
unauthorized,  the  decree  was  void.  It  is  plain,  however, 
that  what  is  termed  the  first  set  of  findings  is  merely  the 
opinion  of  the  court.  The  learned  judge  who  wrote  it 
calls  it  a  '^memorandum."  But  if  it  had  amounted  to 
formal  findings,  and  if  the  consequence  had  been  that 
the  second  set  of  findings  was  unauthorized  as  con- 
tended, the  result  would  simply  be  that  the  document 
first  filed  would  do  duty  as  the  findings  in  the  case;  and 
it  would  not  matter  whether  it  supported  the  judgment 
or  not  For  the  question  whether  the  findings  support 
the  judgment — in  other  words,  whether  the  judgment 
is  erroneous — cannot  be  raised  in  a  collateral  action. 
If  there  were  no  findings  at  all,  a  waiver  would  have  to 
be  presumed  even  on  appeal  in  the  cause,  and  a  fortiori 
in  a  subsequent  action.  It  has  even  been  held  that  a 
judgment  ordered  without  a  trial  cannot  be  attacked  col- 
laterally.    (Ex  parte  Bennett,  44  Cal.  87.) 

2.  The  plaintiff  James  Johnston,  Jr.,  was  of  age  at 
the  time  of  the  commencement  of  the  foreclosure  suit. 
As  above  stated,  he  was  not  named  as  a  party  defendant, 
nor  was  he  served  with  summons  under  a  fictitious  name. 
But  he  came  in  and  answered,  reciting  that  he  was  sued 
by  the  fictitious  name  of  John  Doe,  and  setting  up  the 
substance  of  his  claim  in  the  present  suit.  The  com- 
plaint was  not  amended  by  inserting  his  true  name,  but 
judgment  was  entered  against  him  by  his  true  name. 

The  fact  that  he  was  not  served  with  summons  is  im- 
materiaL     Service  of  summons  is   waived  by  appearance 
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(except  in  case  of  a  minor) ;  and  we  think  this  rule  ap- 
plies where  the  party  is  sued  by  a  fictitious  name,  as  this 
party  appears  from  his  own  recital  to  have  been.  Nor  is 
it  material  that  his  true  name  was  not  afterwards  in- 
serted in  the  complaint  That  irregularity  does  not  ren- 
der the  judgment  void.  {Campbell  9.  Adams,  50  GaL 
203.) 

But  it  is  argued  for  this  plaintiff  that  his  interest  was 
adverse  to  that  of  the  mortgagor,  and  therefore,  that  it 
could  not  have  been  litigated  in  the  foreclosure  suit,  and 
that  the  decree  is  void  as  to  him  for  that  reason. 

Conceding  for  the  purpose  of  the  case  that  his  interest 
was  adverse  within  the  meaning  of  the  rule  invoked,  and 
that  therefore  it  could  not  properly  have  been  tried  and 
determined  in  that  suit,  the  fact  remains  that  it  tmis 
there  tried  and  determined.  The  court  had  jurisdiction 
of  the  subject-matter  and  of  the  person;  and  this  being 
the  case,  we  fail  to  perceive  how  the  circumstance  that 
the  issues  tried  were  improperly  mixed  up  with  other 
issues  can  render  the  judgment  void.  If  that  were  the 
rule,  it  would  follow  that  questions  as  to  misjoinder  of 
causes  of  action  and  defense  could  be  made  on  a  collat- 
eral attack,  which  it  is  hardly  necessary  to  say  is  not 
the  case.  If  the  party  did  not  desire  to  have  his  interest 
passed  upon  in  the  foreclosure  suit,  and  was  right  in  his 
position  with  respect  to  it,  he  should  have  taken  steps  to 
present  the  question  in  that  suit;  or  if  he  wished  a  jury 
trial,  he  should  have  asked  for  it  there. 

The  case  of  McComh  v.  Spangler,  71  Gal.  418,  is  not  in 
conflict  with  the  foregoing.  There  the  judgment  of  fore- 
closure against  the  party  in  question  was  by  default. 
He  did  not  set  up  his  adverse  interest;  and  the  decision 
simply  was  that  he  was  not  required  to  do  so.  The 
other  cases  cited  have  no  application.  In  San  Francisco 
y.  Lawton,  18  GaL  472,  79  Am.  Dec.  187,  Croghan  v. 
Minor,  68  Gal.  15,  and  Marlow  v.  Barlew,  53  GaL  456, 
the  question  was  made  on  appeal  in  the  foreclosure  suit. 
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In  Fvllon  v.  Eanlow,  20  CaL  450^  and  Flandreau  v.  Dow- 
ney, 23  Cal.  354,  the  actions  were  not  actions  of  fore- 
closure. 

3.  The  other  plaintiffs  here,  vis.,  John  F.  Johnston 
and  Francis  1\  Johnston,  were  minors  at  the  time  of  the 
foreclosure  suit.  And  it  was  held  upon  the  former  appeal 
that  the  court  did  not  acquire  jurisdiction  of  their  per- 
sons in  that  suit.  It  is  now  argued  for  the  defendant  here 
that  the  surviving  husband  represented  the  community, 
and  that  therefore  the  children  were  not  necessary  par- 
ties, and  Carter  v.  Conner,  60  Tex.  52,  is  cited.  But  that 
matter  was  decided  upon  the  former  appeal.  The  court 
there  said:  ''As  to  the  legal  title  of  an  undivided  moiety 
of  the  lands,  descent  was  cast  upon  them  on  the  death  of 
their  mother.  The  object  of  the  suit  was  to  sell  and 
transfer  their  title,  as  well  as  that  of  thoir  father.  They 
had  an  interest  to  protect  it;  to  deny  the  existence  of 
the  iriortgage,  or  to  reduce  the  amount  alleged  to  be 
secured  by  it;  to  prove  that  there  were  no  community 
debts,  or  that  they  were  less  than  the  advance  made  by 
the  mortgagee,  and  that  the  mortgagee  had  notice  of 
the  facts  with  reference  to  such  indebtedness;  that  their 
father  hud  exceeded  his  limit  of  authority,  and  that  the 
inortga^'e  knew  it  was  not  a  mortgage  in  'good  faith.' 
As  fhey  were  necessary  parties  to  the  foreclosure  suit, 
the  decree  therein  was  void  with  respect  to  one-half  the 
luiuJs  inortgagcd,  unless  the  court  acquired  jurisdiction 
of  the  infants."  (Johnston  v.  8.  F.  Savings  Union,  63  Cal. 
560,    561.) 

This  decision  has  become  the  law  of  the  case,  and  the 
question  as  to  the  effect  of  the  decree  upon  the  interest 
of  these  two  plaintiffs  is  no  longer  open.  Upon  the  re- 
trial the  court  below  so  held.  But  it  is  also  held  that 
the  present  action  being  equitable  in  its  nature,  these 
plaintiffs  would  be  granted  relief  only  upon  condition 
of  their  paying  to  the  defendant  here  two-sixths  of  the 
^um  of  $9,150  and  interest     Each  side  appeals  from  this 
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decision.  The  two  plaintiffs  urge  that  no  condition  should 
have  heen  imposed  upon  them,  and  that  if  it  be  imposed, 
the  rents  and  profits  should  be  set  off  against  it  The  de- 
fendant contends  that  the  condition  should  have  been 
extended  to  a  proportion  of  the  whole  sum  found  due  in 
the  foreclosure  suit  We  will  examine  these  positions 
separately. 

(a)  The  wife  having  died  while  the  act  of  1850  was 
in  force,  that  act  must  govern  the  case.  The  construo- 
tion  which  it  received  was  that  the  death  of  the  wife  did 
not  release  any  portion  of  the  property  from  liability  to 
be  taken  for  community  debts,  and  that  her  descend- 
ants took  it,  subject  to  the  payment  of  such  debts;  that 
no  probate  administration  of  the  estate  of  the  deceased 
wife  was  necessary,  but  that  the  husband  had  control  of 
the  property  as  survivor  of  the  marital  partnership  for 
the  purpose  of  settling  up  its  affairs.  (See  Packard  v. 
Arellanes,  17  CaL  636 ;  Ord  v.  De  la  Ouerra,  18  Cal.  67 ; 
Cook  V.  Norman,  50  CaL  637.) 

At  the  time  of  the  death  there  was  a  community  debt, 
which  was  secured  by  mortgage  upon  the  property.  This 
debt  (or  a  portion  of  it)  was  kept  alive  by  the  surviving 
husband  by  renewals,  extensions,  and  substitutions,  as 
stated  in  the  finding  above  quoted.  If  he  had  the  power 
so  to  keep  it  alive,  we  think  it  must  be  regarded  as  the 
same  debt;  for  a  court  of  equity  will  look  beneath  tho 
mere  form  of  the  transaction  and  regard  its  substance 
only.  We  think  he  had  the  power.  If  he  could  have 
conveyed  the  whole  property  in  satisfaction  of  the  debt, 
as  was  held  in  Cook  v.  Norman,  above  cited,  it  is  hard  to 
see  why  he  could  not  attempt  to  save  some  of  it  for  those 
interested  by  putting  off  the  day  of  payment  (Busk  v. 
Warren,  25  La.  Ann.  314.)  The  children  were  not  per^ 
sonally  liable  for  the  debt,  and  could  not  lose,  but  might 
have  gained,  by  the  course  taken. 

At  the  time  of  the  foreclosure  suit,  therefore,  the  in* 
terests  of  these  children  were  boimd  by  the  mortgage  for 
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a  portion  of  the  debt.  Their  interests  escaped  from  the 
operation  of  the  decree  by  a  mere  slip  in  the  foreclosure 
proceedings.  And  while  it  must  be  held  that  they  did 
so  escape^  yet  when  the  owners  of  such  interests  come 
into  equity  for  relief  against  the  doud  arising  from  the 
very  same  foreclosure  proceedings,  they  must  be  prepared 
to  do  equity.  And  we  think  it  is  equity  that  they  should 
pay  such  proportion  of  the  community  debt  as  their  share 
bears  to  the  whole  property,  viz.,  two-sixths.  (See  Kel- 
logg V.  Duralde,  26  La.  Ann.  234.)  The  court  below 
therefore,  was  right  in  imposing  the  condition  upon  the 
plaintiffs. 

(&)  We  think  it  was  also  right  in  not  extending  the 
condition  to  a  proportion  of  the  whole  sum  found  due  in 
the  foreclosure  suit  The  equity  to  which  effect  is  given 
by  the  condition  depends  upon  whether  at  the  time  of 
the  foreclosure  suit,  the  interests  of  the  plaintiffs  were 
bound  by  the  mortgage.  As  above  stated,  we  think 
their  interests  were  bound  by  the  mortgage  for  so  much 
of  the  debt  as  was  a  survival  of  the  original  debt  con- 
tracted during  the  existence  of  the  community.  This 
was  fixed  by  the  findings  at  $9,150,  with  interest  as 
specified;  and  after  a  careful  examination  we  cannot  say 
from  the  record  that  this  finding  was  not  justified  by 
the  evidence.  The  remainder  of  the  sixty  thousand  dol- 
lars, then,  was  a  debt  contracted  after  the  dissolution  of 
the  community.  The  question,  therefore,  is,  whether  the 
surviving  husband  had  the  power  to  bind  the  interests 
of  the  children  for  the  payment  of  this  portion  of  the 
debt. 

The  position  that  he  had  such  power  appears  to  us  to 
rest  upon  the  idea  that  notwithstanding  the  death  of  tlie 
wife  the  "community*'  continued  or  might  continue  with 
reference  to  the  children's  interest.  So  far  as  we  are 
advised,  that  was  the  case  in  the  Spanish  law.  In  the 
argument  of  the  case  of  Packard  v.  Arellanes,  Mr.  Lies 
(who  was  well  versed  in  Spanish  law)   said:  "By  what- 
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ever  shadowy  designation  of  feigned  dominion  or  defea- 
sible right  the  Spanish  jurists  call  the  mother's  title 
her  heirs  knew  that  the  property  must  descend  to 
them,  and  that  their  father  managed  it  as  their  senior* 
partner/'  (17  Cal.  530.)  And  in  Ord  v.  De  la  Querta. 
Baldwin,  J.,  delivering  the  opinion,  said:  "It  is,  more* 
over,  held  by  the  civil  law  that  when  the  husband  keeps 
undivided  the  common  property  after  the  death  of  the 
wife  it  is  presumed  to  be  done  with  the  acquiescence  of 
the  heirs,  and  the  effect  is  to  continue  the  partnership, 
(See  Escriche's  Diet,  verb.  Bienes  Gananciales,  368.)" 

But  this  doctrine  of  the  Spanish  law  (if  such  it  be) 
did  not  obtain  a  foothold  in  our  law.  Under  the  act 
of  1850  the  wife's  interest  vested  in  her  descendants. 
"They  take  title  of  the  same  nature,  and  to  the  same  ex- 
tent, as  that  which  vests  in  the  survivor.''  {Broad  ▼• 
Broad,  40  Cal.  496;  and  see  Broad  v.  Murray,  44  CaL  228; 
Johnston  v.  Bush,  49  Cal.  201.)  The  property  remained 
subject  to  the  community  debts;  and  the  duty  of  settling 
such  debts  was  upon  the  husband.  But  he  took  as 
surviving  partner  {Packard  v.  Arellanes;  Ord  v.  De  la 
GiLcrra),  not  as  a  continuing  partner.  The  partnership 
was  dissolved  by  the  death;  and  his  duty  was  to  settle  up 
its  affairs,  not  to  proceed  to  impose  new  burdens  upon 
the  property  in  the  prosecution  of  new  enterprises. 

In  Cook  V.  Normany  in  reasoning  to  the  conclusion 
that  the  surviving  husband  had  power  to  convey  the 
property  in  satisfaction  of  a  conmiunity  debt,  the  courc 
said:  "The  authority  to  sell  the  property  of  the  commu- 
nity belongs  to  him  as  the  survivor  of  the  community, 
and  is  the  same  in  its  nature  as  was  his  power  to  do  so 
during  the  existence  of  the  community."  It  is  to  be  ob- 
served that  this  case  proceeds  upon  the  assumption  that 
the  debt  in  question  was  a  community  debt,  and  the 
decision  was  merely  that  a  conveyance  by  the  surviving 
husband  was  one  of  the  modes  in  which  the  property 
could  be  niftde  to  satisfy  the  liability  for  such  debts,  wbi^ 
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liability  was  admitted  to  exist  This  is  widely  different 
from  saying  that  the  property  is  liable  for  debts  which 
are  not  community  debts, — ^that  is,  for  debts  contracted 
after  the  dissolution  of  the  community.  The  statement 
quoted  was  not  necessary  to  the  decision,  and  seems 
rather  vague.  It  is  to  be  observed,  however,  that  what 
the  court  was  speaking  of  was  the  power  to  convey,  and 
that  what  it  said  of  this  power  was  that  it  was  the  same 
'^in  its  nature"  as  before  the  dissolution  of  the  commu- 
nity. It  was  not  said  that  this  power  was  the  same  in  ex- 
tent as  before  the  dissolution,  and  it  is  impossible  that 
the  court  should  have  meant  this.  For  that  would  be  to 
say  that  the  children's  interests  could  be  taken  for  non- 
community  debts,  or  in  other  words,  that  the  power  of 
the  husband  was  unrestrained.  We  do  not  regard  the 
case  as  conflicting  with  the  views  above  expressed. 

In  Packard  v.  Arellanes  the  court  said  that  the  debts 
for  which  the  property  was  liable  to  be  taken  included 
all  debts  of  the  community  contracted  for  the  conmion 
benefit,  "whether  by  the  deceased  or  by  the  survivor/* 
This  remark  was  not  necessary  to  the  decision,  which 
was  merely  that  no  probate  administration  upon  the 
estate  of  the  wife  was  necessary.  There  can  be  little 
doubt  that  such  expenditures  as  are  necessary  to  pre- 
serve the  property  in  statu  quo  may  be  made  by  the  sur- 
viving husband,  and  would  be  allowed  upon  a  settlement 
of  his  accounts.  But  the  case  here  is  manifestly  not  of 
that  character. 

The  interests  of  the  children,  therefore,  were  not  bound 
for  the  debt  contracted  after  the  dissolution  of  the  com- 
munity, and  there  is  no  equity  in  imposing  a  condition  as 
to  such  debt 

(c)  We  do  not  see  why  the  rents  and  profits  of  the 
shares  of  these  two  children  should  not  be  set  off  against 
the  amount  of  the  condition  imposed  upon  them.  This 
does  not  refer  to  the  rents  and  profits  received  by  James 
Johnston,  Sen.     The  defendant  here  is  not  James  John- 
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ston.  Sen.,  and  cannot  be  charged  with  rents  and  profits 
which  it  did  not  receive.  But  after  it  went  into  posses- 
sion under  the  sheriff's  sale,  it  received  the  rents  and 
profits  of  all  the  land  except  a  small  portion  in  posses- 
sion of  the  plaintiffs.  It  had  no  right  to  the  rents  and 
profits  of  the  plaintiff's  share,  and  should  be  charged 
therewith.  It  is  probably  true  that  the  parties  (being 
tenants  in  common)  could  not  be  made  to  account  to 
each  other  in  an  independent  action.  But  in  imposing 
a  condition,  the  court  must  take  into  consideration  all 
the  circumstances  in  order  to  arrive  at  the  justice  of  the 
case. 

The  other  positions  do  not  require  special  notice. 

We  therefore  advise  that  the  cause  be  remanded  ^th 
directions  to  the  court  below  to  find,  from  such  additional 
evidence  as  may  be  introduced,  the  value  of  the  rents 
and  profits  of  the  entire  property  since  the  defendant 
has  been  in  possession,  and  also  the  value  of  the  rents 
and  profits  since  said  time,  of  the  portion  in  possession 
of  the  said  two  plaintiffs,  and  after  deducting  the  latter 
amount  from  the  former,  to  set  off  two-sixths  of  the  re- 
mainder against  the  amoimt  of  the  condition  imposed 
upon  said  plaintiffs;  that  in  all  other  respects  the  judg- 
ment and  order  appealed  from  be  affirmed;  the  said  two 
plaintiffs  to   recover  their  costs  of  appeaL 

FooTE,   C,    and   Belches,   C   C,   concurred. 

The  Coubt. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  cause  is  remanded,  with  directions  to  the 
court  below  to  find,  from  such  additional  evidence  as 
may  be  introduced,  the  value  of  the  rents  and  profits  of 
the  entire  property  since  the  defendant  has  been  in  pos- 
session, and  also  the  value  of  the  rents  and  profits  since 
said  time,  of  the  portion  in  possession  of  the  said  two 
plaintiffs,  and  after  deducting  the  latter  amount  from 
the  former,  to  set  off  two-sixths  of  the  remainder  against 


Digitized  by 


Google 


Feb.   1888.]  Frasee  v.  Alexandeb.  147 

tlie  aiuoimt  of  the  condition  imposed  upon  said  plaintiffs; 
and  in  all  other  respects  the  judgment  and  order  appealed 
from  be  afRrmed;  the  said  two  plaintiffs  to  recover  their 
costs  of  appeaL 


[No.  11564.  [n  Bank.— Februarj  20,  1888.] 

J.  K.  FRASER,  Respondbnt,  v.  DAVID  ALEXANDER, 

Appellant. 

IfCBUO  OmoBBS — Removal  ov — Act  or  MiLBCH  30,  1874 — ^Repealed  bx 
Constitution. — ^I'he  act  of  March  30,  1874,  providing  tor  tiie  re- 
moval and  punishment  oi  the  members  of  'pertain  public  boards  for 
malfeasance  in  office  by  a  prosecution  id  cne  listrlct  '^ourt,  oeing 
inconsistent  with  the  provisions  of  the  constitution  ot  L879  establish- 
ing other  courts,  and  not  having  oeen  altered  x  conform  to  the  con- 
stitution before  the  1st  of  July,  1880,  ceased  to  sxist  as  a  law  upon 
that  date,  under  section  1  of  article  22  of  the  constitution. 

Id. — County  Government  Act — Removal  ot  Sufebvisob. — The  act  of 
March  30,  1874,  in  so  far  as  it  provides  for  the  removal  and  punish- 
ment of  a  member  of  a  board  of  supervisors  for  malfeasance  in  office. 
is  inconsistent  with  section  55  of  the  county  governmeut  act  of 
March  14,  1883,  which  provides  a  different  mode  of  punishment  with 
different  penalties  for  the  same  unlawful  acts,  and  was  therefore 
repealed  by  the  latter  act. 

Id. — Subsequent  Act  Covering  Same  Offense. — ^As  a  general  rule,  acts 
of  the  legislature  prohibiting  the  same  offenses  and  injuries  as  for- 
mer acts,  but  imposing  different  penalties  or  giving  different  rem- 
edies, repeal  so  far  such  former  acts. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lake 
County. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  W.  Britt,  and  Fox  <&  Kellogg,  for  Appellant 

The  act  of  March  30,  1874,  in  so  far  as  applicable  to 
the  case  of  a  supervisor,  was  repealed  by  sections  65  and 
184  of  the  county  government  act  of  March  14,  1883. 
{Sacramento  v.  Bird,  15  Cal.  296;  State  v.  Conkling,  19 
Cal.  512;  Pierpont  v.  Crouch^  10  CaL  316;  N orris  v. 
Crocker,  13  How.  429.) 
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Oliver  P,  Evans,  Ben  P.  Tabor,  and  Byland  B.  Wallace, 
for  Respondent. 

The  statute  of  March  30,  1874^  has  not  been  repealed 
by  sections  55  and  184  of  the  county  government  act,  so 
far  as  the  fonner  relates  to  the  case  of  a  supervisor. 
Section  55  of  the  county  government  act  (Stats.  1883|  p. 
314)  is  a  verbatim  copy  of  section  4086  of  the  Political 
Code,  which  was  in  full  force  and  effect  when  the  statute 
of  March,  1874,  was  enacted,  and  the  two  in  no  way  con- 
flict (Beed  v.  Omnibus  B.  B.  Co,,  33  OaL  212;  Crosby  v. 
Patch,  18  Cal.  439;  Perry  v.  Ames,  26  CaL  382;  Bowen  v. 
Lease,  5  Hill,  221;  McCartee  v.  Orphan  Asylum  8oc.,  9 
Cow.  506;  18  Am.  Dec.  616.)  The  act  of  March  30,  1874, 
has  not  been  repealed  by  implication.  To  produce  a  re- 
peal by  implication,  the  two  acts  must  be  upon  the  same 
subject,  and  there  must  be  a  plain  repugnancy  between 
their  provisions;  in  which  case,  to  the  extent  of  the  re- 
pugnancy the  latter  act  repeals  the  former;  or  if  the  acts 
are  not  in  express  terms  repugnant,  then  the  latter  act 
must  cover  the  whole  subject  of  the  first  act,  and  embrace 
new  provisions  plainly  showing  that  it  was  intended  as  a 
substitute  for  the  first.  (Coats  v.  Hill,  41  Ark.  149 ;  Pulaski 
County  V.  Downer,  10  Ark.  588;  Higginboiham  v.  Watts, 
23  Ark.  304;  Ex  parte  Osbom,  24  Ark.  479.) 

Seabls,  0.  J. — ^This  is  an  action  brought  by  the  plain- 
tiff in  his  individual  capacity  against  the  defendant  as 
supervisor  of  the  county  of  Lake,  state  of  California,  to 
recover  one  hundred  dollars,  and  to  remove  the  defend* 
ant  from  his  office  as  supervisor  for  a  willful  violation  of 
official  duty,  pursuant  to  an  act  of  the  legislature  of  the 
state  of  California,  approved  March  30,  1874,  entitled 
^^An  act  providing  for  the  removal  of  civil  officers  for  a 
violation  of  official  duties."  (Stats.  1878-74,  p.  911; 
Deering's  Code  Civ.  Proc,  following  sec.  810.) 

Plaintiff  had  judgment  as  prayed  for  in  his  complaint^ 
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from  \7hich  judgment,  and  from  an  order  denying  a  new 
trial,  defendant  appeals. 

The  complaint  was  filed  January  7^  1886,  is  verified^ 
and  shows  that  a  claim  for  $74.55,  in  favor  of  one  G.  W. 
Bawson,  on  account  of  bridge  lumber  furnished  to  the 
county  of  Lake,  was  presented  to  the  board  of  super- 
visors of  said  county  for  allowance. 

The  gravamen  of  the  charge  against  the  defendant 
is: — 

1.  ''That  said  claim  was  not  verified  as  required  by 
law.'' 

2.  That  on  the  twentieth  day  of  July,  1885,  the  defend- 
ant,  as  a  supervisor,  '^willfully  and  in  violation  of  his 
official  duty  as  a  supervisor  of  said  county  of  Lake,  did 
east  his  vote  as  such  supervisor  in  favor  of  the  allowance 
and  payment  of  said  claim  for  the  full  amount  thereof, 
contrary  to  the  form,  force,  and  effect  of  the  statutes  in 
such  cases  made  and  provided.'' 

3.  That  the  claim  was  allowed  and  ordered  paid;  that 
defendant  voted  in  favor  of  such  allowance  and  payment, 
and  that  in  so  doing  he  became  guilty  of  a  willful  viola- 
tion of  his  official  duty. 

A  copy  of  the  bill  as  presented  and  allowed  is  attached 
to  the  complaint  as  an  exhibit  It  is  in  the  usual  form 
of  an  itemized  accoimt,  the  dates,  etc.,  being  given,  and 
is  only  verified  and  certified  as  follows: — 

"Subscribed  to  this  18th  July,  1885. 

"G.  W.  Rawboit. 

*T).  PosTON,  Supervisor  District  No.  1." 

Defendant  demurred  to  the  complaint  upon  the  grounds: 
L  That  it  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action;  and  2.  That  plaintiff  had  not  legal  ca- 
pacity to  sue. 

The  demurrer  was  overruled,  and  this  action  is  assigned 
as  error. 

Defendant  urges  that  the  demurrer  should  have  been 
sustained,  for  the  reasons, — 
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(a)  The  statute  of  March  30,  1874,  so  far  as  it  could 
apply  to  the  case  of  the  supervisor,  bas  been  superseded 
and  repealed  bj  sections  55  and  184  of  the  act  known  aa 
the  county  government  act     (Stats.  1883,  p.  299.) 

(b)  Conceding  the  act  of  March  30,  1874,  to  be  in  full 
force,  the  complaint  is  yet  bad  for  the  want  of  sufficient 
statement  of  essential  facts. 

The  act  of  1874  provides  that  any  member  of  certain 
boards,  among  which  are  supervisors,  "who  shall  be 
guilty  of  a  willful  violation  of  any  of  the  provisions  of 
the  statute  under  which  he  or  they  were  or  may  be  here- 
after elected  or  appointed,  or  of  any  other  statute  or  stat- 
utes of  this  state,  prescribing  or  defining  their  duties  and 
powers,  or  passed  for  their  government  or  control,  or 
who  shall  be  guilty  of  any  other  willful  violation  of  offi- 
cial duty,  shall  be  deprived  of  his  office  and  otherwise 
punished,  in  accordance  with  the  provisions  of  section  2 
of  this  act" 

Section  2  provides  for  a  complaint,  duly  verified,  set- 
ting forth  the  facts  constituting  a  violation  of  duty,  to 
be  filed  in  the  district  court;  for  a  citation  to  the  party 
charged;  and  requires  the  court  to  proceed  to  hear  in  a 
summary  manner  the  complaint  and  evidence  oflFered  in 
support  of  the  same,  and  the  evidence  offered  by  the 
party  charged;  and  if  it  shall  appear  that  the  charge  or 
charges  contained  in  the  complaint  are  sustained,  requires 
the  court  to  enter  a  decree  depriving  the  party  charged 
of  his  office,  and  to  enter  judgment  for  one  hundred  dollars 
in  favor  of  complainant,  and  for  costs. 

Section  3  provides  that  the  act  shall  not  repeal  or  im- 
pair the  provisions  of  any  other  act,  but  shall  be  con- 
strued to  be  a  cumulative  remedy  for  the  enforcement  of 
official  duty. 

The  laws  in  force  and  providing  for  the  removal  of 
civil  officers  otherwise  than  by  impeachment  at  the  time 
of  the  passage  of  the  cumulative  act  of  1874  were: — 

1.     Upon   an    accusation   in   writing   presented    to    the 
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grand  jury,  as  provided  by  section  758  of  the  Penal 
Code.  Tbe  sections  immediately  following  defined  tbo 
proceedings  to  be  had,  the  mode  of  trial,  and  judgment  to 
be  rendered 

2.  Section  772  of  the  same  code  (Pen.  Code,  sec  1872) 
provided  a  process  for  the  removal  of  public  officers  by 
sunmiary  proceedings  before  the  district  courts,  for  charg- 
ing illegal  fees,  or  for  refusal  or  neglect  to  perform  the 
official  duties  pertaining  to  their  offices. 

In  this  class  of  cases,  a  complaint  could  be  presented 
by  an  individual,  and  in  case  of  guilt,  judgment  of  removal 
from  office  followed,  and  also  a  judgment  for  five  hundred 
dollars  in  favor  of  the  informer. 

This  section  was  amended  in  1880  so  as  to  authorize 
the  proceedings  to  be  had  in  the  superior  court;  but  in 
other  respects  the  section  was  not  changed.  (Pen.  Code, 
8ec  772.) 

Thus  stood  the  statutes  when,  on  the  14th  of  March, 
1883,  an  act  entitled  ^'An  act  to  establish  a  uniform  sys- 
tem of  county  and  township  governments,''  was  approved. 

Section  55  of  this  last  act  is  as  follows: — 

"Any  supervisor  who  neglects  or  refuses  to  perform  any 
duty  imposed  on  him  without  just  cause  therefor,  or  who 
willfully  violates  any  law  provided  for  his  government 
as  such  officer,  or  fraudulently  or  corruptly  perform? 
any  duty  imposed  on  him,  or  willfully,  fraudulently, 
or  corruptly  attempts  to  perform  an  act  as  supervisor, 
unauthorized  by  law,  in  addition  to  the  penalty  pro- 
vided in  the  Penal  Code,  forfeits  to  the  county  fin- 
hundred  dollars  for  every  such  act,  to  be  recovered  ou 
his  official  bond,  and  is  further  liable  on  his  official  bond 
to  any  person  injured  thereby  for  all  damages  sus- 
tained." 

Section  231  of  the  same  act  (county  government  act) 
repeals  all  acts  and  parts  of  acts  inconsistent   therewith. 

The  manifest  object  of  the  county  government  act  wan 
to  provide  a  comprehensive  system  of  government  for 
counties  and  townships. 
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It  provides  for  a  board  of  supervisors,  fixes  and  defines 
their  powers,  regulates  the  maimer  of  their  exercise,  etc. 

The  board  exercises  judicial  functions  in  examining 
and  passing  upon  claims  against  the  county;  legisla- 
tive powers,  in  the  enactment  of  ordinances;  and  execu- 
tive authority  io  a  variety  of  matters  confided  to  its 
supervision. 

For  willful,  fraudulent,  or  corrupt  acts  of  omission  or 
commission,  by  section  55  of  the  act  they  forfeit  to  tho 
county  five  hundred  dollars,  to  be  recovered  on  their  of- 
ficial bonds,  and  for  damages  or  hurt  to  individuals  by 
such  acts  or  omissions,  ihey  are  ^^everally  liable  on  such 
bonds. 

Coupled  with  ihe  provisions  of  che  Penal  Code,  under 
which  they  may  be  removed  from  office  for  :nalfea3ance, 
and  it  would  seem  that  the  legislature  has  ao  hedged  the  su- 
pervisors around  as  to  protect  alike  the  public  and  the 
individual. 

It  was  said  in  City  and  County  of  Sacramento  v.  Bird, 
15  Cal.  295:  ''Every  statute  must  be  considered  according 
to  what  appears  to  have  been  the  intention  of  the  legis- 
lature, and  even  though  two  statutes  relating  to  the  same 
subject  be  not  in  terms  repugnant  or  inconsistent,  if  the 
latter  statute  was  clearly  intended  to  prescribe  the  only 
rule  which  should  govern  in  the  case  provided  for,  it 
will  be  construed  as  repealing  the  original  act''  (Sedg- 
wick on  Statutory  and  Constitutional  Law,   124.) 

As  was  said  in  State  v.  Conkling,  19  CaL  512:  "When 
ihe  legislature  makes  a  revision  of  the  particular  statutes, 
and  frames  a  general  statute  upon  the  subject-matter, 
and  from  the  framework  of  the  act  it  is  apparent  that 
the  legislature  designed  a  complete  scheme  for  this  mat- 
ter, this  is  a  legislative  declaration  that  whatever  is  em- 
braced in  the  new  law  shall  prevail,  and  whatever  is 
excluded  is  ignored." 

fn  Norris  v.  Crocker,  13  How,  429,  it  was  held  that 
where,    under  an   act   of   Congress,   a    penalty    was  given 
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to  an  individual  for  oertain  violations  of  the  act,  a  sub- 
sequent act,  which  did  not  in  terms  repeal  the  former, 
but  which  imposed  a  fine  and  imprisonment  for  a  like 
violation  of  the  law,  upon  a  prosecution  bj  the  United 
States,  the  e£Fect  of  the  latter  statute  was  to  repeal  the 
former  so  far  as  the  penalty  was  concerned. 

We  think  it  may  be  stated  as  a  general  rule  that  acts 
of  the  legislature  prohibiting  the  same  offenses  and  in- 
juries as  former  acts,  but  imposing  different  penalties 
or  giving  different  remedies,  repeal,  so  far,  such  former 
acts.  (Bex  v.  Cator,  4  Burr.  2026;  Nichols  v.  Squire,  5 
Pick.  168;  Commonwealth  v.  KimbaU,  21  Pick.  373;  State 
7.  WhitwoHh,  8  Port.  434.) 

A.  comparison  of  section  55  of  the  county  government 
act  with  tbe  statute  of  1874  shows  that  while  the  latter 
is  somewhat  more  specific  and  comprehensive  than  tbe 
former,  yet  it  covers  the  same  unlawful  acts,  and  provide;? 
1  different  mode  of  punishment,  with  different  penalties. 

Again,  the  act  of  1874  provided  for  a  prosecution  in 
'he  district  court 

By  section  1  of  article  22  of  the  constitution  of  1879, 
it  was  provided  that  ''the  provisions  of  all  laws  which 
are  inconsistent  with  this  constitution  shall  oease  upon 
the  adoption  thereof,  except  that  all  laws  which  are  in 
consistent  with  such  provisions  of  this  constitution  as 
require  legislation  to  enforce  them  shall  remain  in  full 
force  until  the  first  day  of  July,  1880,  unless  sooner  al- 
tered  or  repealed  by  the  legislature.'' 

Sections  2  and  3  of  the  same  article  conferred  upon 
the  courts  created  by  the  new  constitution  jurisdiction 
in  all  actions  and  proceedings  pending  upon  its  adoption, 
and  for  offenses  committed  before  such  adoption. 

The  legislature  of  1880  amended  the  provisions  of  the 
Penal  Code  relating  to  the  removal  of  civil  officers  to 
conform  to  the  new  constitution  by  giving  jurisdiction 
of  the  proceedings  to  the  superior  oourty  where  it  had 
been  before  in  the  district  court. 
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No  change  was,  however,  ever  made  in  the  act  of  1874, 
conforming  it  to  the  new  constitution. 

As  it  stood,  it  required  legislation  to  conform  it  to  the 
new  order  of  things.  It  provided  for  prosecutions  in 
courts  which  cease  to  exist  when  the  new  constitution 
went  into  effect,  and  not  having  been  amended  prior  to 
July,  1380,  ceased  at  that  date  to  have  any  force  or  effect. 

We  are  of  the  opinion,  therefore:  1.  That  the  act  of 
March  30,  1874  (Stats.  1873-74,  p.  911),  ceased  to  ex 
ist  as  a  law  on  the  first  day  of  July,  1880;  2.  That  waiv- 
ing the  first  proposition,  such  act  of  1874  is  inconsistent 
with  the  county  government  act,  and  is  therefore  re- 
pealed by  section  184  thereof. 

It  follows  that  the  judgment  and  order  appealed  from 
should  be  reversed,  and  the  jourt  below  directed  to  sus- 
tain the  demurrer  and  dismiss  the  action. 

Ordered  accordingly. 

McFarland,  J.,  Patebson,  J.,  Shabpstbiit^  J.|  and 
Thoenton,  J.,  concurredi 

Rehearing  denied. 


[No.  11066.  In  Bank.— February  20,  1888.] 

A.   0.   MEEKER,   Appelant,  v.   S.  L.  DALTON,   Re- 
spondent. 

Pleading — ^Ejectment— Defense  Denominated  as  Cboss-oomflaint. — 
In  an  action  of  ejectment,  the  answer  denied  all  the  allegations  of 
the  complaint,  alleged  title  and  right  of  possession  in  the  defendant, 
and  then,  ^further  answering  said  complaint,  and  by  way  of  cross- 
complaint,"  alleged  certain  facts  showing  an  equitable  defense.  Held, 
that  the  equitable  defense  alleged  might  be  treated  as  part  of  the 
answer,  and  not  as  a  cross-complaint. 

II). — Equitable  Title  a  DEi'ENSE  in  Ejectment. — A  person  having  the 

'^--iln  t;tio  to  innd.  coiiplod  with  the  right  of  possession,  may 

act  up  such  title  as  a  defense  in  an  action  of  ejectment  brought 
a^aiuai  uiiii  oy  uie  uolder  of  the  legal  title. 
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lo. — Mistake  nv  Deed — £xolusioit  or  Lajxd  Intended  to  be  Gonveted 
—Reformation. — Where  land  intended  to  be  conveyed  is  by  mistake 
omitted  from  the  description  contained  in  the  deed,  the  grantee  ac- 
quires the  equitable  title  thereto,  and  may  set  up  the  same  as  a 
defense  in  an  action  of  ejectment  brought  against  him  by  a  subse- 
quent purchaser  of  the  legal  title  with  notice  of  his  equity,  without 
asking  for  a  reformation  of  the  deed. 

Appeal  from  a  judgment  of  the  Superior  Oourt  of  San 
Joaquin  County. 

The  facts  are  stated  in  the  opinion. 

/•  0.  Byera,  and  L.  W.  Elliott,  for  Appellant 

Stanton  L.  Carter,  ior  Itespondent. 

Belcheb^  0.  C. — The  action  is  ejectment  to  recover 
possession  of  a  lot  of  land  in  the  town  of  Lodi.  The 
complaint  is  in  the  form  usual  in  such  actions.  The 
answer  denies  all  the  allegations  of  the  complaint,  and 
allies  that  defendant  is  the  owner  of  the  land  sued  for 
and  entitled  to  the  possession  thereof,  and  has  heen  such 
owner  and  so  entitled  to  possession  since  the  first  day  of 
December,  1881,  and  then,  '^further  answering  said  com- 
plaint, and  by  way  of  cross-complaint,"  alleges  certain 
facts  which  show  an  equitable  defense.  The  plaintiff 
demurred  to  all  that  part  of  the  ^'answer  called  a  cross- 
complaint,  upon  the  ground  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  defense  to  said  action," 
and  his  demurrer  was  overruled.  The  case  was  tried 
before  a  jury  upon  special  issues,  and  answers  were  re- 
turned to  all  the  questions  submitted.  The  court  adopted 
the  findings  of  the  jury,  and  made  certain  other  findings, 
and  among  others,  that,  while  the  plaintiff  had  the  legal 
title  to  the  property  sued  for,  he  was  not  entitled  to  re- 
cover the  possession  thereof,  but  defendant  was  entitled 
to  maintain  his  possession. 

Judgment  was  thereupon  entered  that  defendant  re- 
cover from  plaintiff  his  costs  of  suit;  and  from  that  judg- 
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^— — —  — •"  ■ '  I' 

ment  the  plaintiff  appealed,  the  case  coming  here  on  the 
judgment  roll. 

It  is  objected  for  appellant  that  that  part  of  defend- 
ant's pleading  which  follows  the  words  '"by  way  of  cross- 
complaint"  must  be  treated  as  only  a  cross-complaint, 
seeking  affirmative  relief,  and  cannot  be  used  as  an  an- 
swer; that  as  a  cross-complaint  or  as  a  defense,  it  is 
insufficient,  because  it  contains  no  allegation  that  de- 
fendant did  not  buy  the  land  for  less  than  its  true  value 
on  accoimt  of  the  situation,  or  that  he  paid  anything  for 
it,  or  that  he  was  imposed  upon  as  to  what  he  was  buy- 
ing; that  the  part  of  the  pleading  which  precedes  the 
words  quoted  is  insufficient,  because  it  contains  no  aver- 
ments showing  an  equitable  defense, — and  in  short,  that 
each  part  of  the  pleading  must  be  treated  as  separate 
and  distinct  from  the  other,  and  must  stand  or  fall  on 
its  own  merits. 

It  is  also  further  objected  that  the  findings  are  contra- 
dictory  and   inconsistent. 

We  do  not  think  these  objections  can  be  maintained. 
The  so-called  cross-complaint  is  preceded  by  the  words 
^'further  answering  said  complaint"  The  plaintiff  de- 
ifjurred  to  it  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense.  And  at  the  trial  it 
appears  to  have  been  treated  as  a  part  of  the  answer. 
Having  been  so  treated  there,  it  is  too  late  to  raise  the 
question  here.  (Erkins  v.  Ayer,  58  Cal.  313.)  We  think 
the  words  "and  by  way  of  cross-complaint"  may  be 
treated  as  surplusage,  and  disregarded.  "Tt  is  immaterial 
what  the  defendant  called  his  pleading,  whether  he  desig- 
nated it  an  answer  or  cross-complaint,  its  character  will 
be  determined  by  the  court.  It  is  the  facts  set  up  m  the 
plead lug  which  make  it  an  answer  or  cross-complaint'* 
{Holmes  v.  Rtchet,  56  Cal.  311;  38  Am.  Rep.  54.)  Taken 
as  a  whole,  the  pleading  seems  to  us  sufficient,  certainly 
when   tested   by   a   general   demurrer. 

We    have    carefully    examined    the    findings,    and    are 
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unable  to  see  wherein  the;  are  oontradictory  or  incon* 
sistent. 

The  material  factSy  as  shown  by  the  findings,  are  as 
follows:  Plaintiff  was  agent  for  the  owner  of  certain 
lands  in  the  town  of  Lodi,  and  was  authorized  to  sell 
the  same  and  receive  payment  therefor*  Acting  as  such 
agent,  plaintiff,  on  the  1st  of  January,  1881|  sold  to  one 
George  Binger  the  lot  in  controversy,  with  other  adja- 
cent land,  and  received  from  him  the  full  purchase  price 
agreed  upon  for  all  the  land  sold.  On  the  eighteenth  day 
of  ihe  same  month  plaintiff  delivered  to  Ringer  a  deed, 
duly  executed  by  the  owner  of  the  land,  and  both  plain- 
tiff and  Ringer  then  supposed  that  the  lot  in  controversy 
was  included  in  the  premises  conveyed  thereby.  Ringer 
entered  into  possession  of  the  property  so  bought  by 
him,  enclosed  it  all  with  a  fence,  and  placed  valuable 
improvements  upon  the  lot  in  question.  He  remained 
m  possession  until  the  1st  of  December,  188 1,  when  he 
sold  to  the  defendant.  The  defendant  purchased  in  good 
faith,  and  paid  a  valuable  consideration  for  the  property, 
believing  that  Ringer  had  the  legal  title  to  the  premises 
:>o  inclosed  and  improved  by  him.  He  entered  into  pos- 
session, erected  improvements,  and  has  remained  in 
possession  ever  since.  By  some  mistake,  the  lot  in  con- 
troversy was  not  included  in  the  deed  to  Ringer,  nor  in 
that  from  Ringer  to  the  defendant.  Plaintiff  discovered 
this  mistake,  and  in  the  month  of  November,  1882,  pro- 
cured a  deed  of  the  lot  from  the  former  owner  to  himself, 
knowing  at  the  time  that  as  agent  for  the  former  owner 
he  had  sold  the  lot  to  Ringer  and  received  full  value 
therefor. 

Assuming,  then,  as  we  must,  that  the  evidence  was  suf- 
ficient to  justify  the  findings,  it  is  apparent  that  when 
Ringer  purchased,  and  went  into  possession  of  the  lot  in 
controversy,  he  became  the  equitable  owner  of  it;  and 
when  he  sold  to  the  defendant,  the  latter  succeeded  to  all 
his    righta.      It   is   also   apparent   that   when  the  plaintiff 
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received  his  deed  to  the  lot,  he  took  only  3uch  right  aa 
his  grantor  had>  and  that  was  the  naked  legal  title. 

The  defendant  then  having  the  equitable  title,  coupled 
with  possession,  the  question  is,  Could  he  set  up  that 
title  as  a  defense  to  an  action  of  ejectment  brought 
against  him  by  the  holder  of  the  legal  title! 

In  ^ew  York  it  has  been  held  that  in  an  action  of 
ejectment  defendant  can  set  up  as  a  defense  that  the 
land  in  question  was  intended  to  be  conveyed  to  him  by 
a  deed  from  plaintiff,  but  by  a  mistake  in  the  description 
was  not  included.  A  reformation  of  the  deed  is  not 
necessary,  but  the  same  facts  which  will  entitle  defendant 
thereto  will  establish  his  equitable  right  to  possession, 
and  constitute  a  defense  as  effectual  as  the  legal  title. 
{Hoppough  V.  Struble,  60  N.  Y.  430.)  The  same  rule  ob- 
tains in  this  state. 

In  Arguello  v.  Bows,  67  Cal.  450,  it  is  said:  "That, 
under  our  system  of  practice,  a  defendant  may  plead,  as 
a  defense  to  ^ejectment,'  that  he  is  in  possession  under 
a  contract  of  purchase,  the  conditions  whereof  have  been 
fully  performed  on  his  part;  in  other  words,  that  he  is 
in  possession  under  a  contract  which  gave  him  the  right 
of  possession,  and  that  he  is  entitled  to  retain  the  pos- 
session as  against  the  bare,  naked  title  of  his  vendor, 
which  the  vendor  holds  disconnected  from  any  real  in- 
terest A  perfect  equity  united  to  the  possession  is,  un- 
der our  system,  equivalent  for  all  purposes  of  defense  to 
a  legal  title.  {Morrison  v.  Wilson,  13  Cal.  494;  73  Am. 
Dec.  593.)  A  vendee  in  possession  under  an  executory 
contract,  the  conditions  of  which  have  been  performed 
on  his  part,  may  avail  himself  of  his  equitable  title  as  a 
defense  to  an  action  of  ejectment  brought  against  him  by 
the  holder  of  the  legal  title.  (Love  v.  Watkins,  40  Cal. 
547;  6  Am.  Kep.  624.)  A  mere  equitable  title  to  land, 
if  of  such  a  character  as  in  equity  entitles  the  holder  to 
the  possession,  is  a  sufficient  defense  to  an  action  for  the 
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possessiOE  brought  by  the  holder  of  the  legal  title.     (Wil- 
lu  ?.   Wozencraft,  22  Cal.  608.)" 

We  consider  the  foregoing  cases  decisive  of  the  case  in 
hand^  and  the  judgment  should  therefore  be  affirmed. 

Hayne^  C,  concurred* 

The   CouKT. — For  the  reasons  given  in  the  forcing 
opinion^  the  judgment  is  affirmed. 


[No.  11684.    In  Bank.— February  20,  1888.1 

ISAAC  QUINN,  Appellant,  v.  WILLIAM  DRESBAOH 

£T  AL.,  Respondents. 

OamisiBLB  Agenct. — Wbere  a  person  is  the  agent  of  another  in  the  com* 
mencement  of  a  transaction,  and  such  other  is  chargeable  with 
knowledge  that  the  first  is  continuing  to  act  in  the  matter  in  9ome 
way,  tlie  inference  which  he  ought  to  draw  is  that  the  person  assum- 
ing to  act  as  agent  is  continuing  to  act  in  the  same  capacity  in 
which  he  conunencedy  and  it  is  negligence  not  to  repudiate  the 
agency. 

Id. — Pbomissobt  Note — Payment. — Where  the  holder  of  a  note,  resid- 
ing at  a  different  place  from  the  maker,  employs  an  attorney  at  law, 
who  resides  in  the  same  place  as  the  maker,  to  collect  the  note;  and 
an  arrangement  is  effected  by  the  attorney  by  which  a  new  note  is 
given  for  a  larger  amount,  which  note  is  deposited  in  a  bank  at  the 
residence  of  the  holder;  and  the  maker  in  good  faith  pays  most  of 
the  interest  and  a  part  of  the  principal  to  the  attorney,  who  forwards 
the  same  to  the  hank,  which  credits  them  upon  the  note;  and  the  last 
payment  of  the  principal  is  embezzled  by  the  attorney,  he  must  be 
taken  to  be  the  ostensible  agent  of  the  owner  of  the  note,  and  the 
loss  must  fall  upon  the  latter. 

Id.— CoLucnoN  bt  Ownee  of  Note  Deposited  in  Bank. — ^The  owner  of 
a  note  deposited  in  bank  for  collection  may  receive  payment  through 
another  agent.  The  want  of  possession  of  the  note,  although  a  dr- 
eumstance  to  be  considered,  is  not  conclusive. 

Appeai.  from   a  judgment  of  the   Superior   Court  of 
Yolo  Oounty^  and  from  an  order  refusing  a  new  triaL 

The  facta  are  stated  in  the  opinioxL 
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J.  C.  Ball,  Add.  C.  Hinkson,  Jo.  Craig,  and  /•  W.  Arm^ 

strong,  for  Appellant 

A.  Morgenthal,  for  Bespondents. 

Haynb^  C. — ^Action  to  enjoin  a  sale  hj  defendants 
under  a  deed  of  trust  given  to  secure  the  payment  of  a 
promissory  note.  The  plaintiff  paid  the  amount  of  the 
note  to  one  Treadwell,  who  appropriated  the  money  to 
his  own  use,  and  the  question  is,  whether  Treadwell  was 
the  agent  of  the  payee. 

Treadwell  was  not  the  actual  agent  of  the  payee  in  the 
matter.  It  is  true  that  the  plaintiff  testifies  that  he  was 
instructed  by  the  payee  to  pay  to  Treadwell.  But  the 
payee  denies  this,  and  in  view  of  the  rule  in  cases  of  a 
substantial  conflict  in  the  evidence,  it  must  be  assumed 
that  there  was  no  actual  agency.  Then  was  there  an 
ostensible  agency? 

The  facts  as  shown  by  uncontradicted  evidence  are  a? 
follows:  The  land  which  is  the  subject  of  the  deed  of 
trust  was  sold  by  the  defendant  Haneke  to  the  plaintiff. 
The  plaintiff  gave  his  promissory  note  for  eight  hundred 
dollars,  and  assumed  the  payment  of  an  outstanding  in- 
debtedness secured  upon  the  property.  Neither  of  these 
obligations  having  been  met,  the  defendant  Haneke 
placed  the  matter  in  the  hands  of  TreadweU,  who  was 
an  attorney  at  law  residing  in  Yolo  County,  where  the 
property  is  situated  and  where  the  plaintiff  resided. 
Ihe  result  of  Treadwell's  operations  was  the  advance  by 
Haneke  of  money  to  pay  off  the  outstanding  indebted* 
ness,  and  the  taking  of  a  new  note  from  plaintiff  covering 
the  amount  of  the  former  note  and  the  amount  advanced 
by  Haneke.  So  far,  there  is  no  kind  of  doubt  but  that 
Treadwell  was  the  afjent  of  Haneke  for  the  collection  of 
the  principal  and  interest  of  the  first  note.  This  agency, 
however,  terminated  with  the  giving  of  the  second  note. 
This  note  was  by  its  terms  payable  at  the  Bank  of  Cali- 
fornia in  San  Francisco;  and  the  note  was  given  to  the 
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baok  for  collection.  The  plaintiff  seems  to  have  known 
of  this  fact.  He  fell  into  the  babit^  boweveri  of  paying  bi^ 
interest  to  Treadwell,  who  assumed  still  to  be  the  agent 
of  Haneke.  At  least  six  payments  of  interest  were  made 
in  this  way.  Treadwell  sent  the  money  to  the  bank,  and 
the  receipts  therefor  were  forwarded  to  him,  and  by  him 
delivered  to  the  plaintiff.  On  some  occasions,  however, 
the  plaintiff  sent  the  interest  to  the  bank  through  one 
R  W.  Pendergast,  who  had  no  connection  with  Tread- 
well.  Not  only  was  interest  paid  to  Treadwell,  as  above 
stated,  but  on  one  occasion  a  part  payment  of  the  princi- 
pal was  made  to  him.  This  payment  was  isent  by  Tread- 
«rell  to  the  bank  with  the  following  letter: — 

"WooDLAWD.  Dec.  24,  1881. 

^'Thomas  Browk,  Esq.,  Cashier  Bank  of  California: 
Herewith  I  send  you  check  for  $437.50  on  the  part  of 
Isaac  Quinn,  being  $400  principal  and  $37.50  interest 
on  note  favor  of  Carl  Haneke.  T  also  send  receipt  of  tax 
of  Carl  Haneke  on  mortgage  given  to  secure  said  note, 
•mounting  to  $36,  which  was  paid  by  Mr.  Quinn.  This 
makes  up  the  amount  of  $73.50  interest  due  December 
S7ih.     Please  admowledge  receipt     Yours, 

"W.  B.  TreadwelL'' 

This  payment  of  the  principal  ^as  properly  credited 
on  the  note. 

There  can  be  oo  doubt  but  that  the  plaintiff  believed 
in  good  faith  that  Treadwell  remained  the  agent  of 
Haneke  for  the  collection  of  the  principal  and  interest 
after  the  giving  of  the  second  aote.  And  this  belief  was 
justified  by  the  conduct  of  Haneke.  Plaintiff  had  made 
one  payment  of  principal  to  Treadwell,  and  this  payment 
had  not  been  repudiated  by  Haneke,  but  was  credited 
upon  the  note.  Ostensible  authority  may  be  conferred 
by  the  recrognition  of  a  single  act  of  the  agent  if  suffi- 
ciently unequivocal.  {Wilcox  v.  (7.  M.  £  St.  P.  R.  Co.,  24 
Minn.  270.) 

It    was    negligence    in    Haneke    to    have    allowed    the 

LXXV.Cax.^11 
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plaintiff  to  act  under  the  belief  that  Treadwell  was  au- 
thorized to  receive  the  money.  Haneke  was  chargeable 
with  knowledge  that  Treadwell  continued  to  act  in  some 
way  in  the  matter.  He  was  chargeable  with  this  know!- 
edge,  because  the  bank  knew  it,  and  the  bank  was  his 
agent  for  the  collection  of  the  debt  (See  Bierce  v.  Bed 
Bluff  Hotel  Co.,  31  Oal.  166.)  Now,  if  Haneke  knew  that 
Treadwell  was  continuing  to  act  in  the  matter  at  all,  the 
only  inference  which  he  was  entitled  to  draw,  and  the 
one  which  he  ought  to  have  drawn,  was  that  he  was 
continuing  to  act  as  he  had  commenced,  viz.,  as  his 
(Haneke's)  agent.  Tt  was  not  a  natural  inference  that 
Treadwell  had  changed  his  position  in  the  matter,  and 
was  acting  for  the  other  side.  The  presumption  waF 
that  be  was  assuming  to  act  for  Haneke,  and  we  think 
that  this  was  what  nine  out  of  ten  business  men  would 
have  thought.  This  being  the  ease,  Haneke  ought  to 
have  repudiated  the  assumed  agency,  and  not  have  suf- 
fered the  matter  to  stand  as  it  did. 

The  Civil  Code  provides  that:  "Ostensible  authority 
is  such  as  a  principal  intentionally  or  by  want  of  ordinary 
care  causes  or  allows  a  third  person  to  believe  the  agent 
to  possess.     (Civ.  Code,  sec.  2319.) 

And  this  is  the  embodiment  of  a  well-established  prin- 
ciple of  the  conunon  law,  which  has  been  called  "the 
foundation  of  the  law  of  agency.'^  (1  Parsons  on  Con- 
tracts, *44;  Kasson  v.  Noltner,  43  Wis.  650.) 

Nor  does  the  fact  that  the  note  was  not  in  the  posses- 
sion of  Treadwell  change  the  result  The  want  of  pos- 
session of  the  note  is  i  circumstance  to  be  considered  in 
determining  the  question  of  authority,  but  is  not  conclu- 
sive. The  fact  that  the  bank  held  the  note  for  collection 
would  not  prevent  the  owner  from  collecting  it  himself. 
{Flanagan  v.  Brown,  70  CaL  257.) 

The  circumstance  that  Haneke  had  assigned  the  note 
to  his  daughter,  and  that  it  was  owned  by  her  at  the 
time  of  the  final  payment  to  Treadwell^  is  not  material, 
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because  the  transfer  was  after  the  maturity  of  the  note, 
and  no  notice  was  given  to  the  plaintiff.  {Bank  of  Stock- 
ton V.  Jones,  65  Cal.  437;  and  compare  Preston  ?.  Oray- 
son  County,  30  Oratt  497;  Oibson  ▼.  Pew,  3  J.  J.  Marsh. 
223.) 

This  view  of  the  case  renders  it  onnecessary  to  oon- 
sider  the  interesting  question  as  to  the  power  of  the 
court  below  to  change  its  findings. 

We  therefore  advise  that  the  judgment  and  order 
denying  a  now  trial  be  reversed,  and  the  cause  remanded 
for  a   new  trial. 

Belcher,  C.  C,  and  Footb^  C,  concurred* 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  denying  a  new  trial  are 
reversed,  and  cause  remanded  for  a  new  triaL 

McKiNSTRT,  J.i  expressed  no  opinion. 


(No.  12318.     In  Bank.— Februai>  fO,  1888.T 
R.  R.  BROWN,  Respondent,  t;.  L.  F.  STARB  vr  au, 

APPELUkNTS. 

Homestead— APFBJUSBicEiTT — ^Apfealablb  Obdeb — Sfeoial  Obdeb  af- 
ter i'^iNAL  Judgment. — ^A  proceeding  to  have  a  homestead  appraised 
at  the  instance  of  a  judgment  creditor  is  not  a  proceeding  in  the  case 
in  which  the  judgment  was  rendered.  And  therefore  the  orders  in 
8uch  proceeding  are  not  appealable  as  ''special  orders  made  after 
final  judgment." 

Id. — Final  Judgment. — Where  the  appraisers  report  that  the  property 
is  of  a  certain  value,  and  the  court  remands  the  matter  back  to  them 
with  instructions  to  make  division  of  the  property,  and  refuses  to 
give  any  other  instructions,  the  order  does  not  amount  to  a  final 
judgment.  There  is  no  final  judgment  until  the  confirmation  of  the 
final  report. 

Practice — CoNriRMATioN  of  Report. — Where  the  matter  is  remanded 
to  the  appraisers  for  further  action,  they  must  make  a  report  of 
8uch  action  to  the  court,  which  report  must  be  confirmed  or  rejected 
after  reasonable  notioe. 
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Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  to  remand  an  appraisement  of 
a  homestead  for  further  report  as  to  its  value* 

The  facts  are  stated  in  the  opinioiL 

Wicks  &  Ward,  for  Appellants. 

C  N.  Wilson,  for  Respondent, 

Haynb,  C. — The  plaintiff  recovered  a  judgment 
against  the  defendants,  and  caused  execution  to  be  levied 
upon  the  homestead  of  the  defendant^  T.  C.  Alexander. 
Upon  petition  of  the  plaintiff,  the  court  appointed  ap- 
praisers to  appraise  the  value  of  such  homestead.  Thej 
reported  that  the  value  of  the  homestead  was  fifteen 
thousand  dollars,  and  that  it  could  ^^be  subdivided  with- 
out the  necessity  of  sale."  The  plaintiff  thereupon 
moved  the  court  for  an  order  directing  the  appraisers 
to  proceed  to  make  the  division.  The  defendant^  T.  0. 
Alexander,  moved  the  court  ^'to  remand  the  appraise- 
ment of  his  homestead  to  the  appraisers  for  further  re- 
port as  to  the  value  of  his  life  estate  in  the  property 
covered  by  such  homestead,  suggesting  at  the  same  time 
that  the  interest  of  T.  C.  Alexander  in  the  property  cov- 
ered by  such  homestead  was  only  a  life  estate,  or  else  a 
mere  personal  right  of  occupancy  during  declarant's  life- 
time, and  that  such  interest  only  was  homestead. '^  He 
also  asked  to  be  allowed  to  introduce  evidence  in  support 
of  these  statements.  The  court  denied  the  motion  of  the 
defendant  and  granted  the  motion  of  the  plaintiff,  and 
the  defendant  appeals. 

We  do  not  think  the  orders  are  appealable.  The  stat- 
ute provides  that  the  application  of  the  creditor  is  to  bo 
"to  the  superior  court  of  the  county  in  which  the  property 
is  situated/*  (Civ.  Code,  sec.  1245.)  It  is  not  necessarily 
to  be  made  to  the  court  which  rendered  the  judgment. 
Therefore  it  is  not  to  be  a  proceeding  in  the  action.     It 
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is  to  be  an  independent  proceeding, — a  special  proceed- 
ing. At  leasts  it  must  be  so  where  tke  homestead  is  situated 
in  a  different  county  from  that  in  which  the  judgment 
was  rendered;  and  we  do  not  think  that  the  meaning  of 
the  statute  is  that  such  applications  are  to  be  held  to  be  of 
different  natures  according  to  the  place  in  which  they 
may  happen  to  be  made.  Taking  it  to  be  an  indepen- 
dent proceeding,  the  orders  complained  of  cannot  be  held 
to  be  ^'special  orders  made  after  final  judgment''  For 
such  orders  must  bo  in  the  cause  in  which  the  judgment 
was  rendered. 

Nor  do  we  think  that  either  order  appealed  from  can 
be  held  to  be  a  final  judgment  in  a  special  proceeding. 
The  order  on  defendants'  motion  was  simply  a  refusal  to 
remand  the  matter  to  the  appraisers  for  a  report  of  a 
certain  character,  or  in  other  words,  with  certain  in- 
structions. But  inasmuch  as  the  matter  was  remanded 
with  other  instructions,  the  order  on  defendants'  motion 
simply  amounts  to  a  refusal  to  give  the  appraisers  cer- 
tain instructions.     This  certainly  is  not  a  final  judgment. 

The  order  on  plaintiff's  motion  was  that  the  matter  be 
remanded  to  the  appraisers  for  the  purpose  of  making  a 
division  of  the  property.  This  order  does  not  seem  to 
be  final  in  its  nature.  Something  remained  to  be  done 
before  the  matter  ooxdd  be  ended.  The  natural  course 
would  be  for  the  appraisers  to  make  the  division  and 
report  their  action  to  the  court,  and  for  the  court  there- 
upon (if  satisfied  with  the  result)  to  confirm  the  report. 
The  order  of  confirmation  would  be  the  final  judgment 
in  the  proceeding.  The  only  difficulty  about  this  view 
isy  that  there  is  no  express  provision  of  statute  requiring 
that  the  report  be  confirmed,  or  that  there  be  any  report 
upon  the  second  reference.  The  statute  provides  that 
if  the  first  report  shows  an  excess  of  value,  and  that  the 
property  can  be  divided  without  material  injury,  the 
matter  must  again  be  referred  to  the  appraisers  for  the 
purpose  of  making  the  division   (Civ.  CodOi  see.   1253), 


Digitized  by 


Google 


166  HjSLLMAtr     V.     M£SSMEB.  [Sup.    Ct 

but  is  silent  in  regard  to  further  proceedings.  But  we 
iliiuk  it  must  be  assumed  that  the  intention  was  that 
the  action  of  the  appraisers  is  to  be  subject  to  the  con- 
trol of  the  court  and  evidenced  by  some  matter  of  record. 
And  if  the  Civil  Code  is  to  be  considered  as  containing 
no  implication  upon  the  subject,  we  think  it  is  a  proper 
.case  for  the  court  to  supply  the  necessary  machinery 
under  section  187  of  the  Code  of  Civil  Proceedure,  and 
that  the  proper  course  is  for  the  appraisers  to  report 
their  action  as  to  the  division,  and  for  such  report^  after 
reasonable  notice,  to  be  confirmed  if  satisfactory  to  the 
court,  and  if  not  satisfactory,  a  third  reference  to  be  or- 
dered, and  so  on  until  a  report  is  obtained  which  is  con- 
firmed, in  which  case  the  order  of  confirmation  is  to  be 
considered  as  the  final  judgment  in  the  proceeding. 

We    therefore    advise    that    the    attempted    appeals    be 
dismissed. 

Belcheb^  C.  C,  and  Footb,  C,  concurred. 

Thb   Coukt. — For  the  reasons  given  in  the  foregoing 
opinion,  the  attempted  appeals  are  dismissed. 


[No.  12332.     In  Bank.— February  20,  1888.] 

I.  W.  HELLMAN  et  al..  Executors,  eto,,  op  Aitore 
Briswalter,  Deceased,  Respondents  v.  LOUIS 
MESSMER,  Appellant. 

Trust— Purchase  of  Land — Price  Paid  by  Another. — When  real  es- 
tate is  purchased,  and  one  party  pays  the  purchase  price  and  an- 
other takes  the  title,  the  money  paid  for  the  purchase  price  being 
advanced  by  the  latter  to  the  former  as  a  loan,  a  resulting  trust 
arises  in  favor  of  the  former,  and  the  latter  holds  the  title  as  his 
trustee. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refi^sing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 
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BickneU  dt  Whiter  and  A,  Brunson,  for  Appellant 

No  trust  arose  in  favor  of  the  plaintiff's  testator,  for 
the  reason  that  he  did  not  pay  the  purchase  price  before 
or  at  the  time  of  the  conveyance.  {Case  v.  Codding,  38 
CaL  191;  Roberts  v.  Ware,  40  Cal.  634;  Irwin  v.  Ivers,  7 
Ind.  308;  63  Am.  Dec.  420;  Pinnock  v.  Clough,  16  Vt 
500;  42  Am.  Dea  621;  Botsfon^d  v.  Burr,  2  Johns.  Oh. 
408.) 

Olassell,  Smith  d  Patton,  for  Bespondent 

The  money  paid  to  Pico  was  paid  on  account  of  Bris- 
waiter,  and  was,  in  fact,  a  loan  to  him.  It  was  therefore 
his  moneyy  and  the  case  therefore  comes  directly  within 
the  principle  that  ^'when  a  transfer  of  real  property  is 
made  by  one  person^  and  the  consideration  thereof  is 
paid  by  or  for  another,  a  trust  is  presumed  to  result 
in  favor  of  the  person  by  or  for  whom  such  payment  is 
made."  (Civ.  Code,  sec.  853;  Perry  on  Trusts,  sec.  188; 
Page  v.  Page,  8  N.  H.  197 ;  Boyd  v.  McLean,  1  Johns.  Ch. 
582;  Hidden  v.  Jordan,  21  Cal.  98;  Cameron  v.  Ward,  8 
6a.  245;  Millard  v.  Hathaway,  27  CaL  140;  Bandfoss  v. 
Jones,  35  CaL  487.) 

Belcher^  0.  0. — ^The  plaintiffs,  ub  executors  of  the 
last  will  of  Andre  Briswalter,  commenced  this  action  to 
compel  tlie  defendant  to  convey  to  them  certain  real 
property  in  the  city  of  Los  Angeles. 

The  complaint  alleges  that  Briswalter  in  his  lifetime 
purchased  the  property  in  controversy  from  Pio  Pico 
for  the  sum  of  one  thousand  dollars;  that  the  defend* 
ant  was  employed  by  him  as  his  agent  to  negotiate  the 
purchase,  and  as  such  agent  did  negotiate  the  purchase 
for  and  on  account  of  his  principal;  that  the  property 
was  conveyed  by  Pico  to  defendant,  who  agreed  to  take 
and  hold  the  same  in  his  own  name  for  the  use  and  ben- 
efit of  Briswalter,  and  that  the  purchase-money  was  paid 
bv   Briswalter. 
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The  answer  denies  that  Briswalter  purchased  the  prop- 
en; »  and  alleges  that  ''said  Briswalter  desired  to  purchase 
the  property  mentioned  in  the  complaint,  but  the  per- 
sonal relations  between  Pio  Pico  and  said  Briswalter 
were  such  that  said  Briswalter  did  not  believe  he  could 
accomplish  such  purpose  without  the  intervention  of 
some  third  party.  This  defendant^  knowing  that  said 
Briswalter  desired  to  purchase  said  property,  and  being 
himself  friendly  with  said  Pico,  said  Pico  came  to  de- 
fendant and  stated  to  him  that  he  would  not  sell  said 
property  to  said  Briswalter,  but  would  sell  it  to  this  de- 
fendant. This  defendant  thereupon  bought  said  prop- 
erty in  his  own  name,  and  paid  for  it  with  his  own 
money,  but  afterwards  said  consideration  was  paid  to 
him  from  and  out  of  the  funds  of  said  Briswalter,  it  be 
ing  then  and  there  the  intention  of  said  Briswalter  and 
of  this  defendant  that  this  defendant  should,  if  said  Bris- 
walter desired,  convey  to  him,  said  Briswalter,  said  prop- 
erty so  purchased  from  said  Pico."  The  answer  then 
further  alleges  that  before  his  death  Briswalter  made  a 
gift  of  the  property  to  the  defendant,  ^'whereupon  this 
defendant  accepted  such  gift,  and  has  since  retained  the 
title  of  the  same,  and  is  now  the  owner  thereof,  free  from 
any  charge  or  trust  in  favor  of  said  Briswalter  or  his  es- 
tate, or  said  plaintiffs,  or  either  thereof." 

The  court  below  found  that  all  the  allegations  of  the 
complaint  were  true;  that  the  defendant  ''was  employed 
by  Briswalter,  and  undertook  for  him  to  negotiate  with 
and  purchase  from  the  said  Pico  for  him,  the  said  Bris- 
walter, the  said  property";  and  that  the  defendant  ^'a^i 
the  agent  and  friend  of  said  Briswalter,  and  not  other- 
wise, bought  said  property  and  paid  the  said  Pico  for  it 
out  of  his,  the  defendant's,  own  money;  but  the  money 
so  paid  was  at  all  times  considered  and  intended  by  him 
as  a  loan  of  said  money  to  the  said  Briswalter,  and  there- 
after, U)  wit,  on  April  13,  1885,  the  full  consideration  and 
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all  of  said  moneys  were  repaid  to  him  out  of  the  funds 
of  said  Briswalter." 

The  court  further  found  that  '^it  was  never  the  in- 
tention of  said  Briswalter  to  give  said  property  to  the 
defendant^  nor  did  he  ever  relinquish  to  the  defendant 
any  right  or  title  to  any  part  thereof;  nor  did  the  de- 
fendant ever  accept  any  gift  thereof.'' 

Judgment  was  rendered,  in  favor  of  the  plaintiffs^  from 
which,  and  from  an  order  denying  his  motion  for  a  new 
trial,  the  defendant  has  appealed. 

^^Appellant's  theory/'  as  stated  in  the  brief  filed  in  his 
behalf y  ''is  and  has  been  that  there  is  no  trust  relation 
existing  between  him  and  Briswalter's  representatives, 
and  that,  while  there  may  be  a  cause  of  action  against 
him  for  the  one  thousand  dollars  delivered  to  him  by 
Briswalter,  he  cannot  be  compelled  to  deed  to  the  execu- 
tors the  land  which  he  bought  from  Pico."  And  it  is 
saidr  ^'If  there  is  imy  trust  shown  by  the  evidence,  it 
must  arise  from  the  mere  fact  that  Messmer  made  a  bar- 
gain with  Pico,  after  a  previous  verbal  understanding, 
to  which  Pico  was  not  a  party,  that  the  property  con- 
veyed should  be  held  in  trust  for  the  deceased.  It  is  not 
pretended  that  any  money  was  paid  by  Briswalter  to  Pico 
for  the  land,  or  that  Pico  knew  anything  about  Briswal- 
ter's connection  with  the  purchase.  It  is  conceded  that 
the  consideration  paid  was  Messmer's  money,  and  while 
it  is  true  that  the  latter  had  promised  that  he  would  ne- 
gotiate the  trade  and  deliver  its  fruits  to  Briswalter,  yet 
this  was  merely  a  promise  to  convey  lands,  and  was  void 
mider  subdivision  5,  section  1624,  Oivil  Code." 

Whether  this  theory  can  be  maintained  or  not  is  the 
question  for  decision. 

The  rule  is  well  settled  that  when  real  property  is  pur- 
chased^ and  one  party  pays  the  purchase-money  and  an- 
other takes  the  title,  a  resulting  trust  arises  in  favor  of 
the  former,  and  the  latter  holds  the  title  as  his  trustee. 
But  the  trust  must  result,  if  at  all,  at  the  time  the  deed 
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is  taken.  No  oral  agreements  and  no  payments  made 
after  the  title  is  taken  will  create  a  resulting  trust  The 
party  claiming  the  benefit  of  the  trust  must  show  that 
the  money  was  paid  before  or  at  the  time  of  the  execution 
of  the  conveyance.  {Case  v.  Codding,  38  Cal.  191;  Bots- 
ford  V.  Burr,  2  Johns.  Ch.  404;  Pinnock  ▼•  Clough,  16  Vt 
500.) 

It  is  not,  however,  necessary  that  the  money  should 
have  been  actually  paid  by  the  party  setting  up  the  trust. 
It  may  have  been  paid  by  the  party  who  took  the  title, 
but  advanced  as  a  loan  to  the  other  party,  and  if  so,  a 
trust  results.  (Hidden  v.  Jordan,  21  CaL  92;  Millard  v. 
Hathaway,  27  Cal.  140-142;  Sandfoss  v,  Jones,  35  CaL 
481;  Boyd  v.  McLean,  1  Johns.  Ch.  582;  Page  v.  Page,  8 
N.  H.  187.) 

Perry,  in  his  work  on  trusts,  section  133,  states  the 
rule  as  follows:  ^'If  one  should  advance  the  purchase- 
money  and  take  the  title  to  himself,  but  should  do  this 
wholly  upon  the  account  and  credit  of  the  other^  he 
would  hold  the  estate  upon  a  resulting  trust  for  the 
other.''  And  our  Civil  Code,  section  853,  declares  the 
same  rule  in  the  following  words: — 

"When  a  transfer  of  real  property  is  made  to  one  per- 
son, and  the  consideration  thereof  is  paid  by  or  for  anr 
other,  a  trust  is  presumed  to  result  in  favor  of  the  person 
by  or  for  whom  such  payment  is  made." 

Was,  then,  the  purchase-money  for  the  land  in  contro* 
versy  advanced  by  Messmer  "wholly  upon  the  account  and 
credit  of"  Briswalter? 

The  court  below  found  that  it  was,  and  we  think  the 
finding  sustained  by  the  evidence. 

It  is  clear  from  the  evidence  that  Messmer  was  the 
friend  and  agent  of  Briswalter,  and  had  been  so  for  a  con- 
siderable time.  He  collected  Briswalter's  rents  and  paid 
his  bills.  He  made  the  purchase  for  and  at  the  request 
of  Briswalter.  He  drew  his  own  check  for  the  purchase- 
money,    but   collected   the   money    back   from   Briswalter. 
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To  collect  the  mone;  he  had  his  son  draw  a  check  in 
Briswalter's  name,  and  as  soon  as  he  received  the  money 
on  the  check,  he  reported  the  fact  to  Briswalter,  who  said: 
"All  riglit."  Shortly  after  he  received  the  deed  he  offered 
to  redeed  to  Briswalter,  but  the  latter  asked  him  to  hold 
the  papers  for  a  while.  After  Briswalter's  death  he  ad- 
mitted, before  several  of  the  witnesses,  that  he  bought 
and  held  the  property  for  Briswalter.  In  his  testimony, 
speaking  of  his  son's  drawing  the  check  for  the  repay- 
ment to  him  of  the  money,  he  said:  '^My  son  drew  checks 
in  Andres's  name  when  he  wanted  money.  My  son  drew 
checks  for  Andres  to  pay  taxes  for  him.  He  never  drew 
a  check  in  Andres's  name  for  my  benefit  before.  He 
drew   this  because  Andres  owed  it  to  me.'* 

But  how  did  Briswalter  owe  him  the  money^  if  it  bad 
not  been  advanced  by  him  as  a  loan? 

These  facts  seem  to  us  to  bring  the  case  within  the 
rule  above  stated. 

No  point  is  now  made  in  regard  to  the  alleged  gift 

The  complaint  was  sufficient,  the  demurrer  was  prop- 
erly overruled,  and  the  judgment  and  order  should  be 
affirmed. 

FooTB,  C,  and  Haywb,  C,  concurred. 

The  Coubt. — For  the  reasons  given  in  tha  iiomgnng 
•pinion,  Um  judgment  and  order  axe  affiimed. 
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[No.  12167.    Department  One.— February  21,  1888.1 

MODOC  COUNTY,  Respondent,  v.  J.  CHURCHILL, 

Appellant. 

Taxation — Assessment  Koll  as  Evidence. — In  an  action  by  a  oona^ 
to  recover  state  and  county  taxes,  the  assessment  roll,  in  the  form 
prescribed  by  law,  is  fnima  facie  evidence  of  the  plaintiflT's  right  to 
recover. 

Id. — Equalization  of  Assessments — Irbbgularitt  in  Tikv  of  Mxbt- 
iNG  OF  Board— Failure  to  Return  Statement. — ^A  property  owner 
who,  upon  demand  made  by  the  assessor,  refuses  to  give  under  oath  a 
statement  of  his  assessable  property,  cannot  have  the  valuations  of 
the  aasessor  reduced  by  the  county  board  of  equalization.  Conse- 
quently, any  irregularity  as  to  the  time  ol  meeting  of  the  board  can- 
not be  taken  advantage  of  by  him  as  a  defense  to  an  action  to  rseover 
the  taxes  levied  against  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Modoo  County,  and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  to  recover  a  sum  of  money 
alleged  to  be  dud  on  account  of  state  and  county  taxes, 
levied  upon  real  and  personal  property  belonging  to  the 
defendant,  for  the  fiscal  year  1884-85,  together  with  in- 
terest, penalty,  and  cost  of  advertising.  In  his  answer, 
the  defendant,  after  specifically  denying  the  allegation  that 
anything  was  due  from  him  for  taxes,  alleged  that  for  the 
fiscal  year  in  question  the  board  of  equalization  did  not 
equalize  the  taxes  of  the  county,^ or  meet  for  such  purpose, 
and  that  the  lands  assessed,  although  they  did  not  lie  con- 
tiguous, were  included  in  one  assessment  On  the  trial, 
the  court  found  in  favor  of  the  plaintiff,  and  rendered 
judgment  accordingly.  The  defendant  moved  for  a  new 
trial,  and  his  motion  being  denied,  appealed  from  the 
judgment  and  order.  The  further  facts  are  stated  in  the 
opinion  of  the  court 

E.  M.  Barnes,  for  Appellant 

/.  H.  Stewart,  for  Respondent 
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McKiNSTBT,  J. — The  examination  of  this  case  has 
been  rendered  more  difficult  bj  the  form  of  the  findings. 
But  the  court  did  find  the  real  estate  assessed;  its  valu- 
ation bj  the  assessor,  and  that  it  was  assessed  in  tracts 
not  to  exceed  six  hundred  and  fortj  acres  in  each. 
(Finding  9.)  The  defendant  did  not  except  to  the  suffi- 
ciency of  that  finding. 

And  the  court  also  found  that  all  the  personal  property 
xetnmed  in  the  list  furnished  by  the  defendanti  and 
none  other,  was  duly  assessed  at  the  sum  of  $20,226. 
(Finding  7.)  This  is,  in  effect,  a  finding  that  the  as- 
aesBor  made  up  his  assessment  of  personal  property  by 
taking  the  list  furnished  by  the  defendant  and  affixing 
Talnes  to  the  same.  The  defendant  did  not  except  to  the 
sufficiency  of  the  evidence  to  sustain  finding  7. 

The  evidence  sustained  the  first  finding.  It  is  con* 
tended  the  only  evidence  to  sustain  the  finding  of  an 
assessment  was:  ''The  assessment  list  wherein  no  values 
to  the  real  estate  were  set  out,  and  the  assessment  roll 
wherein  the  form  was  as  is  prescribed  by  law  for  assess- 
ment rolls.''  But  the  assessment  roll,  in  the  form  pre- 
scribed by  laW|  is  prima  facie  evidence  of  the  plaintiff's 
right  to  recover.     (Stats.  1880,  p.   136.) 

The  court  below  found:  ''That  the  county  board  of 
equalization  duly  met  and  convened  on  the  twenty-first 
day  of  July,  1884,  pursuant  to  and  in  accordance  with  an 
order  of  the  state  board  of  equalization,  which  was  dul> 
made^  extending  the  time  for  the  completion  and  the 
delivery  to  the  clerk  of  the  board  of  supervisors  of  said 
county  by  said  assessor  of  the  assessment  book  of  said 
county,  to  examine  the  assessment  book  and  equalize  the 
assessment  of  property  in  the  county,  and  that  the  de- 
fendant did  not  appear  before  said  county  board,  nor  at 
alL'' 

The  appellant  contends  that  finding  3  was  not  sus- 
tained by  the  evidence;  that  the  county  board  of  equal- 
ization is  required  to  meet  on  the  first  Monday  of  July 
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(Pol.  Code,  sec.  3672),  which  was  prior  to  July  21,  1884; 
and  even  if  they  can  meet  subsequently,  it  is  only  by 
virtue  of  section  3707,  Political  Code;  and  that  it  appears 
from  the  bill  of  exceptions  that  no  order  of  the  state 
board  of  equalization  was  certified  to  the  county  auditor, 
providing  that  the  time  of  meeting  of  the  county  board 
be  postponed;  that  by  reason  of  the  fact  that  the  county 
board  did  not  meet  on  the  first  Monday  of  Jaly,  the  de- 
fendant was  deprived  of  an  opportunity  of  applying  for 
a  reduction  of  his  assessment 

But  the  rights  of  the  defendant  were  not  affected  by 
an  irregularity,  if  any,  in  the  action  of  the  supervisors. 
The  defendant,  after  demand  by  the  assessor,  having 
refused  to  give  under  oath  a  statement  of  his  assessable 
property,  could  not  have  had  the  valuations  of  the  as* 
sessor  reduced  by  the  county  board  of  equalization.  (PoL 
Code,   sec.   3633.) 

Judgment  and  order  affirmed. 

Patebson,  J.,  and  Temple^  J.,  concurred* 
Hearing  in  bank  denied. 


[No.  12218.    Department  One. — ^Febniary  21,  1888.) 

A.  a  PETEESOJ^",  Appellant,  v.  JOSEPH  WEISS- 

BEIIT  BT  AU,  Bbspondents. 

Ejsoticent — ^Execution  Sale— Action  to  Bet  Abide  Judomexvt — ^Bn- 
DKNCE. — In  an  action  of  ejectment,  in  which  the  defendant  daims 
title  to  the  demanded  premises  under  an  execution  sale  of  the  land, 
made  in  pursuance  of  a  judgment  against  the  plaintiff,  the  judgment 
roll  in  an  action  brought  bj  the  plaintiff  against  the  execution  pur- 
chaser, to  set  aside  the  judgment  and  execution  sale  on  the  ground 
that  the  same  were  void,  in  which  action  judgment  had  been  ren- 
dered in  f  aTor  of  the  execution  purchaser  on  a  demurrer  to  the  com- 
plaint, is  admissible  in  evidence. 

Id. — Constable's  Deed  as  Evn)ENCB — Pboof  or  Judgment  and  Execu- 
tion.— ^A  constable's  deed  is  not  admissible  in  evidence  without  proof 
•f  the  judgment  and  execution  in  pursuance  of  which  it  vm  made. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Cross  d  Simonds,  and  Oaylord  dc  Searls,  for  Appellant 

A.  dt  E.  J.  Burrows,  for  Respondents. 

Belcheb^  C.  C. — This  action  was  brought  to  recover 
possession  of  two  hundred  and  forty  acres  of  land  situ- 
ate in  Nevada  County.  The  complaint  alleged  the  plain- 
tiff's ownership  of  the  demanded  premises,  and  his  ouster 
therefrom  by  the  defendants,  in  September,  1885.  The 
answer  denied  the  plaintiff's  ownership,  admitted  the  de» 
fendants'  possession,  and  then  set  up  a  further  defense 
as  follows: — 

'defendants  allege  that  ever  since  the  twenty-sixth 
day  of  December,  1883,  they  have  been  the  owners  of 
the  said  premises,  and  entitled  to  the  possession  thereof; 
that  np  to  November,  1882,  plaintiff  was  the  owner  and 
entitled  to  the  possession  of  said  premises;  that  on  said 
date  said  premises  were  duly  attached  in  a  suit  against 
this  plaintiff  from  the  justice's  court  of  Grass  Valley  town- 
ship; that  thereafter,  in  said  suit,  judgment  was  duly 
given  and  made  against  plaintiff  herein  (Peterson),  and 
by  virtue  thereof  execution  duly  issued  to  the  constable 
of  said  township,  and  the  said  premises  were  duly  sold 
thereunder  to  one  Goldberg,  who  on  November  26,  1883, 
duly  received  the  constable's  deed  therefor;  and  there- 
upon transferred  said  premises  to  these  defendants. 

''That  in  February,  1883,  said  Peterson  began  suit  in 
this  court  to  set  aside  said  justice's  court  judgment  and 
said  constable's  sale,  because  the  complaint  was  filed  on 
a  holiday,  etc;  that  plaintiff  therein  had  judgment, 
from  which  judgment  defendants  therein  appealed  to 
the  supreme  court,  who  reversed  the  same  in  the  case 
entitled  Peterson  v.  Weissbein  Bros.  &  Co,  et  al.,  and  there- 
after said  superior  court  duly  ^ave  and  rendered  judg- 
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ment  in  favor  of  defendants  therein,  affirming  the  validitv 
of  said  justioe's  court  judgment,  and  the  said  execution 

sale  thereunder And  that  said  judgments  were 

duly  given  and  made,  and  estop  the  plaintiff  from  again 
contesting  the  validity  thereof,  and  defendants  hereby 
plead  them  as  estoppel." 

At  the  trial  the  plaintiff  introduced  evidence  showing 
that  he  acquired  the  title  to  a  portion  of  the  demanded 
premises  in  1874,  and  to  the  balance  thereof  in  1876,  and 
rested.  Thereupon  the  defendants  to  maintain  the 
issues  on  their  part,  offered  in  evidence  the  judgment 
roll  in  the  case  referred  to  in  their  answer,  and  promised 
to  show  that  it  related  to  the  premises  in  dispute,  and 
that  defendants  had  succeeded  to  the  interests  of  (Gold- 
berg therein.  The  plaintiff  objected  to  the  judgment 
roll  being  received  in  evidence,  on  the  ground  that  it  was 
irrelevant  and  immaterial,  and  not  pertinent  to  any  issue 
involved  in  the  case;  that  the  parties  to  that  action  were 
not  the  same  as  in  this  case,  and  it  was  therefore  not  ad- 
missible by  way  of  estoppel.  The  court  overruled  the 
objection,  and  the  plaintiff  reserved  an  exception. 

The  defendants  then  offered  in  evidence  a  constable's 
deed,  in  proper  form  and  duly  executed,  dated  November 
26,  1883,  conveying  the  demanded  premises  to  William 
Goldberg,  and  a  deed  from  Gk>ldberg,  dated  Februaiy  1, 
1884,  conveying  the  same  premises  to  defendants. 

The  plaintiff  objected  to  the  constable's  deed  on  the 
ground  that  the  judgment  and  proceedings  in  the  jna- 
tice's  court  of  Grass  Valley  township,  upon  which  the 
deed  purported  to  be  based,  had  not  been  introduced  in 
evidence,  and  further  objected  to  both  deeds  on  the  ground 
that  they  were  incompetent,  irrelevant,  and  immaterial 
The  court  overruled  the  objections  and  the  plaintiff  re- 
served exceptions. 

In  rebuttal  the  plaintiff  proved  that  September  9,  1882, 
had  been  appointed  and  proclaimed  by  the  governor  of 
the  state  as  a  legal  holiday; 
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The  court  found  that  the  plaiutiff  was  not  the  owner 
or  entitled  to  the  possession  of  the  premises  in  dispute, 
and  further  found  to  be  true  all  the  facts  set  up  in  thai 
part  of  defendants'  answer  hereinbefore  quoted. 

Judgment  was  entered  in  favor  of  the  defendants,  and 
from  that,  and  an  order  denying  him  a  new  trial,  the 
plaintiff  appealed. 

L  It  is  insisted  for  the  appellant  that  the  judgment 
roll  was  not  ad];nis8ible  in  evidence,  but  we  see  no  preju- 
dicial error  in  the  ruling  complained  of.  The  action 
was  brought  to  obtain  a  decree  declaring  the  judgment 
in  the  justice's  sourt  case,  and  the  constable's  sale  there- 
under, null  and  void,  because  the  complaint  was  filed 
with  the  justice  on  a  legal  holiday.  Goldberg  ^as  the 
purchaser  at  the  sale,  and  was  a  party  to  the  action.  The 
plaintitf  obtained  a  judgment  at  first,  but  that  judgment 
was  reversed  by  this  court  and  the  case  remanded. 
{Peterson  v.  Weissbein,  66  Cal.  42.)  An  amended  com- 
plaint was  then  filed,  to  which  a  general  demurrer  v-as 
interposed  and  sustained,  and  the  plaintiff  declining  to 
further  amend,  final  judgment  was  entered  in  favor  of 
defendants^  In  due  time  Goldberg  obtained  a  constable's 
deed,  and  thereafter  conveyed  the  property  to  the  defend- 
ants here. 

It  is  true,  the  judgment  was  entered  on  demurrer,  but 
*'a  judgment  on  demurrer  to  the  plaintiff's  complaint  is 
conclusive  of  everything  necessarily  determined  by  such 
judgment."  (Freeman  on  Judgments,  sec  267.)  The 
point  was  involved,  and  necessarily  determined  that  the 
justice's  court  judgment  was  not  void  for  the  reason  as- 


And  as  res  adjudicata,  a  judgment  is  conclusive  be- 
tween the  parties  thereto  and  their  successors  in  inter- 
est (Sec  1908,  Code  Civ.  Proc;  McCreery  v.  Fuller,  63 
Cal.  30.) 

The  defendants  were  the  successors  in  interest  of 
Goldberg,    and    had,    therefore,    the    same    right    to    avail 
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themselves  of  the  judgment  roll  that  he  would  have  had 
if  be  had  act  conveyed  the  property,  and  had  oeen  made 
che   defendant. 

2.  It  is  also  insisted  that  the  constable's  deed  was  not 
admissible  in  evidence  without  proof  of  the  judgment 
and  execution,  which  authorized  the  sale,  and  in  pur- 
suance of  which  it  was  made. 

The  rule  undoubtedly  is,  that  when  one  seeks  to  ob- 
tain or  hold  possession  of  real  property  under  a  sheriff'^ 
deed,  he  must  prove  the  judgment  and  execution  under 
which  the  sheriff  acted  in  making  the  sale.  (Freeman 
on  Executions,  sec  350.)  The  title  of  the  purchaser  in 
such  a  case  rests  upon  the  judgment,  execution,  sale,  and 
deed.  The  law  upon  this  subject  is  stated  in  Hihn  v. 
Peck,  30  Cal.  288,  as  follows:  "The  judgment  and  exe- 
cution go  to  the  sheriff's  power  to  sell,  and  to  his  power 
to  recite  a  sale,  and  to  his  power  to  give  a  deed  also, 
and  therefore  che  recitals  are  not  admissible  to  prove 
the  sheriff's  authority  to  sell  or  his  authority  to  recite  a 
sale.  The  power  to  sell,  to  recite,  and  to  deed,  having 
its  origin  in  the  judgment  and  execution,  must  be  proved 
by  a  production  of  both  under  the  rule  of  best  evidence; 
but  when  the  power  has  been  so  proved,  the  sheriff  be- 
comes, so  to  speak,  the  accredited  historian  of  his  acta 
under  it  (See  also  People  v.  Doe,  31  Cal.  220;  Blood  v. 
Light,  38  Cal.  649;  99  Am.  Dec  44:1.) 

Under  the  law  as  announced  in  the  foregoing  cases, 
we  think  it  was  necessary  for  the  defendants  to  produce 
and  introduce  in  evidence  the  judgment  of  the  justice's 
court,  and  the  execution  issued  thereon,  and  that  the 
court  erred  in  admitting  the  constable's  deed  in  evidence 
without  such  proof. 

The  judgment  and  order  should  be  reveraedi  and  the 
cause  remanded  for  a  new  trial 

FooTB,  C,  concurred. 

Haynb,  C,  concurred  in  the  conclusioiu 
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The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed^  and  cause 
remanded  for  a  aew  triaL 

Hearing  In  Bank  denied. 


[No.  12276.    0epartment  One.— February  26,  1888.] 

THE  PEOPLE  Bx  bbl.  ATTORNEY-GENERAL,  Ap- 
PBLLANTs,  V.  BOARD  OF  SUPERVISORS  OF 
SHASTA  COUNTY  et  al..  Respondents. 

Ihjunction — Removal  of  County  Seat— Deolariwo  Result  or  Blio- 
noN — Want  or  Jubisdiotion. — ^An  injunction  will  not  lie  to  restrain 
the  board  of  supenrisors  of  a  county  from  giving  notice,  as  required 
bj  section  3981  of  the  Political  Code,  of  tne  result  of  an  election 
held  by  their  order  upon  the  question  of  the  removal  of  the  county 
seat,  oo  the  ground  that  tin  election  was  illegally  ordered  by  the 
board  1^  reason  of  their  want  of  jurisdiction. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tehama  County. 

The  facts  are  stated   in  the  opinion. 

A.  C.  Adams,  and  Jackson  Hatch,  for  Appellant 

Clay  W.  Taylor,  Chipman  <t  Oarter,  and  Edward 
Sweeny,  for  Respondent 

FooTE,  C. — ^In  this  action  an  injunction  is  prayed  for 
enjoining  the  defendants,  as  a  board  of  supervisors,  from 
declaring  the  result  of  an  election,  and  from  giving  no- 
tice thereof,  under  section  3981  of  the  Political  Code, 
held  by  their  order,  upon  the  question  of  a  removal  of 
the  county  seat  of  Shasta  County.  It  is  alleged  that  the 
election  was  illegally  ordered  by  the  board  when  they 
had  no  jurisdiction  so  to  do,  and  therefore  that  they 
should  be  enjoined  from  making  known  and  publishing 
the    result   of   such   election.     The    court    below^    oy    its 
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judgment^  denied  the  writ  of  injunction,  and  dismissed 
the  bill  filed  in  the  action;  from  that  this  appeal  ia 
taken. 

We  do  not  deem  it  necesary  to  go  into  the  matter  as 
to  whether  the  board  of  supervisors  did  or  did  not  legally 
order  the  election  to  be  held, 

The  question  which  meets  us  upon  the  threshold  is. 
Did  or  did  not  the  court  below  have  any  right  to  grant 
an  injunction  to  prevent  the  board  of  supervisors  from 
afmouncing  and  publishing  the  resuU  of  an  ehctionf 

The  statutes  bearing  upon  the  question  are  as  follows: 
'^Whenever  there  shall  be  presented  to  the  board  of  su* 
pervisors  of  any  county  a  petition  signed  by  the  qualified 
electors  of  such  county,  in  number  equal  to  a  majority 
of  the  votes  cast  at  the  preceding  general  election,  pray- 
ing for  the  submission  of  the  question  of  the  removal  of 
the  county  seat  of  such  county,  it  shall  be  the  duty  of 
the  board  of  supervisors,  by  due  proclamation,  to  submit 
the  question  of  such  removal  of  the  county  seat  at  the 
next  general  election  to  the  qualified  electors  of  such 
county.  The  election  shall  be  conducted  and  the  returns 
canvassed  in  all  respects  as  provided  by  law  for  the  con- 
ducting general  elections  and  canvassing  the  returns  thereof; 
but  a  proposition  of  removal  of  a  county  seat  shall  not 
be  submitted  in  the  same  county  more  than  once  in  four 
years,"  (County  Government  Act,  sec  12,  approved 
March  14,  1883,  Deering's  Pol.  Code.  p.  841.) 

Section  3981  of  the  Political  Code,  which  prescribes 
the  duties  of  the  board  with  reference  to  announcing  the 
result  of  such  an  election,  is  as  follows:-^ 

''When  the  returns  have  been  received  and  compared, 
and  the  results  ascertained  by  the  board,  if  two-thirds 
of  the  legal  votes  cast  by  those  voting  on  the  proposi- 
tion are  in  favor  of  any  particular  place,  the  board  must 
give  notice  of  the  result  by  posting  notices  thereof  in 
all  the  election  precincts  in  the  county.'* 

In  this  ease  the  board  of  supervisors  acted  on  what 
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appeared  to  them  a  legal  petition  as  prescribed  by  law; 
they  ascertained  to  their  satisfaction  that  the  requisite 
number  of  qualified  electors  had  signed  that  petition^ 
which  thej  believed  to  have  been  duly  and  legally 
presented  to  them  for  their  action.  They  took  action 
thereon  as  petitioned,  and  ordered  the  election.  The 
election  was  then  held  in  due  form  of  law,  and  two-thirds 
of  the  legal  voters  of  the  county  voting  on  the  proposi- 
tion voted  in  favor  of  removing  the  county  seat  No  ob- 
jection was  made  to  anything  pertaining  to  the  whole 
matter  until  after  the  election  had  been  thus  held. 

The  returns  have  been  received  and  compared,  and 
the  results  ascertained  by  the  board,  and  now  the  e£Fort 
is  made  to  prevent  them  from  announcing  the  result  and 
giving  notice  thereof  as  required  by  the  statutes. 

The  board  of  supervisors,  whose  good  faith  is  nowhere 
questioned,  believe  they  legally  ordered  the  election;  it 
was  held  imder  all  the  requisite  forms  of  law,  but  the  ap- 
pellants seek  to  enjoin  them  from  announcing  the  result 
of  such  election,  which  was  ordered  and  held  in  good 
faith;  and  to  do  this  they  seek,  in  effect,  to  have  deter- 
mined the  question  as  to  whether  the  old  county  seat  is 
to  remain  such,  or  another  place  has  been  duly  elected 
to  be  such  county  seat. 

In  this  case  we  do  not  think  that  an  injunction  would 
lie.  Section  3433,  subdivision  4,  Civil  Code,  is  as  fol- 
lows:— 

"An  injunction  cannot  be  granted, —  •  •  •  •  4.  To 
prevent  the  execution  of  a  public  statute)  by  officers  of 
the  law,  for  the  public  benefit" 

The  board  of  supervisors  are  simply  endeavoring  to 
perform  a  duty  enjoined  on  them  by  law  to  amiounce 
the  result  of  an  election,  which  in  good  faith  they  believe 
to  have  been  duly  ordered  and  legally  held|  and  we  think 
.  it  would  be  a  most  dangerous  interference  by  the  courts 
to  prevent  them  from  performing  a  legal  duty,  and  in  ef- 
fect^ to  determine  the  result  of  a  contested  election,  in 
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this  action  for  an  injunction.     {Dickey  v.  Beed,  78  IlL 
2C1.) 

For  these  reasons,  we  are  of  the  opinion  that  the  judg- 
ment of  the  court  below  should  be  affirmed. 

Belchsb^  0.  C,  and  Hatnb,  0.,  concurred. 

The  Coubt. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed* 

Hearing  in   Bank  denied. 


tNo.  0874.  Id  Bank.— February  25,  1888.1 

A.  McAllister,  appellant,  v.  o.  el  clement 

BT   AL.,    Respondents. 

Meglioence— LiABiLrrr  of  Notabt  eusLic — CEBTincATB  9F  Acknowl- 
edgment ro  MoBTGAQB — DAMAGE  WITHOUT  iNJUBT. — The  negligence 
of  a  notary  public  in  making  bis  certificate  of  acknowledgment  to  ft 
chattel  mortgage,  by  reason  of  which  the  lien  of  the  mortgage  was 
lost,  will  not  entitle  the  mortgagee  to  recover  damages  against  him, 
wben  the  property  intended  to  be  secured  by  the  mortgage  was 
wholly  valueless. 

Id.— Nominal  Damages— Immaterial  £BBOfr— Appeal. — Where  the 
findings  show  the  plaintiff  to  be  entitled  to  recover  nominal  damages 
only,  a  judgment  rendered  in  favor  of  the  defendant  will  not  be 
reversed  on  appeal.  In  such  a  case,  the  maxim,  D0  minimia  non 
curat  lex,  is  applicable. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County. 

The  facts  are  stated  in  the  opinion. 

/.  M.  Wilcoxon  and  Ernest  Graves,  for  Appellant; 

J.  B.  Pattan,  and  C.  H.  Clement,  for  Respondents. 

Beloher,  C.  C. — This  action  was  brought  to  recover 
damages  for  the  alleged  official  misconduct  or  neglect  of 
a  notary  public  The  material  facts  of  the  case  are  as 
follows : — 

In  1883  the  defendant^  C.  H.  Clement^  was  a  notary 
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public  for  San  Luis  Obispo  County,  and  the  other  de- 
fendants were  the  sureties  on  his  official  bond.  On  the 
fourteenth  day  of  April  of  that  year,  one  W.  A.  Cook 
made  to  the  plaintiff  his  promissory  note  for  six  hun- 
dred dollars,  payable  six  months  after  date,  with  interest, 
and  on  the  same  day,  to  secure  the  payment  of  the  note, 
executed  to  plaintiff  a  mortgage  upon  a  crop  of  wheat, 
barley,  and  oats,  then  growing  in  the  county  of  San  Luis 
Obispo*  The  mortgage  was  properly  sworn  to  by  mort- 
gagor and  mortgagee,  and  was  acknowledged  by  the  mort- 
gagor before  the  defendant  Clement  The  certificate  of 
acknowledgment,  which  was  attached  to  the  mortgage,  reads 
as  follows: — 
''State  of  Califomia,  county  of  San  Luis  Obispo,  s$. 

"On  this  fourteenth  day  of  April,  188 — y  before  me  per- 
sonally appeared  W.  A*  Cook,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  within  instru- 
ment, and  he  acknowledged  to  me  that  he  executed  the 
same.  In  witness  whereof  I  haye  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  the  county  of 
San  Luis  Obispo,  on  the  day  and  year  in  this  certificate 
first  above  written* 

[Seal]  '*C.  H.  Clement,  Notary  Public.'* 

Li  this  condition  the  mortgage  was  recorded  on  the 
nineteenth  day  of  May,  1883.  Before  the  note  became 
due  Cook  was  adjudged  to  be  an  insolvent  debtor,  and 
his  assignee  in  solvency  took  possession  of  all  his 
property,  including  the  mortgaged  crop.  The  plaintiff 
made  no  effort  to  foreclose  his  mortgage  or  to  subject 
the  mortgaged  property  to  the  payment  of  his  debt  The 
note  has  never  been  paid,  and  Cook  is  insolvent  and  unable 
to  pay  it. 

It  is  alleged  in  the  complaint  that  the  failure  to  state 
correctly  in  the  certificate  the  year  when  the  acknowl- 
edgment was  taken,  and  to  insert  in  the  body  of  the  cer- 
tificate "the  name  and  quality  of  the  officer"  who  made 
ity  destroyed  the  lien  of  the  mortgage  as  against  the  as- 
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signee,  and  left  the  mortgaged  crop  free  and  clear  of  all 
claim  thereto  by  the  plaintiff.  It  is  further  alleged  that 
but  for  these  defects  in  the  certificate  the  mortgage 
'Vould  have  been  a  good  and  valid  lien  upon  a  valuable 
growing  crop^  and  would  have  amplj  secured  the  said 
promissory  note." 

,  The  court  below  found  the  facts  to  be  substantially  as 
above  stated^  but  further  found  '^that  said  mortgage 
would  not  have  secured  said  note;  that  said  crop  was  not 
valuable,  and  was  and  is  wholly  valueless'';  and  as  a 
conclusion  of  law,  ^^that  plaintiff  has  not  suffered  any 
damage  or  loss  by  reason  of  the  act  or  acts  of  defendants, 
or  any  of  them." 

Judgment  was  entered  in  favor  of  the  defendants,  and 
from  that  judgment  the  plaintiff  appealed,  the  case  com- 
ing here  on  the  judgment  roll. 

We  do  not  think  it  necessary  to  consider  the  question 
principally  discussed  by  counsel,  namely,  as  to  the  suf- 
ficiency of  the  certificate  of  acknowledgment  The  code 
declares  that  '^for  the  official  misconduct  or  neglect  of 
a  notary  public,  he  and  the  sureties  on  his  official  bond 
are  liable  to  the  parties  injured  thereby  for  all  the  dam- 
ages  sustained."  (PoL  Code,  sec  801.)  But  it  is  clear 
that  no  action  will  lie  to  recover  damages  if  no  damages 
have  been  sustained*  The  fibidings  are  responsive  to  the 
issues,  and  must  be  presumed  to  have  been  justified  by 
the  evidence. 

It  is  urged,  however,  that  the  plaintiff  was  at  least  en« 
titled  to  recover  nominal  damages.  But  why  should  he 
have  nominal  damages  if  he  suffered  no  actual  damage  t 
The  code  does  not  seem  to  justify  this  contention^  and 
at  any  rate,  we  think  it  is  a  case  where  in  this  .court  the 
maxim,  De  minimis  non  curat  lex,  should  be  applied.    , 

The  judgment  should  be  affirmed* 

FooTE,  C,  and  Haynb,  C,  concurred.  '      , 

The  Coubt. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed.  •  "^       :   *  ^ 
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[No.  11552   In  Bank.— February  26,  1888.] 

E.   CERF,   Assignee,    etc.,   of   Louis   Mattib   et   au, 
Respondent,    v.    L.    A.    PHILLIPS    bt    al.,   Appbl- 

LA17T8. 
IN80I.TENCT — FrAUDTTLENT   COinrXTANCl>— AcTIOH   BT   ASSIOIIKB   TO   B» 

oovEB  Paopcrtt — Deuakd, — Under  section  55  of  the  insolTent  act  of 
1880,  and  section  3439  of  the  Ciyil  Code,  a  conveyance  of  his  prop- 
erty by  an  insolvent  to  one  of  hU  creditors  la  Toid,  and  does  not  give 
A  lawful  possession  to  the  transferee,  when  made  by  the  insolvent, 
with  a  view  to  give  a  preference,  within  one  month  before  the  filing 
of  a  petition  against  him,  the  transferee  having  reasonable  cause  to 
believe  that  the  transferrer  was  insolvent,  and  that  the  conveyance 
was  made  with  a  view  to  prevent  the  property  from  coming  to  the 
assignee  in  insolvency,  or  from  being  distributed  ratably  among  the 
creditors,  or  in  any  way  to  delay  the  operation  of  or  evade  the  pro- 
▼isions  of  the  insolvent  act;  and  the  assignee  in  insolvency  may 
maintain  an  action  against  the  transferee  to  recover  the  possession 
d  the  property,  without  making  a  previous  demand  for  its  return. 

Appbai.  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  Goxmtj,  and  from  an  order  refusing  a 
new  triaL 

The  action  was  brought  bj  the  assignee  in  insolvency 
of  the  firm  of  Mattie  Brothers^  for  the  claim  and  deliT- 
erj  of  certain  personal  property  assigned  to  them  by  the 
insolvents^  on  the  4th  of  December^  1884.  The  com- 
plaint alleged  that  on  that  day  the  firm  of  Mattie  Broth- 
ers was  insolvent,  and  that  a  petition  in  insolvency  was 
filed  against  them  on  the  27th  of  December,  1884,  under 
which  they  were  subsequently  adjudged  insolvent,  and 
the  plaintiff  was  appointed  their  assignee;  that  the  de- 
fendants were  their  creditors,  and  the  assignment  waa 
made  to  them  in  contemplation  of  insolvency,  and  with 
a  view  to  prevent  the  property  from  coming  to  tha 
assignee,  and  being  distributed  ratably  among  their 
other  creditol^,  and  for  the  purpose  of  defeating,  and  to 
hinder,  impede,  and  delay,  the  operation  of  the  insolvent 
act  of  1880;  and  that  the  defendants  then  had  reasonable 
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cause  to  believe  the  firm  was  insolvent  The  defendants 
demurred  to  the  complaint,  but  their  demurrer  was  over- 
ruled.    The  further  facts  are  stated  in  the  opinion. 

«/.  M.  Wilcoxon,  and  Joseph  B.  Brandon,  for  Appellants. 

The  defendants  having  come  into  the  possession  of  the 
property  lawfully,  before  an  action  can  be  maintained 
for  its  recovery,  a  demand  and  refusal  must  be  alleged 
and  shown.  (Dana  v.  Stanford,  10  Cal.  269;  Walden  v. 
Murdoch,  23  Cal.  540 ;  83  Am.  Dec.  135 ;  Boss  v.  Sedgwick, 
69  Cal.  247;  Campbell  v.  Jones,  38  Cal.  507;  Bacon  v. 
Bobson,  53  Cal.  399;  Surles  v.  Sweeney,  11  Or.  21;  Sco- 
fieU  V.  Whitelegge,  4  N.  Y.  259;  McNally  v.  Connolly,  8 
West  Coast  Rep.  679;  Boone  on  Code  Pleading,  sec.  132; 
Billiard  on  Kemedies  for  Torts,  2d  ed.,  p.  90.)  Before  the 
assignment  in  question  can  be  held  void,  under  sec- 
tion 55  of  the  insolvent  act  of  1880,  it  must  be  alleged 
and  proved:  1.  The  insolvency  of  the  debtor;  2.  An  in- 
tention to  prefer;  3.  An  intention  of  the  debtor  to 
apply  for  the  benefit  of  the  act;  or  4.  A  belief  that  his 
creditors  intended  to  file  a  petition  against  him;  5.  That 
this  intention  or  belief  must  also  have  been  known 
to  or  possessed  by  the  transferee;  and  6.  That  the 
transferrer  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  and  made  the  transfer  with  a  view 
to  prevent  his  property  from  coming  to  his  assignee  in 
insolvency.  (Maennel  v.  Murdoch,  13  Md.  164;  Cole  v. 
Albers,  1  Gill,  412;  Harwood  v.  Bartlett,  6  Bing.  N.  C.  61; 
Brooks  v.  Thomas,  4  Md.  Ch.  15;  Faringer  v.  Bamsay,  4 
Md.  Ch.  33 ;  Stewart  v.  Union  Bank,  2  Md.  Ch.  58 ;  Wil- 
liams V.  Coggcshall,  8  Cush.  377;  Bowles  v.  Dilley,  9  Gill, 
222;  Gorham  v.  Steams,  1  Ifet.  366;  Bust  v.  Cooper,  9 
Cowp.  r)20 ;  Brrrrfon  v.  HidL  1  Denio,  75 ;  Curtis  v.  Leap- 
itt,  15  K  T.  9;  Jones  ▼.  Eowland,  8  Met  877;  41  Am. 
Dec.  525;  In  re  Drummond,  1  Bank.  Eeg.  231;  In  re 
Cowles,  1  Bank.  Eeg.  280;  In  re  Ooldschmidi,  3  Bank.  Reg. 
165 ;  Eckford  v,  Greeley y  6  Bank.  Reg.  433 ;  Toof  v.  Martin, 
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6  Bank.  Reg.  49;  13  Wall.  40;  Foster  v.  HacJcley,  2  Bank. 
Reg.  406 ;  In  re  Josidh  Hurd,  2  Bank.  Reg.  539 ;  Street  v. 
Dawson^  4  Bank.  Reg.  207;  Forbes  v.  Howey  102  Mass.  427; 
Dow  V.  Sargent,  15  N.  H.  116.) 

McD.  B.  VenabU,  and  C.  W.  Ooodchild,  for  Respondent 

If  the  facts  stated  in  the  complaint  are  true,  the  as- 
signment  was  void,  and  the  defendants  did  not  lawfully 
come  into  possession  of  the  property,  and  no  demand 
was  necessary.  (Insolvent  act  of  1880,  sec  65;  Civ« 
Code,  sees.  1712,  1713,  3439;  Bull  v.  Houghton,  65  CaL 
422 ;  Yates  v.  Camsew,  3  Car.  &  P.  99 ;  SurUs  v.  Sweeney, 
11   Or.   21.) 

PooTB,  C. — This  is  an  action  of  claim  and  delivery. 
The  appeal  is  from  a  judgment  in  favor  of  the  plaintiff, 
and  from  an  order  refusing  the  defendants  a  new  triaL 

The  defendants  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  because,  as  they  say,  no  demar^  wa^ 
alleged  to  have  been  made  for  the  possession  of  the  property 
before  suit  was  brought. 

If  the  facts  set  out  in  the  pleading  objected  to  were 
true,  and  for  the  present  purpose  they  must  be  so  treated, 
the  defendants  were  never  lawfully  in  possession  of  the 
property  in  dispute;  the  sale  to  them  was  absolutely  void, 
being  in  contravention  of  section  65  of  the  insolvent  act 
of  1880,  and  section  3439  of  the  Civil  Code. 

The  defendants  were  inhibited  by  law  from  making 
the  purchase,  the  insolvent  could  have  no  right  to  sell, 
and  the  plaintiff  in  this  action,  the  assignee  in  insol- 
vency, is  as  against  them  the  lawful  owner  of  the  prop- 
erty, and  derives  his  right  to  it  !from  the  act  participated 
in  by  the  defendants  and  the  insolvent,  whereby  they  vio- 
lated the  law. 

The  defendants  did  not  obtain  a  lawful  possession  of 
the  property.     They   purchased   it   from   those    who   had 
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nc  right  to  sell  it  in  view  of  the  relative  situation  of  the 
parties  to  the  transaction,  and  the  defendants  in  taking 
possession  of  it  under  the  attempted  and  void  sale  con- 
verted it  to  their  own  use  unlawfully.  No  demand  was 
necessary,  and  the  demurrer  was  properly  overruled. 
(Bull  V.  Houghton,  65  CaL  422;  Buries  v.  Sweeney,  11  Or. 

Besides,  the  defendants  do  not  seem  to  have  relied 
upon  their  demurrer,  as  if  they  were  willing  to  yield  up 
possession  if  a  demand  therefor  had  been  made  by  the 
assignee  in  insolvency.  In  their  answer  they  claim  title 
in  themselves  adverse  to  the  plaintiff,  and  give  no  coun- 
tenance anywhere  in  the  record  to  the  belief  that  a  de- 
mand, if  made,  would  have  been  of  any  avaiL  Having 
contested  the  case  upon  the  merits,  on  a  claim  of  supe- 
rior right  to  the  property,  it  would  seem  as  if  a  demand 
would  have  been  useless,  and  that  the  case  in  hand 
comes  within  that  class  where  no  demand  is  necessary. 
(Lamping  v.  Keenan,  9  Col.  890.) 

We  cannot  say  that  the  verdict  of  the  jury  was  con- 
trary to  the  evidence;  it  was  for  them  to  determine  the 
credibility  of  witnesses,  the  weight  of  testimony,  and 
the  force  of  all  the  circumstances  adduced  in  evidence; 
chey  have  done  so,  and  we  see  no  reason  to  disturb  their 
verdict  upon  the  special  issues  submitted  to  them. 

The  judgment  and  order  should  be  affirmed.  , 

Beloheb,  C.  C,  and  Haynb,  0.,  concurred^ 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  ocder  are  affirmed. 

Rehearing  denied. 
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[No.  12173.     in  Bank.— February  26,  1888.] 

In  the  Matteb  of  the  Estate  of  E.  D.  TKAYLOIl, 

Deobased. 

Will — Bequest  or  Obnameitts  Includes  Jewelbt. — ^The  testatrix  by 
her  mil  bequeathed  to  her  niece  her  "piano,  sewing-machine,  finger- 
rings  (save  the  diamond  ring  I  habitually  wear),  and  so  many  of 
my  books,  pictures,  and  ornaments  (not  otherwise  bequeathed  spe- 
eifieally)  as  she  shall  choose  to  take."  Held,  that  the  bequest  of 
"ornaments"  included  the  jewelry  used  by  the  testatrix  for  personal 
decoration. 

Appeai.  from  a  decree  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  partially  distribut- 
ing the  estate  of  a  deoeased  person,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court» 

D.   William  DoiUhitt,  for  Appellant  *    ' 


&.I. 


The  word  ^'ornaments/'  as  used  in  the  bequest,  must 
be  restricted  in  its  meaning  to  chattels,  ejusdem  generis 
with  those  enumerated.  {Dole  ▼•  Johnson,  3  Allen,  366; 
Rawlings  v.  Jennings,  13  Ves.  39;  Tefft  v.  Tillinghast,  7 
R.  I.  434;  Bouvier's  Law  Diet,  tit  Ejusdem  Generis; 
Bullock  V.  Goffe,  20  Pick.  252 ;  Benton  v.  Benton,  63  N.  H. 
289 ;  Young  v.  Young,  3  Jones  Eq.  216 ;  Boon  v.  Comforth, 
2  Ves.  Sr.  277;  Johnson  y.  Ooss,  128  Mass.  434;  1  Jarman 
on  Wills,  356.) 

Olney,  Chickering  &  Thomas,  for  Respondent  L.  2L 
Overacker. 

Selden  S.  Wright,  for  certain  legatees, 

McFarland,  J. — The  deceased,  Mrs.  Elizabeth  D. 
Traylor,  left  an  estate  worth  about  one  hundred  and 
fifty-five  thousand  dollars.  Her  will  contains  (among 
other  bequests)  the  following:  *To  my  niece,  Louise  E. 
Matthews    of    this    city,    I    give    teu    thousand    dollars, 


Digitized  by 


Google 


190  In  rb   Tbayix)b.  [Sup.  Ot 

my  piano,  sewing-machine,  finger-rings  (save  the  dia- 
mond ring  I  habitually  wear),  and  so  many  of  my  books, 
pictures,  and  ornaments  (not  otherwise  bequeathed  spe- 
cifically) as  she  shall  choose  to  take.''  The  said  Louise  ap- 
pears to  be  as  near  a  relative  as  any  other  person  named 
in  the  wilL 

The  court  below  entered  a  decree  of  partial  distribu- 
tion, in  which  there  was  distributed  to  said  Louise  E. 
Matthews  (now  Louise  M.  Overacker)  certain  personal 
properly  set  forth  in  exhibit  A,  which  forms  part  of 
the  record.  Prom  this  decree,  and  from  an  order  deny- 
ing a  new  trial,  Elizabeth  H.  Siddall,  admitted  to  be  the 
heir  at  law,  appeals  upon  the  ground  that  the  per- 
sonal property  so  distributed  was  not  intended  by  the 
testatrix  to  be  bequeathed  to  said  Louise.  And  the 
question  to  be  determined  is,  whether  or  not  the  court 
below  erred  in  holding  that  the  things  distributed  were 
''ornaments"  within  the  meaning  of  that  word  as  used 
in  the  will. 

Exhibit  A  contains  a  number  of  articles  not  classi- 
fied under  the  head  of  "jewelry";  and  we  think  that 
the  court  was  right  in  holding  them  to  be  ornaments. 
About  the  character  of  a  few  of  them,  of  small  value, 
there  may  be  some  room  for  doubt;  but  we  think  the 
ruling  of  the  court  below  concerning  them  was  not 
erroneous. 

Exhibit  A,  however,  contains  a  list  of  articles  sched- 
uled under  the  head  of  "jewelry,"  and  about  these 
the  main  question  arises.  They  consist  of  breast-pins, 
bracelets,  ear-rings,  lace-pins,  sleeve-buttons,  glove-buttons, 
brooches,  lockets,  chains,  etc.,  made  of  various  jewels 
and  gold, — such  as  women  usually  wear  for  personal 
decoration. 

We  have  no  doubt  that  the  word  "omaments,'^  in  its 
general  signification,  and  freed  from  any  modification 
that  might  come  from  association  in  particular  instances 
with  other  language,  includes  "jewelry"  worn  by 


Digitized  by 


Google 


Feb.  1888.]  In    be    Traylob.  191 

for  the  purpose  of  adding  grace  or  beauty  to  their  per- 
sons, or  for  the  purpose  of  complying  with  the  usages 
of  society.  Such  is  its  meaning  both  in  classic  English 
and  in  common  language.  In  Webster's  dictionary  an 
illustration  is  given  from  Sir  Thomas  Browne  as  follows: 
"Some  think  it  most  ornamental  to  wear  their  bracelets 
on  their  wrists;  others,  about  their  ankles."  And  the 
Jenkins  of  the  present  day  in  his  description  of  the 
costumes  of  ladies  at  evening  parties  writes^  "ornaments 
diamonds." 

But  it  is  contended  that  as  the  word  "ornament/*  as 
used  in  the  will,  immediately  followed  the  words  "books" 
and  "pictures,"  it  must,  therefore,  be  restricted  to  things 
resembling — that  is,  ejuadem  generis  with — ^books  and 
pictures.  There  is  certainly  force  in  this  suggestion: 
but  the  words  "not  otherwise  specifically  bequeathed,'' 
which  immediately  follow  "ornaments,"  must  also  be 
considered.  And  when  we  look  at  the  few  things  whicli 
have  been  otherwise  specifically  bequeathed,  we  find  thac 
nearly  every  one  of  them  that  could  in  any  sense  be 
calle<l  an  ornament  is  an  article  of  jewelry.  The  words 
"as  she  shall  choose  to  take"  also  indicate  that  liberality 
of  construction  in  favor  of  the  legatee  should  be  in- 
dulged in. 

The  discovery  of  the  real  intention  of  the  testatrix  in 
this  case  is,  no  doubt,  a  difficult  matter.  But  as  the 
word  "ornaments,"  in  its  general  and  ordinary  sense, 
ipcludes  the  property  in  contest,  and  as  the  other  Ian 
guage  of  the  will,  taken  all  together,  does  not  clearly  in 
dicate  that  the  word  was  used  in  a  special  or  limited 
sense,  we  conclude  that  the  view  taken  of  the  question 
by  the  learned  judge  of  the  court  below  i?  more  satis 
factory  than  the  opposite  view  taken  by  appellant 

Judgment  and  order  affirmed. 

Sharpstein,  J..  Searls,  C.  J.,  Patsrson,  J.,  and  Tem- 
ple, J.,  concurred. 

Behearing  denied. 
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[No.  12256.    Department  Two.— February  29,  1888.] 

M.  EAKN',  Appellant,  v.  D.  P.  EDWARDS  et  al.. 

Respondents. 

Stated  Aooount — ^Vebbal  Statement — Open  Acgouivt  not  Babrei>— 
Statute  of  Limitations. — Where  an  open  account  is  verbally  stated 
before  the  iteme  comprising  it  are  barred,  the  statute  oi  iimitations 
begins  to  run  against  the  stated  account  from  the  date  of  the  itate- 
ment,  and  an  action  may  be  brought  thereon  at  any  time  within  two 
years  after  the  statement. 

Appeal  from  a  judgment  of  the  Superior  Court  ox 
ifolo  County. 

The  facts  are  stated  io  the  opinion. 

Hudson  Orant,  for  Appellant 

The  statute  of  limitations  did  not  comroenoe  to  run 
against  the  stated  account  until  the  date  of  the  statement.  | 
{Toland  v.  Sprague,  12  Pet.  335;  Norton  v.  Larco,  30  Cal. 
130;  89  Am.  Dec  70;  Angell  on  Limitations,  sec.  150; 
Carey  v.  P.  S  C.  Pet.  Co.,  33  CaL  697 ;  Taylor  v.  Castle,  42 
CaL  372;  MeCormick  v.  Brown,  36  Cal.  185.)  Section  360 
of  the  Code  of  Civil  Procedure  does  not  prohibit  an  oral 
promise  to  pay  a  balance  ascertained  upon  the  settlement 
of  existing  liabilities.  (Union  Bank  v.  Knapp,  3  Pick. 
96;  15  Am.  Dea  181;  Belchertown  v.  Bridgman,  118  Mass. 
487;  Welch  v.  Kenny,  49  CaL  49;  Auzerais  v.  Naglee,  74 
CaL  60.) 

C.  P.  Harding,  for  Respondents. 

An  account  may  be  stated  orally  or  in  writing.  li 
stated  in  writing,  it  is  not  subject  to  the  operation  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure.  If  stated  orally, 
evidence  thereof  is  governed  and  limited  by  section  360 
of  the  Code  of  Civil  Procedure.  In  other  words,  where 
there  is  an  open  account,  no  acknowledgment  of  the  cor- 
rectness of  the   account,   nor  promise  to   pay  it,  can  be 
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proved,  except  bj  writing.  (Wood  on  Limitations,  sec. 
280;  Sperry  v.  Moore,  42  MicL  358;  Beed  v.  Smith,  I. 
Idaho,  683;  Chace,  y.  Trafford,  116  Mass.  629.) 

FooTX^  0. — ^This  is  an  action  upon  an  account  stated. 
Both  of  the  defendants  pleaded  the  statute  of  limitations 
of  two  years,  under  section  889,  subdivision  1,  Code  of 
Civil  Procedure.  One  of  them,  Qoodin,  further  pleaded, 
in  bar  of  the  action,  that  he  bj  agreement  had  been  ab- 
solved from  paying  the  account  sued  on. 

The  trial  court  found  that  the  amount  of  the  account 
was  correct;  that  no  such  agreement  as  Goodin  claimed 
had  in  fact  existed,  but  held  that  the  cause  of  action  as 
to  both  defendants  was  barred  by  the  statute  of  limi- 
tations. 

From  the  judgment  roll,  it  appears  that  the  defendants 
were  indebted  upon  an  open  account  to  a  partnership  of 
whose  effects  the  plaintiff  was  the  sole  owner  at  the  time 
of  the  institution  of  this  suit  Before  the  statute  of  limi- 
tations had  barred  any  portion  of  that  account,  the 
parties  met  and  agreed  orally  upon  the  balance  that  was 
due  from  the  defendants  to  the  plaintiff;  in  other  words, 
an  accounting  was  had  between  the  parties,  and  the  bal- 
ance which  the  plaintiff  claimed  to  be  due  from  the  de- 
fendants, they  then  and  there  orally  admitted  to  be  due, 
as  he  claimed,  and  agreed  to  pay. 

At  the  time  when  this  action  upon  the  ^^accounc 
stated"  was  instituted,  two  years  had  not  elapsed  since 
the  agreement  had  been  made  to  pay  the  ascertained 
balance  due  on  the  original  account.  Therefore  the 
cause  of  action  upon  which  this  suit  is  based  was  not 
barred,  and  the  plaintiff  should  have  had  judgment  upou 
the  finding. 

'^An  open  account  already  barred  by  the  statute  of 
limitations  cannot  be  relieved  from  the  bar  of  such  stat- 
ute by  an  oral  statement  of  such  account.    .    •    •    • 

''Whe'^,    however,    the   demand   is   not   barred   at   the 

Digitized  by  VjOOQIC 


194  Chicago  Quartz  M.  Co.  v.  Olivbb,     [Sup.  Ct 

date  of  the  account  stated,  although  the  statement  is 
verbal,  the  statute  begins  to  run  upon  the  new  cause  of 
action  thus  brought  into  existence  from  the  date  of  the 
settlement  and  new  promise  arising  thereunder,  and  if 
verbal,  an  action  may,  under  subdivision  1  of  section 
339,  Code  of  Civil  Procedure,  be  brought  within  two 
years  after  such  settlement."  {Auzerais  v.  Naghe,  74  Cal. 
67.) 

The  judgment,  therefore,  should  be  reversed,  and  tlie 
court  below  directed  to  render  judgment  upon  the  find- 
ings for  the  plaintiff. 

Beloheb^  0.  C,  and  Hatnb,  C   concurred. 

The  Couet. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  the  court  below 
directed  to  render  judgment  upon  the  findings  for  the 
plaintiff. 


I  No.  12090.     Id  Bank.— February  29,  1888.) 

CHICAGO  QUAKTZ  MINING  COMPANY,  Respond- 
ent, V.  JOHN  OLIVER,  Appellant. 

Gbant  to  Ceictbal  Pacific  Railboaz>—Minebal  Lands  iroi  Iitoluded 
— Conclusiveness  ob  Patent — Evidence  of  Chabacteb  ov  Land. — 
A  patent  issued  by  the  United  States  government  to  the  Central 
Pacific  Railroad  Company,  for  land  included  within  the  boundaries 
of  the  grant  made  to  it  by  the  act  of  Congress  of  July  1,  1862,  and 
the  amendatory  act  of  July  2,  1864,  is  not  conclusive  evidence  that 
tlie  land  covered  by  the  patent  is  non-mineral  in  character;  and  a 
person  claiming  the  land  under  a  subsequent  mining  patent,  in  an 
action  by  him  to  quiet  his  title  against  a  grantee  of  the  railroad 
company,  may  show  that  the  land  is  mineral,  and  therefore  excepted 
from  the  operation  of  the  grant  to  the  company,  and  upon  such 
showing  being  made,  is  entitled  to  have  his  title  quieted. 

Appeal   from    a   judgment   of  the   Superior   Court   of 
Nevada  County^  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Oaylord  £  Searls,  William  Singer,  Jr.,  and  H.  V.  Rear- 
dan,  for  Appellant 

The  acts  of  Congress  of  July  1,  1862,  and  the  amenda- 
tory act  of  July  2,  1864,  constitute  a  grant  in  praesenti 
to  the  railroad  company.  (Van  Wyck  v.  Enevals,  106 
U.  S.  360;  Southern  Pac.  R.  R.  Co.  v.  DuU,  10  Saw.  506.) 
The  acts  of  Congress  except  mineral  land  from  their 
operation;  and  before  a  patent  can  issue  to  the  rail- 
road company,  there  must  be  a  determination  by  some 
power,  duly  authorized,  as  to  the  character  of  the  land 
sought  to  be  patented.  This  is  a  question  of  fact  to  be  de- 
termined by  the  land  officers,  and  when  determined  and 
not  appealed  from  is  conclusive.  (Johnson  v.  Towsley, 
13  WalL  72;  Moore  v.  Robbing,  96  XJ.  S.  530;  Quinby  v. 
Conlan,  104  XJ.  S.  420;  Eentfield  v.  Hayes,  57  Cal.  409; 
Ferry  v.  Street,  11  Pac.  Rep.  571;  Steel  v.  Smelting  Co., 
106  U.  S.  447;  Smelting  Co.  v.  Kemp,  104  XJ.  S.  640; 
Vance  v.  Burbank,  101  XJ.  S.  514;  Central  Pac.  R.  R.  Co. 
Y.  Leavenworth,  Cal.  Sup.  Ct,  Dec  6,  1878;  CoweU  F. 
hammers,  10  Saw.  246.) 

A.  Burrows,  for  Respondent 

The  patent  issued  to  the  railroad  company  is  not  con- 
clusive as  to  the  character  of  the  land.  The  land  being 
mineral  did  not  pass  by  the  defendant's  patent,  and  evi- 
dence of  its  mineral  character  is  admissible.  (McLaugh* 
lin  V.  Powell,  50  Cal.  64;  Alford  v.  Bamum,  45  CaL  483; 
United  States  v.  Minor,  114  XJ.  S.  233;  Deffebaeh  v. 
Eawke,  115  XJ.  S.  400;  Leavenworth  v.  United  States,  92 
XJ.  S.  735 ;  Morrow  v.  Whitney,  95  XJ.  S.  551 ;  Railroad  Co. 
Y.  Smith,  9  Wall.  98;  United  States  v.  Stone,  2  WalL  525; 
Stoddard  v.  Chambers,  2  How.  284;  Reichart  v.  Felps,  6 
WalL  160;  Bsst  v.  Polk,  18  Wall.  112.) 

Shabpstbin,  J. — This  is  an  action  to  quiet  title.  The 
plaintiff  claims  under  a  mining  patent  issued  August  16, 
1883;  defendant  under  a  patent  issued  to  the  Central 
Pacific  Railroad  Company,  dated  April  18|  1870. 
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The  only  question  is,  whether  the  title  to  the  premises 
in  controversy  vested  in  the  railroad  company  under  the 
act  of  Congress  entitled  '^An  act  to  aid  in  the  construo- 
tion  of  a  railroad  and  telegraph  line  from  the  Missouri 
River  to  the  Pacific  Ocean,'*  etc.,  approved  July  1,  1862, 
and  the  act  amendatory  thereof,  approved  July  3,  1864. 

The  land  is  within  the  boundaries  of  one  of  the  sec- 
tions covered  by  that  grant,  and  if  not  reserved  or 
excepted  from  it,  undoubtedly  vested  in  the  railroad 
company.  So  that  the  question  is.  Was  the  land  re- 
served or  excepted  from  the  grant  to  the  railroad  com« 
pany? 

In  the  original  act  there  is  a  proviso  that  all  mineral 
lands  shall  be  excepted  from  its  operation,  and  in  the 
amendatory  act  that  the  grant  shall  not  include  any 
mineral  lands.  And  the  Revised  Statutes  provide  that 
'*no  act  passed  at  the  first  session  of  the  thirty-eighth 
Congress  granting  lands  to  states  or  corporations,  to  aid 
in  the  construction  of  roads  or  for  other  purposes,  or  to 
extend  the  time  of  grants  made  prior  to  the  thirtieth  day 
of  January,  1865,  shall  be  so  construed  as  to  embrace 
mineral  lands,  which  in  all  cases  are  reserved  exclu- 
sively to  the  United  States,  unless  otherwise  officially 
provided  in  the  act  or  acts  making  the  grant"  (U.  S. 
Rev.   Stats.,  sec.   2346.) 

The  patent  under  which  defendant  claims  contains 
this  clause: — 

'^Excluding  and  excepting  from  the  transfer  by  these 
presents  ^all  mineral  lands,'  should  any  be  found  to 
exist  in  the  tracts  described  in    the  foregoing.'' 

The  court  found  '^that  all  the  land  described  in  said 
complaint  as  the  Chicago  quartz  mine  is  valuable  gold- 
bearing  mineral  land,  and  has  been  notoriously  known 
and  fi'equently  worked  as  such  ever  since  1861." 

This  finding  is  justified  by  the  evidence,  and  is  not 
assailed  by  appellant  But  while  conceding  the  fact  to 
be  as  found,  he  contends  that  the  title  to  the  land,  never- 
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theless,  vested  by  the  patent  in  the  railroad  company. 
Ab  stated  by  appellant's  counsel,  his  contention  is,  that 
^^inoral  land  did  not  pass  bv  the  grant  [to  the  railroad 
company],  and  the  officers  of  the  land  department  had 
no  authority  to  designate  by  the  patent  any  land  which 
was  mineral  in  character.  The  law  required  them  to 
designate  only  such  land  as  was  non-mineral  in  character, 
and  the  issuance  of  the  patent  under  the  law,  aided  by 
the  presumption  which  the  law  attaches  to  the  perform- 
ance of  all  official  acts,  was  a  conclusive  determination 
that  the  land  designated  in  the  patent  was  non-mineral, 
and  the  reservation  in  the  patent  was  meaningless.'' 

The  act  of  Congress  making  the  grant  does  not  in 
express  terms  require  any  officer  or  officers  of  the  gov- 
ernment to  identify  and  exclude  from  the  patent  mineral 
lands  lying  within  the  alternate  sections  granted  to  aid 
in  the  construction  of  the  road.  In  the  original  act  all 
mineral  lands  are  expressly  excepted  from  its  operation, 
and  in  the  amendatory  act  it  is  enacted  that  the  grant 
shall  not  include  mineral  lands  or  anv  lands  returned 
and  denominated  as  mineral  lands.  ^'Whatever  is  in- 
cluded in  the  exception  is  excluded  from  the  grant;  and 
it  therefore  often  becomes  important  to  ascertain  what 
is  excepted  in  order  to  determine  what  is  granted.'' 
{Leavenworth  etc.  R.  R.  Co.  v.  United  States,  92  U.  S.  733.) 

It  is  not  claimed  that  the  officers  on  whom  was  de- 
volved the  duty  of  issuing  patents  for  the  lands  granted 
could  add  anything  to  the  grant.  But  it  is  claimed  the 
patent  is  conclusive  evidence  that  the  grant  included 
all  the  land  covered  by  the  patent.  The  supreme  court 
of  the  United  States  has  said:  ^'A  patent  may  be  collat- 
erally impeached  in  any  action,  and  its  operation  as 
a  conveyance  defeated,  by  showing  that  it  had  no  juris- 
diction to  dispose  of  the  lands;  that  is,  that  the  law  did 
not  provide  for  selling  them,  or  that  they  had  been  re- 
served for  sale  or  dedicated  to  special  purposes,  or  had 
been  previously  transferred  to  others,"     {Smelting  Co.  ▼. 
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Kemp,  104  U.  S.  636.)  This  is  quoted  approvingly  in 
the  opinion  of  the  court,  delivered  by  Field,  J.,  in 
Wright  V.  Roseberry,  121  U.  S.  488. 

In  McLaughlin  v.  Powell,  60  Cal.  64,  the  plaintiff  in  eject- 
ment introduced  a  patent  to  the  Western  Pacific  Railroad 
Company,  from  which  he  deraigned  title  to  the  demanded 
premises,  similar  to  that  relied  on  by  appellant  in  this 
case,  and  rested.  "The  defendant  then  offered  to  prove 
that  the  land  was  mineral  land,  containing  large  quantities 
of  cinnibar  and  quicksilver,  and  that  he  bad  held  the  land 
as  a  mining  claim  since  October,  1866,  under  the  rules  and 
regulations  and  customs  of  miners  in  the  district  where 
the  land  was  situated.  The  plaintiff  objected  to  the  testi- 
mony as  irrelevant,  and  the  court  sustained  the  objection. 
The  plaintiff  recovered  judgment  and  the  defendant  ap- 
pealed from  the  judgment,  and  from  an  order  denying  a 
motion  for  a  new  triaL'^  This  court  said:  "The  excep- 
tion contained  in  the  patent,  introduced  by  the  plaintiff, 
is  part  of  the  description,  and  is  equivalent  to  an  excep- 
tion of  all  the  subdivisions  of  land  mentioned  which 
were  'mineral*  lands.  In  other  words,  the  patent  grants 
all  of  the  tracts  named  in  it  which  are  not  mineral  lands. 
....  We  think  the  defendant  should  have  been  allowed 
to  prove  that  the  demanded  premises  were  mineral  lands." 

The  judgment  and  order  were  reversed. 

The  doctrine  laid  down  in  that  case,  if  applied  to  the 
case  now  in  hand,  is  decisive  of  it.  And  we  think  it  in 
harmony  with  the  cases  decided  by  the  supreme  court 
of  the  United  States.  It  has  not  been  overruled  in  any 
reported  case  in  this  state,  although  it  is  claimed  to  have 
been  in  the  unreported  case  of  Central  Pacific  Railroad 
Company  v.  Leavenworth,  No  opinion  was  filed  in  that 
case,  and  we  are  unable  to  determine  from  the  record 
that  this  question  was  passed  on  in  that  case. 

Those  portions  of  finding  3  which  are  alleged  to  be 
unsupported  by  the  evidence  are,  in  our  opinion,  imma- 
terial.    It  is  therefore  unnecessary  to  determine  whether 
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the  evidence  is  sufficient  to  justify  them.     The  material 
facts  found  are  supported  by  the  evidence. 
Judgment  and  order  affirmed. 

Tbmplb^  J.^  PAT£E80ir,  J.,  MoEjnstbt,  T.|  and  Thobv- 

TOW,  J.,  concurred. 

MoFabuu^d,  J.,  and  Seabls,  0.  J.|  dissented. 


[No.  11992.    In  Bank.— February  29,  1888.1 
JACK   CHUCH,   Respondent,  v.   GEORGE  W.   GAR- 
RISON   ET    AL.    HAWLEY    BROTHERS    HARD- 
WARE COMPANY,  Inteevenob  and  Appellant. 

Lien  on  Thsashino  Machine — Ownkbship  or  Machine. — ^Under  th«  aet 
ot  March  12,  1885,  a  person  performing  work  on  or  about  a  thraahing 
machine,  while  engaged  in  thrashing,  is  entitled  to  a  lien  thereon  to 
the  extent  of  the  value  of  his  services,  notwithstanding  the  person 
for  whom  the  work  was  done  was  not  the  owner  of  the  maehiiiai 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stuart  8.  Wright,  and  Olney,  ChicJcering  <6  Thomas,  for 
Appellant 

The  act  of  March  12,  1885,  should  not  be  so  construed 
as  to  give  a  person  performing  labor  upon  a  thrashing 
machine  at  the  request  of  a  person  not  the  owner,  a  lieu 
thereon  as  against  the  owner.  Such  a  construction  would 
render  the  act  unconstitutional.  (Ilollingsworth  v.  Dow, 
19  Pick.  228;  Phillips  on  Mechanics'  Liens,  sec.  496; 
Quillian  v.  Central  JB.  B.  52  Ga.  374 ;  Landry  v.  Blachard, 
16  La.  Ann,  173;  Hayes  v.  Fessenden,  106  Mass.  228; 
Wilson  V.  Barnard,  67  Cal.  422;  Overton  on  Liens,  sees. 
533,  536,  538;  Kneeland  on  Mechanics'  Liens,  17,  57,  68.) 
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W.  B.  Cullom,  and  Brown  &  Daggett,  for  Bespondent 

The  legislature  has  the  power  to  enact  &  statute  giving 
a  laborer  a  lien  upon  a  thrashing  outfit  upon  which  he 
has  performed  labor,  to  the  extent  of  the  value  of  such 
labor,  ill  case  where  one  who  is  in  the  lawful  possession  of 
such  thrashing  outfit  is  not  the  general  owner,  but  is  al- 
lowed to  use  it  for  the  purpose  for  which  it  was  intended, 
and  in  doing  so  contracts  for  such  labor.  (Const.,  sec. 
15,  art  20.; 

Sharpstein,  J. — The  plaintiff  alleges  that  the  defend- 
ants. Garrison  and  Falla,  are  indebted  to  him  in  the  sum 
of  $138.25  for  work  and  labor  performed  for  them,  at 
their  request,  on  their  certain  thrashing  machine,  while 
engaged  in  thrashing  grain  in  Fresno  County,  between 
June  1  and  August  14,  1886.  Then  follows  a  descrip- 
tion of  the  machine,  its  appurtenances  and  value.  He 
alleges  that  he  quit  work  on  said  fourteenth  day  of  Au- 
gust, and  that  ten  days  have  not  expired  since  he  ceased 
so  working.  He  alleges  that  he  has  a  lien  on  the  ma- 
chine and  its  appurtenances  for  the  amount  due  him  for 
said  work,  that  there  is  danger  of  said  machine  and  ap- 
purtenances being  removed  from  said  county,  and  prays 
for  a  judgment  against  the  said  defendant  for  said  sum 
of  $138.25  so  due  for  said  work  and  labor;  that  E.  H. 
Tucker  of  Fresno  Coimty  be  appointed  by  this  court  to 
receive  and  safely  keep  the  said  thrashing  machine  and 
all  of  the  said  appurtenances,  and  everything  thereto 
appertaining,  whether  the  same  has  been  properly  de- 
scribed herein  or  not,  and  that  the  same  and  every  part 
thereof  be  sold  according  to  law,  and  the  proceeds  thereof 
be  applied  to  the  payment  of  plaintiff's  judgment,  and  all 
costs  of  suit 

The  summons  was  served  on  Garrison,  one  of  the  de- 
fendants, but  the  record  does  not  show  that  it  was  served 
on  Falla,  or  that  either  of  the  defendants  ever  appeared 
in  the  action.     The  default  of  defendant  Garrison  was 
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entered  on  the  fifth  day  of  October,  1886.  On  the 
eleventh  day  of  October,  1886,  Hawley  Brothers  Hard- 
ware Company  (a  corporation),  by  leave  of  the  oonrt, 
filed  a  complaint  in  intervention,  in  which,  among 
other  things,  it  is  alleged  that  at  the  time  of  the  com- 
mencement of  the  action  the  intervener  was,  and  for 
more  than  six  months  prior  thereto  had  been,  the 
owner  of  the  property  mentioned  in  the  plaintiff's 
complaint;  that  the  defendants  were  not  agents  or  em 
ployees  of  intervener,  nor  had  they  or  either  of  them 
any  power  or  authority  to  bind  intervener  by  any  eon* 
tract  or  to  create  any  lien  npon  said  property;  that 
plaintiff  performed  no  work  or  labor  for  intervener  ''in, 
with,  about,  or  upon"  said  property. 

To  the  complaint  in  intervention  the  plaintiff  inter- 
posed a  general  demurrer,  which  was  sustained  by  the 
court,  and  as  the  intervenor  declined  to  amend,  judg- 
ment was  awarded  the  plaintiff  for  the  relief  prayed  in 
his  complaint  From  that  judgment  intervenor  ap- 
j^eals.  Appellant's  counsel  say  ''that  the  order  sustain- 
ing the  demurrer  must  have  been  made  npon  the  ground 
that  the  title  to  the  property  oould  not  have  been  in- 
volved in  the  action.  That  is  to  say,  the  mere  fact  that 
work  and  labor  had  been  performed  'in,  with,  about,  or 
upon'  the  property  gave  to  the  persons  who  had  per- 
formed such  work  or  labor  a  lien  upon  the  property,  and* 
all  of  it,  no  matter  who  was  the  owner  of  the  whole,  or  of 
any  part  thereof." 

We  think  the  demurrer  could  have  been  sustained 
only  on  the  groimd  that  the  actual  ownership  of  the 
property  was  an  immaterial  oiroumstance.  The  action 
is  brought  under  the  provisions  of  the  act  entitled  "An 
act  to  secure  the  wages  of  persons  employed  as  laborers 
on  thrashing  machines,"  approved  March  12,  1885. 
(Stats.  1885,  p.  109.)  It  is  very  short  and  we  insert  it 
in  f  ulL 

"Seo.  1.     Every  person  performing  work  or  labor  of 
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any  kind  in,  with,  about,  or  upon  any  thraahing  machine, 
the  engine,  horse-power,  wagons,  or  appurtenances  there- 
of, while  engaged  in  thrashing,  shall  have  a  lien  upon 
the  same  to  the  extent  of  the  value  of  his  services. 

'^Sec.  2.  The  lien  herein  given  shall  extend  for  ten 
days  after  the  person  has  ceased  such  work  or  labor. 

*^Seo.  3.  If  judgment  shall  be  recovered  in  any  action 
to  recover  for  said  services  for  work  or  labor  performed, 
and  said  property  shall  be  sold,  the  proceeds  of  such  sale 
shall  be  distributed  pro  rata  to  all  judgment  creditors 
who  have,  within  ten  days,  begun  suits  to  recover  judg- 
ments for  the  amount  due  them  for  such  work. 

*'S£0.  4.  The  lien  shall  expire  unless  a  suit  to  recover 
the  amount  of  the  claim  is  brought  within  ten  days  after 
the  party  ceases  work." 

The  language  of  the  act  is  sufficiently  comprehensive 
to  include  a  case  like  this.  We  could  not  exclude  such 
a  case  from  its  operation  without  a  material  modification 
of  its  provisions. 

This  case  is  clearly  within  the  letter  of  the  law,  and 
we  see  no  reason  to  doubt  that  it  is  just  as  clearly  within 
the  spirit  of  it.  The  statute  gives  the  lien,  and  a  court 
of  equity  undoubtedly  has  jurisdiction  of  an  action  to 
foreclose  it. 

We  think  the  court  properly  sustained  the  demurrer 
to  the  complaint  of  intervention,  and  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 

Seaels^  C.  J.,  Templb,  J.,  and  Patsbsok,  J.,  concurred. 
McFabland^  J.,  dissented* 
Rehearing  denied. 
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[No.    12162.     Department  One.— March   I,  1888.] 

HENRY  EOBEKTS,   Appellant,   v.   R   DUNSMUIR 

BT  AL.,  Respondents. 

JuBiSDioTioN — ^Personal  Tobt  Inflicted  in  Foreign  Countbt— Auenb. 
— ^The  courts  of  this  state  have  jurisdiction  of  an  action  brought  by 
one  resident  alien  against  another  resident  alien  who  is  personally 
served  with  summons,  to  recover  damages  for  personal  injuries  in- 
flicted on  the  plaintiff  m  a  foreign  country. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada  County^  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

John  L  Caldwell,  and  George  D.  Buckley,  foi  Appellant 

The  action  being  transitory,  the  state  courts  had  juris- 
diction of  it  as  to  the  defendant  personally  served. 
(Ck)oley  on  Torts,  470,  472;  McDonald  v.  Mallory,  77 
N.  Y.  647;  Leonard  v.  Columbia  S.  N.  Co.,  84  N.  Y.  48; 
38  Am.  Rep.  491;  Denneck  v.  R.  R.  Co.,  103  U-  S.  11; 
Smith  V.  Bull,  17  Wend.  323;  Ackerson  v.  Erie  R.  R 
Co.,  31  N.  J.  L.  309;  Scott  v.  Seymour,  1  HurL  &  0.  217; 
Mostyn  v.  Fabrico,  1  Cowp.  181.) 

W.  H.  L.  Barnes,  for  Respondents. 

The  state  court  had  no  jurisdiction  of  the  action. 
(Gardner  v.  Thomas,  14  Johns.  134;  7  Am.  Dec  445; 
Johnson  v.  Dalton,  1  Cow.  543;  13  Am.  Dec.  564  j  Smith 
V.  Bull,  17  Wend.  323.) 

Temple,  J. — The  plaintiff  is  a  subject  of  Great  Brit- 
ain, and  brings  this  suit  against  these  defendants,  who 
are  also  subjects  of  Great  Britain,  to  recover  damages 
for  injuries  received  while  employed  by  them  in  their 
coal  mines  in  British  Columbia.  At  the  time  of  bring- 
ing the  suit  the  plaintiff  and  one  of  the  defendants  were 
actually  residing  in  this  state,  and  the  plaintiff  had 
declared  his  intention  to  become  a  citizen  of  the  United 
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States.  But  one  of  the  defendants  was  served  with  sum- 
mons. He  answered^  denying  the  alleged  partnership, 
or  that  he  was  ever  owner  of  the  mine,  which  he  averred 
was  wholly  owned  by  the  defendant,  who  resided  in 
British  Columbia. 

On  motion  of  the  defendant  the  sourt  below  dismissed 
the  action  on  the  ground  that  the  courts  of  this  state 
have  no  jurisdiction.  In  this  it  is  plain  the  court 
erred.  (Johnson  v.  Dalton,  1  Cow.  548;  13  Am.  Dec  564; 
Qardner  v.  Thomas,  14  Johns.  134;  7  Am.  Dea  445;  Smith 
V.  Btdl  17  Wend.  828.) 

The  action  is  transitory  and  the  defendant  may  be 
sued  wherever  found.  Otherwise  a  persoD  might  in 
some  cases  escape  such  liability  by  simply  going  into 
another  state. 

The  defendants,  R.  Dunsmuir  and  Jame^  Dunsmuir, 
were  not  personally  served,  and  are  not  residents  of 
this  stat&  The  court  had  no  jurisdiction  as  tc  them,  ii 
they  have  not  voluntarily  appeared  in  the  action.  It  is 
claimed  that  they  did  that  by  filing  a  petition  asking  to  have 
the  cause  removed  to  the  circuit  court  of  the  United 
States,  and  by  procuring  an  extension  of  time  to  answer 
after  such  appearance.  The  plaintiff  at  the  trial  asked 
to  have  their  default  entered,  and  thereupon  read  the 
petition  for  the  removal  of  the  cause,  and  offered  to 
prove  that  after  such  petition  was  filed  the  defendants 
R  and  James  Dunsmuir  applied  to  the  circuit  court  for 
and  obtained  several  extensions  of  the  time  in  which  to 
plead.  The  court  rejected  this  last  evidence  of  its  own 
motion,  saying  that  it  was  immaterial,  as  the  court  had 
no  jurisdiction  of  the  action.  In  other  words,  the  court 
refused  to  act  at  all  upon  the  motion  for  a  default,  be- 
lieving it  had  no  jurisdiction  of  the  case. 

The  judgment  is  reversed,  and  cause  remanded  for  a 
new  trial  and  for  further  proceedings. 

KoEiKBTBY,  J.,  and  Seabls,  C.  J.,  concurred. 
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[No.  9958.     Department  One.— Maxell  1,  1888.] 

THE  PATENT  BRICK  COMPANY  bt  al.,  Ebspond- 
ssTS,  V.  CHARLES  P.  MOORE  bt  ax.,  AppxLuufTtu 

New  T&IAIr-lHBUTnCIEHOT  OF  fiyiDBNOB  TO  SUVFQBT  DB0I8I0N*-8TATB* 

Moan  XUBT  Bfecift  Pabticuiabs. — Where  a  motion  for  a  new  trial 
is  made  on  the  ground  of  the  insufficiency  of  the  eTidence  to  Justify 
the  decision,  and  the  statement  of  the  case  contains  no  specifications 
of  the  particuiars  wherein  the  evidence  is  claimed  to  be  insufficient, 
the  courts  on  the  hearing  of  the  motion,  must  disregard  the  state- 
ment as  to  that  ground  for  a  new  triaL 

Id. — ^Absence  or  Exceptions — ^Decision  against  Law. — ^Where  the 
statement  of  the  ease  shows  that  no  exceptions  were  taicen  during  tlie 
trial  to  any  act  of  the  court,  a  motion  for  a  new  trial  on  the  ground 
that  the  decision  is  against  law  is  properly  denied. 

Id.— Mechanic's  Lien — Sureties  on  Bond  of  Contbactob— Findino»* 
Estoppel  dt  Pais. — ^The  action  was  brought  to  foreclose  a  meehan- 
SB's  lien,  and  judgment  was  rendered  in  favor  of  the  plaintiffs.  The 
statement  on  motion  for  a  new  trial  showed  that  a  oertain  bond, 
executed  by  the  plaintiffs  as  sureties  for  the  contractor,  and  intro- 
duced in  evidence  without  objection,  contained  a  stipulation  that  the 
building  should  be  delivered  over  to  the  owner  free  of  all  liens.  The 
findings  contained  nothing  showing  that  any  such  clause  was  in  the 
bond,  and  no  issue  was  made  by  the  pleading  as  to  the  bond  operat- 
ing as  an  estoppel.  Held,  that  as  the  statement  contained  no  speci- 
fication as  to  the  particulars  in  which  the  evidence  was  insufficient 
to  justify  the  decision,  such  clause  in  the  bond  could  not  be  held  as 
operating  as  an  equitable  estoppel  in  paia  to  prevent  the  plaintiffs 
from  foreclosing  their  lien. 

Id. — ^Liquidated  Damages — Delay  m  CoifPixriNO  Buildino — Evidence. 
— ^A  stipulation  by  the  contractor  in  a  building  contract  to  pay  the 
owner  a  specified  amount  as  liquidated  damages  for  each  day's  delay 
in  completing  the  building  is  not  sufficient  of  itself,  in  the  absence 
of  other  evidence  showing  the  impracticability  or  extreme  difficulty 
of  fixing  the  actual  damage  caused  by  the  delay,  to  entitle  the  owner 
to  recover  the  amount  stipulated  for  as  liquidated  damages,  upon  the 
failure  of  the  contractor  to  complete  the  building  within  the  con- 
tract time. 

(D. — Matbsals  Fubnished  to  be  Used  in  Buildino — ^Pleading — Fino- 
INOS. — ^In  an  action  to  foreclose  a  lien  for  materials  furnished  a  con- 
tractor and  used  by  him  in  the  construction  of  a  building,  the  com- 
plaint must  allege  and  the  findings  show  that  the  materials  were 
furnished  to  be  used  in  the  building;  and  a  finding  that  the  ma- 
terials were  furnished  to  be  used  and  were  used  in  the  construction 
and  erection  thereof  is  sufficient. 

(d. — ^Assignment  of  Claim. — In  an  action  by  an  assignee  to  foreclose  a 
lien  for  materials  furnished  for  and  used  in  the  construction  of  a 
building,  it  is  not  necessary  to  support  a  judgment  for  the  plaintiff 
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tliat  the  complaint  should  specifically  allege,  or  that  the  findings 
ahould  show,  that  the  assignment  of  the  claim  on  which  the  lien  is 
based  was  in  writing.  An  allegation  and  finding  that  the  claim  waa 
assigned  to  the  plaintiff  is  sufficient. 
Id. — ^Labobeb  Entitusd  to  Lien. — ^A  person  who  performs  labor  upon 
and  in  the  construction  of  a  building,  at  the  request  of  the  contract- 
ors, is  entitled  to  a  lien  thereon,  under  section  1183  of  the  Code  of 
Civil  Procedure. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  citj  and  county  of  San  Francisco^  and  from  an  order 
refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Estee,  Wilson  &  McCutchen,  for  Appellant 

The  damages  stipulated  for  in  the  bond  in  the  event 
of  the  non-completion  of  the  building  within  the  con- 
tract time  were  from  their  very  nature  incapable  of  exact 
estimate.  The  court  therefore  erred  in  finding  that  the 
defendant  was  not  damaged  by  the  delay.  {People  v. 
Love,  19  CaL  681;  Streeter  v.  Rush,  25  Cal.  67;  Sedgwick 
on  Damages^  417-442;  Muldoon  v.  Lynch,  66  CaL  536.) 

D.  H.  Whittemore,  Jarboe  &  Harrison,  A.  N.  Drown, 
Arthur  Bodgers,  Cutler  <&  Eisner,  K.  M.  Smith,  Flint  & 
Stone,  William  H.  Fifield,  and  William  H.  H.  Hart,  for 
Bespondents. 

FooTE,  C. — ^Nine  separate  actions  were  instituted  in 
the  trial  court  for  the  foreclosure  of  mechanics'  liens 
against  certain  property  belonging  to  the  Mechanics'  In- 
stitute, arising  out  of  a  building  contract  which  the 
institute  had  entered  into  with  Charles  P.  Moore  et  aL 
Those  several  actions  were  by  order  of  court  consolidated 
into  one,  and  tried  without  a  jury. 

Judgment  of  foreclosure  in  behalf  of  all  the  lien  claim- 
ants was  rendered,  and  from  that  and  an  order  refusing 
to  grant  a  motion  for  a  new  trial,  the  Mechanics'  Insti- 
tute has  appealed. 

The  grounds  upon  which  the  motion  for  a  new  trial 
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proceeded,   as  set  out  in   the   notice   of   intention,  were: 

1.  Insufficiency  of  the  evidence  to  justify  the  decision; 

2.  That  the  decision  is  against  law;     3.     Errors  in  law 
occurring  on  the  trial  and  excepted  to  by  the  defendant 

We  will  first  consider  the  case  as  it  affects  the  appel- 
lant and  Charles  Hanson  et  aL^  respondents. 

There  is  no  specification  in  the  statement  of  the  case 
of  the  particulars  wherein  the  evidence  is  alleged  to  have 
been  insufficient  to  justify  the  decision,  therefore  the 
court  below  was  obliged  to  disregard  the  statement  as  to 
that  ground  for  a  new  trial. 

As  to  the  second  ground,  it  appears  from  the  statement 
that  there  was  no  exception  whatever  taken  at  any  time 
during  the  trial  to  any  act  of  the  court,  so  that  it  was 
justified  in  refusing  to  grant  a  new  trial  upon  that 
ground. 

It  is  claimed  for  the  appellant  that  the  court  should 
not  have  given  a  decision  in  favor  of  enforcing  the  lien 
of  Hanson  et  al.,  and  should  not  have  rendered  a  judg- 
ment of  foreclosure  in  their  favor  because  a  certain  bond 
which  appears  in  the  statement  of  the  case  as  signed  by 
Hanson  and  one  Joost  as  sureties  for  C.  P.  Moore  et  aL 
(the  contractors  in  the  building  of  the  institute),  con- 
tained an  express  stipulation  that  the  building  should 
be  delivered  over  to  the  appellant  free  and  clear  of  all 
liens.  It  is  argued  that  inasmuch  as  Hanson  and  Joost 
signed  such  a  bond  as  sureties  that  they  cannot  be  al- 
lowed to  foreclose  a  lien  for  materials  furnished  the  con- 
tractors, Moore  et  al.,  which  were  used  to  complete  the 
appellant's  building.  It  is  said  that  the  clause  in  the 
bond,  above  referred  to,  worked  as  an  equitable  estoppel 
in  pais,  and  prevented  Hanson  and  Joost  from  foreclos- 
ing their  alleged  lien. 

There  is  nothing  in  the  findings  which  indicates  that 
any  such  clause  existed  in  the  bond,  and  there  is  no 
issue  made  by  the  pleadings  based  upon  any  such  con- 
tention as  is  here  made.     As  the  trial  court  was  not  in- 
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formed  in  the  statement  of  the  case,  that  the  appellant 
claimed  the  evidence  to  be  derived  from  the  recitations 
of  that  clause  of  the  bond  did  not  justify  the  decision, 
we  cannot  perceive  how  the  court  oould  have  done 
otherwise  than  refuse  a  new  trial,  because  of  the  mero 
existence  of  such  a  clause  in  the  bond,  introduced  in 
evidence. 

But  it  is  further  argued  that  although  an  estoppel  in 
pais  may  not  be  properly  pleaded,  yet  where  evidence 
tending  to  show  such  an  estoppel  is  introduced  without 
objection,  that  a  verdict  based  thereon  will  not  be  dis- 
turbed, and  from  that  it  is  argued  that  where  such  evi- 
dence is  introduced  in  a  case  tried  by  the  court  without 
a  jury,  that  a  decision  is  against  law  if  the  trial  court 
omits  to  make  a  finding  thereon. 

The  case  of  Davis  v.  Davis,  26  Cal.  23,  is  dted  to  us 
in  support  of  that  view. 

But  we  fail  to  see  how  it  is  applicable  here.  There 
the  party  waived  his  right  to  object  to  evidence  not  re- 
sponsive to  the  issues  made  by  the  pleadings;  and  it  was 
very  properly  held  that  it  was  a  waiver  of  an  existing 
right,  and  for  that  reason  the  verdict  should  not  be  dis- 
turbed, and  the  case  was  to  bo  considered  as  if  the  estop- 
pel had  been  pleaded. 

But  we  do  not  understand  that  it  was  held  in  that  case 
that  the  trial  court  must  make  a  finding  based  upon  evi- 
dence not  responsive  to  the  issues  made  by  the  plead- 
ings, even  although  such  evidence  may  have  been  intro- 
duced on  the  trial  without  objection. 

Again,  it  is  urged  that  the  court  below  was  not  justified 
in  finding  that  the  appellants  had  suffered  no  damage  by 
reason  of  the  delay  in  the  construction  of  their  building. 

It  is  said  that  the  bond  signed  by  Hanson  and  Joost 
contained  a  clause  that  if  the  building  was  not  com- 
pleted by  a  certain  day,  that  they  should  pay  one  hun- 
dred dollars  for  each  day  of  delay  as  liquidated  damages. 
Jiut  fis  we  UavQ  before  said,  the  court  could  not,  on  the 
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motion  for  a  new  trial,  consider  that  matter,  because 
there  was  no  specification  filed  wherein  the  evidence  was 
alleged  to  be  insufficient  to  support  the  decision. 

But  it  is  pressed  upon  us  that,  as  the  findings  show 
such  a  clause  did  exist  in  that  bond,  and  that  it  was 
pleaded  by  the  appellants  as  against  the  right  of  the  re- 
spondents to  recover,  it  is  apparent  upon  the  judgment 
roll  that  the  court  erred  in  its  decision  and  judgment 

We  must  take  the  language  of  the  finding  which  sets 
out  a  recital  of  the  bond  in  considering  this  matter,  as 
the  error,  if  any,  is  to  be  determined  on  the  judgment 
roll.  It  does  not  anywhere  appear  in  the  findings  that 
^^from  the  nature  of  the  case"  in  hand,  it  was  ^'impracti- 
cable or  extremely  difficult  to  fix  the  actual  damage" 
that  would  result  from  non-completion  of  the  building 
by  a  certain  date.  (Civ.  Code,  sec.  1671.)  Nor  does  it 
appear  anywhere  in  the  judgment  roll  that  such  was  the 
nature  of  the  case. 

That  being  so  we  cannot  perceive  how  the  contention 
of  the  appellant  is  maintainable,  when  we  come  to  con- 
sider the  language  of  the  section  supra,  taken  in  connec- 
tion with  section  1670,  Civil  Code,  which  is  as  follows: — 

''Every  contract  by  which  the  amount  of  damage  to 
be  paid,  or  other  compensation  to  be  made,  for  a  breach 
of  an  obligation,  is  determined  in  anticipation  thereof, 
is  to  that  extent  void,  except  as  expressly  provided  in  the 
next  section." 

As  a  matter  of  course,  we  do  not  mean  to  declare  that 
there  may  not  be  cases  where  from  their  very  nature  the 
point  made  by  the  appellants,  that  parties  may  themselva<( 
anticipate  and  fix  liquidated  damages  to  be  recovered  on 
a  breach  of  contract,  would  be  good,  but  it  must  always. 
as  it  seems  to  us,  be  demonstrated  by  satisfactory  evi- 
dence that  the  case  is  one  where  such  liquidated  damages 
may,  under  the  statute,  be  contracted  for  and  recovered. 

In  the  present  case  there  is  nothing  in  the  record  to 
show  that  it  was  impracticable  or  extremely  difficult  to 
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have  fixed  the  acjtual  damage  which  would  result  by  the 
failure  of  the  contractors  to  complete  the  building  by 
the  date  mentioned  in  their  contract 

Certainly  the  stipulation  in  the  bond  does  not  of  itself, 
in  the  absence  of  all  other  evidence  upon  the  subject, 
make  it  clear  that  it  would  be  extremely  difficult  or 
impracticable  to  fix  the  actual  damages  that  would  re- 
sult from  a  breach  of  the  bond  in  not  finishing  the  building 
by  a  certain  date. 

It  would  appear,  therefore,  that  the  findings  do  sup- 
port the  decision,  and  that  it  was  not  against  law,  so  far 
as  it  affects  the  rights  of  the  appellants,  and  Hanson  and 
Joost 

Upon  the  matter  of  the  allowance  of  an  attorney's  fee, 
the  Institute  in  its  answer  does  not  claim  that  no  fee 
should  be  allowed,  but  simply  claims  that  $250  would 
be  a  sufficient  fee.  It  was,  therefore,  left  by  all  parties 
to  the  discretion  of  the  trial  court  to  fix  the  amount  of 
that  fee,  and  we  do  not  see  but  what  it  has  been  judi- 
ciously exercised. 

It  is  claimed  that  the  decree  in  favor  of  W.  J.  Weath- 
erly  was  erroneously  entered  by  the  trial  court,  that  the 
lien  established  in  his  favor  is  not  valid,  and  cannot  be 
enforced,  because,  as  the  appellant  alleges,  it  does  not 
appear  that  the  material  was  expressly  furnished  for  the 
building,  that  Whittier,  Fuller  &  Co.,  who  furnished  the 
materials  had  assigned  it  in  writing  to  Weatherly,  or 
that  the  bill  or  demand  therefor  was  in  writing. 

The  statement  of  the  case  could  not  be  examined  to 
see  if  the  evidence  on  these  points  was  insufficient  to 
justify  the  decision,  because  there  were  no  particulars 
specified  in  which  the  evidence  was  alleged  to  be  in- 
sufficient. 

There  does  not  appear  to  have  been  any  exception  or 
objection  taken  to  any  action  of  the  court  during  the 
trial.  The  findings  show,  and  the  complaint  states,  that 
the  materials  furnished  by   Whittier,  Fuller  &  Co.   were 
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sold  to  be  used  and  were  used  in  the  building,  and  that 
the  claim  was  assigned  and  transferred  to  W.  J.  Weath- 
erly  by  Whittier,  Fuller  &  Co. 

We  think  that  this  finding  to  the  effect  that  materials 
were  furnished  to  be  used  in  the  building,  and  were  used 
in  the  construction  and  erection  of  the  building,  was 
sufficient^  taken  with  the  allegations  of  the  complaint  as 
to  those  same  matters,  to  bring  this  case  within  the  rule 
laid  down  on  the  point  in  question  in  Holmes  y.  Richert, 
56  Cal.  307;  Bottomley  v.  Rector  and  Wardens  of  Christ 
Church,  2  Cal.  90. 

And  when  it  is  said  in  the  finding  that  the  claim  was 
transferred  and  assigned  to  respondent,  it  will  be  pre- 
sumed, in  the  absence  of  anything  to  show  to  the  con- 
trary, that  the  court  thus  found  upon  sufficient  evidence 
that  the  claim  was  assigned  in  writing. 

The  rule  laid  down  in  Ritter  v.  Stevenson,  17  Cal.  388, 
cited  to  us  to  support  the  appellant's  contention  as  to 
this  matter,  declares  a  rule  of  evidence,  for  in  that  case 
it  affirmatively  appeared  that  the  assignment  of  the  claim 
and  lien  was  oral.  In  this  case  it  does  not  anywhere 
appear  that  the  assignment  and  transfer  was  oral.  And 
when  the  court  in  its  finding  says  it  was  transferred  and 
assigned,  it  must  be  presumed  that  the  evidence  showed 
it  to  be  a  legal  transfer  and  assignment  in  writing,  since 
we  are  confined  to  the  judgment  roll  in  considering  the 
question.  Error  on  appeal  must  be  affirmatively  shown. 
(Haj-ne  on  New  Trial,  sec  241;  Mulcahy  v.  Glazier,  61 
Cal.  626.) 

The  assignment  to  Weatherly  is  pleaded  in  the  same 
language  as  that  of  the  findings,  and  this  is  sufficient. 
{Millard  v.  Hathaway,  27  Cal.  140 ;  Hayne  on  New  Trial, 
sec.   242,  subd.  &.) 

Findings  should  not  consist  of  mere  matters  of  evi- 
dence; and  an  allegation  in  the  pleading  that  the  claim 
was  transferred  and  assigned  in  writing  is  an  allegatioD 
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of  a  matter  of  evidence  so  far  as  the  statement  that  it 
was  in  writing  is  concerned,  and  need  not  be  found. 

It  is  claimed  that  the  court  erred  in  finding  that 
Charles  Williams  was  entitled  to  a  lien.  We  cannot 
examine  the  statement  of  the  case  to  ascertain  what  the 
evidence  was,  because  no  specification  of  particulars 
wherein  it  was  claimed  to  be  insufficient  to  justify  the 
decision  was  made  by  the  appellant  We  must  look  to 
the  findings,  then,  to  see  what  was  the  basis  of  Williams'B 
claim  to  a  lien  upon  the  building. 

The  finding  is  to  the  effect  that  Williams  performed 
labor  upon  and  in  the  construction  of  the  building  at 
the  request  of  the  contractors,  and  that  the  value  thereof 
was  $474.8L 

In  the  absence  of  anything  to  show  to  the  contrary,  it 
would  appear  from  the  finding  that  Williams,  as  a  per- 
son, performed  labor  upon  and  in  the  construction  of 
the  building,  and  was,  therefore,  entitled  to  enforce  his 
lien,  the  claim  therefor  having  been  duly  filed  under 
section  1183,  Code  of  Civil  Procedure,  which  is  as  fol- 
lows : — 

^'Mechanics,  material-men,  oontractors,  subcontrac- 
tors, artisans,  architects,  machinists,  builders,  miners, 
and  all  persons  and  laborers  of  every  class,  performing 
labor  upon  or  furnishing  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair,  .  .  •  •  of  any  building 
.  •  •  •  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor,  or  fur- 
nished materials.'' 

The  appellant  does  not  appear  to  question  the  vab'^iiy 
of  any  other  of  the  liens  for  which  judgment  was  ren- 
dered. 

The  further  claim  is  made  in  its  behalf,  that  the  judg- 
ment should  be  reversed  for  the  reason  that  the  findings 
are  inconsistent  and  cannot  be  harmonized^  but  we  can 
see  no  force  in  the  contention. 
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Perceiving  no  prejudicial  error  in  the  record,  we  ad- 
vise that  the  judgment  and  order  be  affirmed* 

Belohkb^  C.  0.|  concurred. 

The   Coukt. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No    12175.     In  Bank.— Biarch  1,  1888.) 

In  the  Matter  of  the  Estate  of  BERNABD  NEW- 
MAN, Deceased. 

Pajodit  Ann  Child — ^Adopied  Child  Inhebits. — ^Under  Mctions  227»  228, 
and  1386  of  the  Civil  Code,  an  adopted  child  is  entitled  to  succeed 
by  inheritanoe  to  the  estate  of  the  adopting  parent. 

0ifOECB — Pboceeoino  IN  K£ic — SsRViCB  BT  PuBUCATioN. — ^An  actlon  for 
divorce,  so  tar  as  it  affects  the  9tatu9  of  the  parties  and  the  custody 
ol  their  minor  children,  is  a  proceeding  %n  rem,  and  a  service  of 
summons  by  publication  on  a  non-resident  defendant  is  good. 

Id. — Pboof  op  Service — AuErmuEwr  afteb  Judoheitt. — ^After  judgment 
has  been  rendered  in  an  action  of  divorce,  and  before  the  roll  is  made 
up,  ihe  court  nas  authority  to  receive  amended  affidavits  showing  a 
service  of  summons  by  publication. 

Id. — JuDQMEKT  BT  DEFAULT — CoNCLUBiVKZTESB  Of. — ^In  Bu  actioD  fof  di- 
vorce, in  which  judgment  by  default  is  rendered  against  a  non-resi- 
dent defendant  upon  a  service  of  summons  by  publication,  the  affida- 
vits of  service  and  recitals  thereof  in  the  judgment  are  conclusive 
upon  a  collateral  attack;  the  affidavit  on  the  application  for  the 
order  of  publication,  and  the  order  of  publication,  are  not  part  of  the 
judgment  roll,  and  cannot  be  considered. 

Id. — JUDOliZNT  BEFOBE  EXPIRATION  OF  TiMB  FOB  AlTBWERINO. — ^A  judg- 
ment by  default,  rendered  before  the  time  allowed  the  defendant  to 
answer  has  expired,  is  erroneous  merely,  and  can  be  attacked  only 
upon  motion  or  by  appeal,  and  by  the  party  aggrieved. 

Order  fob  Adoption — When  Made  bt  Judge. — ^An  order  for  the  adop- 
tion of  a  minor,  which  appears  to  have  been  made  in  open  court  and 
is  signed  by  the  judge  and  filed  in  the  adoption  proceedings,  will  be 
construed  as  having  been  made  by  the  judge,  notwithstanding  the 
order  recites  that  it  was  made  "by  this  court." 

Superior  Court — Judge  Acting  in  Other  County — Presumption  of 
Regularity. — ^A  judge  of  the  superior  court  of  a  particular  county, 
who  holds  court  in  another  county,  must  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be  acting  upon  the  request  of 
the  governor,  or  of  the  judge  of  the  court  of  the  latter  county. 
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J'UDOMENT  WHEN  BECOMES  OPERATIVE — ENTRY. — A  judgment  of  diToroe, 
after  being  signed  bj  the  judge  and  filed  with  the  clerk,  ii  binding 
<ui  tiie  parties  and  their  privies,  although  not  entered  by  the  clerk. 

Appeal  from  an  order  of  the  Superior  Court  of 
Los  Angeles  County  granting  letters  of  administration  on 
the  estate  of  a  deceased  person. 

Bernard  Newman  died  intestate  on  November  15, 
1S86,  a  resident  of  the  county  of  Los  Angeles.  He  had 
never  married^  and  at  the  time  of  his  death  had  no 
blood  relations  nearer  than  brothers  and  sisters.  On 
the  24th  of  November,  1886,  the  respondent,  Mary 
Maldonado,  the  mother  and  guardian  of  one  Geoige  B. 
Maldonado,  a  minor  of  about  two  and  one  half  years  of 
age,  filed  a  petition  for  letters  of  administration  on  the 
estate  of  said  deceased,  claiming  to  be  entitled  thereto 
on  the  ground  that  said  minor  was  the  adopted  child 
of  the  deceased.  The  appellant^  Michael  Newman,  a 
brother  of  the  deceased,  filed  his  petition  for  letters  on 
the  sixth  day  of  December,  1886,  and  also  filed  grounds 
of  opposition  to  the  petition  of  Mary  Maldonado,  al- 
leging that  George  B.  Maldonado  was  not  the  adopted 
child  of  the  deceased;  that  he  was  not  entitled  to  suc- 
ceed to  the  estate  of  the  deceased,  and  that  therefore  his 
guardian  was  not  entitled  to  letters;  and  that  Mary 
Maldonado  was  a  married  woman.  On  the  hearing  of 
the  contest  so  raised,  the  respondent,  against  the  objec- 
tions of  the  appellant,  introduced  in  evidence  the  record 
of  the  proceedings  had  in  the  superior  court  of  Los 
Angeles  Coimty  in  the  matter  of  the  adoption  of  said 
minor.  These  proceedings  consisted  of  a  petition  to 
said  court,  filed  on  the  28th  of  June,  1886,  wherein  the 
deceased  prayed  for  the  adoption  of  said  minor,  and 
Mary  Maldonado  consented  thereto,  and  an  order  for 
his  adoption.  The  petition  alleged  that  Mary  Maldo- 
nado was  the  motlier  of  the  child,  that  his  father,  J.  M. 
Maldonado^  was  a  non-resident  of  the  state,  and  did  not 
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reside  with  the  child,  and  that  he  had  been  adjudged 
guilty  of  adultery,  and  had  been  judicially  deprived  of 
the  custody  of  the  child  on  account  of  neglect,  and  on 
account  of  such  neglect  and  adultery  Mary  Maldonado 
had  been  divorced  from  him.  The  order  for  adoption 
was  made  on  the  28th  of  June,  1886,  and  was  signed  by 
the  Hon.  B.  T.  Williams,  the  judge  of  the  superior  court 
of  Ventura  County.  The  order,  after  reciting  that  Mary 
Maldonado  had  consented  in  writing  to  the  adoption, 
that  she  had  been  previously  divorced  from  J.  M.  Mal- 
donado, the  father  of  the  minor,  and  that  he  had  been 
adjudged  guilty  of  adultery  by  the  judgment  in  the 
action  for  divorce,  and  had  been  deprived  of  the  custody 
of  said  child,  proceeded  as  follows: — 

'^t  is  therefore  ordered  .  •  •  •  by  this  court  that  said 
George  Bernard  Maldonado  shall  henceforth  be  the 
adopted  son  of  said  Bernard  Newman,  and  shall  be 
regarded  and  treated  as  the  child  of  said  Bernard  New- 
man. 

''Done  in  open  court,  this  twenty-eighth  day  of  June^ 
1886.  B.  T.  Williams,  Judge.'' 

The  respondent,  for  the  purpose  of  showing  that  she 
had  been  divorced  from  J.  M.  Maldonado  prior  to  the 
time  of  the  adoption  proceedings,  offered  in  evidence, 
against  the  objections  of  the  appellant,  the  complaint  and 
judgment  in  an  action  brought  by  her  in  the  superior 
court  of  Los  Angeles  C5ounty  for  a  divorce.  The  com- 
plaint in  said  action  was  filed  on  the  28th  of  July,  1885, 
and  prayed  for  a  divorce  on  the  ground  of  the  adultery 
of  J.  M.  Maldonado.  Judgment  of  divorce  was  signed 
by  the  judge  on  the  19th  of  October,  1885,  was  filed 
with  the  clerk  on  the  22d  of  the  same  month,  and  was 
entered  on  the  5tb  of  January,  1887.  Tbe  judgment 
recited  the  default  of  the  defendant  in  the  action,  and 
that  he  had  been  duly  served  with  summons  by  publi- 
cation. For  the  purpose  of  showing  the  invalidity  of 
this  judgment,  the  appellant  then  offered  in  evidence  an 
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affidavit  filed  on  the  19th  of  July,  1885,  for  an  order  for 
publication  of  the  summons,  which  recited  that  the 
defendant  was  a  resident  of  Phoenix,  Arizona;  an  order 
of  court,  made  on  the  same  day,  directing  the  simimons 
to  be  published  in  the  Weekly  Express,  a  newspaper 
published  in  Los  Angeles,  at  least  once  a  week  fot  two 
months,  and  that  a  copy  of  the  complaint  and  smnmons 
be  forthwith  deposited  in  the  post-office,  directed  to  the 
defendant;  an  affidavit  made  on  the  19th  of  October, 
1885,  by  the  principal  clerk  of  the  Weekly  Express, 
showing  that  the  summons  had  been  published  for  *'two 
consecutive  mouths,  commencing  July  1,  1885,  and 
ending  October  30,  1885";  and  also  an  affidavit  of  the 
attorney  for  the  plaintiff,  showing  that  "he  had  de- 
posited in  the  post-office  at  Los  Angeles,  addressed  to 
tlie  defendant  at  Phcenix,  Arizona,  on  the  eighteenth 
day  of  July,  1885,  a  copy  of  the  complaint  and  sum- 
mons." The  respondent  thereupon,  against  the  objec- 
tions of  the  appellant,  offered  in  evidence  an  amended 
proof  of  publication  of  summons  in  the  action  of  Maldo- 
nado  V.  MaldonadOj  filed  on  the  5th  of  January,  1887, 
nunc  pro  tunc  as  of  the  19th  of  October,  1885;  an 
amended  proof  of  deposit  in  the  post-office  of  a  copy  of 
the  complaint  and  summons  in  said  action,  filed  on  the 
5th  of  January,  1887,  nunc  pro  tunc  as  of  the  19th  of 
October,  1885,  and  an  order  in  said  action,  made  on  the 
r»rh  of  January,  1887,  allowing  the  filing  of  the  amended 
))roofs  of  publication  and  deposit,  and  ordering  the 
entry  of  judgment  in  said  action,  nunc  pro  iunc  as  of 
the  19tb  of  October,  1885.  The  court  thereupon  ordered 
letters  of  administration  on  the  estate  of  said  deceased 
to  be  issued  to  Mary  Maldonado.  The  further  facts  are 
stated  in  the  opinion  of  the  court 

Matthew  L  Sullivan,  and  Stephen  M.   White,  for  Ap- 
pellant. 

The  proof  of  publication  of  summons  in  the  action  of 
Maldonado  v.   Maldonado  is  fatally  defective,  and  cannot 


March,  1888.]  In  re  Newmak.  217 

support  the  judgment  of  divoroe,  because, — 1.  The  affi- 
davit shows  that  the  first  publication  was  made  July  1, 
1885,  or  twenty-seven  days  before  suit  was  brought; 
2.  The  last  publication  was  made  October  SOth,  or  eleven 
days  after  the  decree  was  signed;  3.  The  summons  was 
published  for  two  consecutive  months,  whereas  the  order 
required  the  publication  to  be  made  at  least  once  a  week 
for  two  consecutive  months.  The  proof  of  deposit  in 
the  post-office  is  fatally  defective,  because, — 1.  The  affi- 
davit does  not  show  that  the  order  of  court  or  the  statute 
was  complied  with  by  prepayment  of  postage;  2.  The 
deposit  was  not  made  forthwith,  but  on  the  eighteenth 
day  of  July,  1885,  ten  days  before  suit  brought  (McMinn 
y.  Whelan,  27  Cal.  313 ;  Cissell  v.  Pulaski  Co.,  3  McCrary, 
449;  Oalpin  v.  Page,  18  Wall  360;  Belcher  v.  Chambers, 
63  Cal.  639;  Pennoyer  v.  Neff,  96  U.  S.  714;  McOahen  v. 
Carr,  6  Iowa,  331 ;  41  Am.  Dec.  421;  Cofield  v.  McClelland, 
16  Wall.  331;  Israel  v.  Arthur,  7  CoL  512;  Broivn  v. 
Tuckery  7  CoL  30 ;  Tunis  v.  Withrow,  10  Iowa,  805 ;  77 
Am.  Dec.  117;  Settlemier  v.  Sullivan,  97  U.  S.  444;  Her- 
nandez V.  His  Creditors,  57  Cal.  333.)  The  judgment  in 
the  divorce  action  being  void,  the  mother,  Mary  Maldo- 
nado,  had  no  authority  to  consent  to  the  adoption  of 
the  2hild,  and  her  consent  alone  did  not  confer  jurisdic- 
tion on  the  court  to  order  the  adoption.  (Oiv.  Code, 
sec.  224.)  The  judgment  in  the  divorce  suit  being  void 
at  the  date  of  the  alleged  adoption,  the  amendments  al- 
lowed by  the  superior  court  on  the  fifth  day  of  January^ 
1887,  did  not  and  could  not  give  it  validity.  (Freeman 
on  Judgments,  sec  117 ;  Macnamara  on  Nullities,  2»  8,  6 ; 
Clapp  V.  Graves,  26  N.  Y.  420;  4  Wait^s  Practice,  642; 
EalleU  V.  Righters,  13  How.  Pr.  43 ;  Kendall  v.  Washburn, 
14  How.  Pr.  381.)  An  adopted  child  does  not  inherit 
from  its  adopting  parent.     (Civ.  Code,  sees.  1883-1408.) 

Lucien  Shaw,  and  James  M.  Damron,  for  Respondent. 
An  adopted  child  takes  by  inheritance  from   its  adopt- 
ing parent      (Oiv.   Code,  sees.  227,  228,   1386;  Ross  r. 
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Ross,  129  Mass,  243;  Estate  of  Wardell,  67  OaL  491;  Powel 
V.  Hafley,  4  S.  W.  Rep.  683.)  In  the  absence  of  a  show- 
ing to  the  contrary,  it  will  be  presumed  that  the  judge 
of  the  superior  court  of  Ventura  County  who  made  the 
order  of  adoption  had  authority  to  do  so.  (Westbrook 
y.  Bosborough,  14  Cal.  188;  People  v.  Sassovich,  29  Cal. 
480;  People  v.  Mellon,  40  Cal.  655;  People  v.  White,  21: 
Wend.  539.)  The  judgment  in  the  divorce  suit  be- 
came operative  between  the  parties  and  their  privies, 
when  signed  by  the  judge  and  filed,  although  not  form- 
ally entered  by  the  clerk.  {Gray  v.  Palmer,  28  Cal.  422; 
Casement  v.  Ringgold,  28  CaL  339;  Oenella  v.  Relyea. 
32  Cal.  160.)  The  decree  of  divorce  is  valid  on  its  face,  and 
its  recitals  are  such  that  no  question  can  be  made  col- 
laterally of  its  validity.  (Hahn  v.  Kelly,  34  Cal.  391 ;  96 
Am.  Dec.  742;  Quivey  v.  Porter,  37  Cal.  462;  Moore  v. 
Martin,  38  Cal.  436;  Reeve  v.  Kennedy,  48  CaL  643;  Mc- 
Cauley  v.  Fulton,  44  Cal.  355-361;  Sharp  v.  Brunnings, 
35  Cal.  533;  Vassault  v.  Austin,  36  CaL  691.)  The  court 
had  jurisdiction  to  allow  amended  proofs  of  publication 
and  posting  to  be  filed  nunc  pro  tunc.  {Lewis  v.  Ross,  87 
Me.  230;  Bacon  v.  Bassett,  19  Wis.  54,  and  note;  Barker 
V.  Bininger,  14  N.  Y.  280;  Balch  v.  Shaw,  61  Mass.  284.) 
The  fact  that  the  judgment  was  rendered  by  default  be- 
fore the  time  allowed  the  defendant  to  answer  had  expired 
does  not  render  the  judgment  void  nor  attackable  col- 
laterally in  any  form.  (Freeman  on  Judgments,  sec  126, 
and  notes;  Brown  v.  Tucker,  7  Col.  30;  Anderson  v.  BeU, 
9  Cal.  321;  Whitwell  v.  Barbier,  7  CaL  54;  White  v.  Crow, 
110  U.  S.  191.) 

Paterson,  J. — 1.  The  provisions  of  the  Civil  Code 
bearing  upon  the  first  question  presented  for  our  con- 
sideration are  the  following: — 

**Sec.  227.  The  judge  must  ....  make  an  order 
declaring  that  the  child  shall  thenceforth  be  regarded 
and  treated  in  all  respects  as  the  child  of  the  person 
adopting.*'    . 
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^'Sso.  228.  A  child|  -when  adopted,  may  take  the  fam- 
ily name  of  the  person  adopting.  After  adoption,  the 
two  shall  sustain  towards  each  other  the  legal  relation 
of  parent  and  child,  and  have  all  the  rights  and  be  sub- 
ject to  all  the  duties  of  that  relation." 

^'Seo.  1386.  When  any  person  having  title  to  any 
estate  dies  without  disposing  of  the  estate  by  will,  it  is 
succeeded  to  and  must  be  distributed  •  •  •  •  in  the  fol- 
lowing manner: — 

"1.  If  the  decedent  leave  no  surviving  husband  or 
wife,  but  leave  issue,  the  whole  estate  goes  to  such  issue; 
and  if  such  issue  consists  of  more  than  one  child  living, 
or  one  child  living  and  the  lawful  issue  of  one  or  more 
deceased  children,  then  the  estate  goes  in  equal  shares  to 
the  children  living,  or  to  the  child  living,  and  the  issue 
of  the  deceased  child  or  children,  by  right  of  representa- 
tion." 

Under  these  provisions,  we  think  that  an  adopted  child 
is  entitled  to  succeed  by  inheritance  to  the  estate  of  the 
adopting  parent  The  provisions  of  section  227  and 
228  extend  to  all  the  rights  and  duties  of  natural  parents 
and  children.  The  language  is  general  and  comprehen- 
sive. The  use  of  the  word  ''issue"  in  section  1386  does 
not  limit  the  right  of  inheritance  to  the  natural  childreu 
only.  That  section  prescribes  the  rule  of  inheritance. 
The  word  ''issue"  is  there  used  in  the  same  sense  as  the 
words  "child"  and  "children."  If  the  adopted  child  is 
by  virtue  of  its  status  to  be  "regarded  and  treated  in  all 
respects  as  the  child  of  the  person  adopting/'  and  is  to 
"have  all  the  rights  and  be  subject  to  all  the  duties  of 
the  legal  relation  of  parent  and  child,"  the  right  to  suc- 
ceed to  the  estate  of  the  deceased  parent  must  be  in- 
cluded. (Estate  of  Wardell,  67  CaL  491;  see  also  Boss  v. 
Boss,  129  Mass.  243.) 

2.  So  far  as  the  action  of  Maldonado  v.  Maldonado  af- 
fected the  status  of  the  parties  and  the  custody  of  the 
child^  it  was  a  proceeding  in  rem,  and  service  by  publica- 
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tion  in  such  cases  is  good.  (Pennoyer  v.  Neff,  96  IT.  S. 
714.)  The  recital  in  the  judgment  that  the  defendant 
was  duly  served  with  process  is  consistent  with  the  proof 
of  service.  It  is  the  fact  of  service  which  gives  the  courc 
jurisdiction, — ^not  the  proof  of  service, — and  the  court 
had  authority  to  receive  the  amended  affidavits  of  ser- 
vice after  judgment  and  before  the  roll  was  made  up. 
(Mason  v.  Messenger,  17  Iowa,  261;  Richards  v.  Ladd,  4 
Pac  C.  L.  J.  62;  Allison  v.  Thomas,  72  Cal.  662.) 

The  affidavits  of  service  and  the  recitals  in  the  judg- 
ment are  conclusive.  The  affidavit  on  application  for 
an  order  of  publication,  and  the  order  of  publication, 
cannot  be  considered.  They  are  no  part  of  the  roll. 
(Hahn  v.  Kelly,  34  Cal.  391;  McCauley  v.  Fulton,  44  CaL 
366.)  Belcher  v.  Chambers,  63  Cal.  636,  is  not  in  point. 
In  that  case,  as  in  Pennoyer  v.  Neff,  the  judgment  consid- 
ered was  a  personal  judgment  against  a  non-resident 
without  personal  service  of  process.  So  far  as  the  rule 
established  in  Hahn  v.  Kelly  is  applicable  to  proceed- 
ings in  rem,  it  has  not  been  overruled.  The  judgment 
referred  to  in  that  case  was  for  money, — ^the  deficiency 
after  foreclosure  and  sale. 

The  court  has  jurisdiction  of  the  defendant,  and  the 
subsequent  proceedings,  from  the  time  publication  of  sum- 
mons was  complete.     (Code  Civ.  Proc.,  sec  416.) 

The  fact  that  judgment  was  rendered  upon  default  en- 
tered before  the  time  allowing  the  defendant  to  answer 
had  expired  rendered  the  judgment  erroneous  simply, 
not  void.  A  judgment  thus  rendered  can  be  attacked 
only  upon  motion  or  by  appeal,  and  by  the  parties  in  in- 
terest Maldonado  is  the  only  party  aggrieved  by  the 
decree,  and  he  is  the  only  one  who  can  attack  it  in  any 
way.  (Anderson  v.  Belly  9  CaL  321 ;  Mitchell  v.  Aten,  14 
Pac.  Rep.  497.) 

3.  It  is  contended  that  the  order  is  void  because  it  was 
made  by  the  court,  and  not  by  the  judge.  The  order  ap- 
pears to  have  been  made  in  open  court,  but  it  is  a  written 
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order,  signed  by  the  judge  and  filed  in  the  proceedings. 
The  words  *%y  this  court''  in  the  order  may  be  treated, 
we  think,  as  surplusage.  An  order  made  by  the  judge 
at  chambers  in  a  case  requiring  action  by  the  oourt  may, 
for  good  reasons,  be  held  to  be  invalid,  but  no  such  rea- 
sons can  be  urged  in  cases  like  this.  The  power  which 
the  judge  might  have  exercised  in  his  chambers  was 
exercised  in  open  court;  and  the  fact  that  the  derk  and 
sheriff  were  present  caimot  affect  the  validity  of  his 
judicial  act 

4.  The  judge  who  signed  the  order — ^Hon.  B.  T. 
Williams  of  Ventura  County — ^had  the  same  power  as 
the  judge  of  Los  Angeles  County,  for  whom  he  was  act- 
ing. (Code  Civ.  Froc,  sec  71.)  It  must  be  presumed, 
in  the  absence  of  a  showing  to  the  contrary,  that  he  was 
acting  upon  the  request  of  the  governor,  or  of  one  of  the 
judges  of  the  superior  court  of  Los  Angeles  County. 

5.  The  decree  was  signed  by  the  judge  on  October  19th, 
and  was  filed  with  the  clerk  on  October  22,  1885.  Thus 
rendered,  it  was  binding  on  the  parties  and  privies,  al- 
though not  entered  until  January  5,  1887.  The  clerk 
could  not,  by  his  failure  to  perform  a  ministerial  duty^ 
abridge  the  rights  of  any  party  interested.  (Casement  v. 
Ringgold,  28  Cal.  889;  Oray  v.  Palmer,  28  Cal.  422.) 

The  order  is  affirmed. 

MoFakijlnb,  J.,  Shabpstein,  J.,  TsMPUB,  J.y  MoEw- 
STRY,  J.,  and  Thornton,  J.,  concurred* 

Bmaslb,  0.  J.|  dissented. 
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[No.  9715.     Department  One.-— March  2,  1888.] 

JOSEPH    S.    EMERY,    Appellant,   v.    GUADALUPE 
MASON  BT  AL.,  Respondents. 

AcoouiTTiKG — CouET  MAY  STATE  Accx)UNT — ^Refebenoe. — ^In  an  actlon 
for  an  accounting,  the  court  may  itself  take  or  state  the  aooonnt, 
and  when  it  does  so^  a  refusal  to  order  a  reference  for  such  porpM^ 
la  not  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  action  was  commenced  on  the  16th  of  October, 
1883,  against  the  personal  representatives  of  one  Oharles 
G.  Mason  for  an  accounting.  The  plaintiff  bases  his 
right  to  an  accounting  upon  a  certain  agreement  en- 
tered into  by  him  and  Mason  on  or  about  the  20th  of 
August,  1863.  By  the  terms  of  the  agreement  the  plain- 
tiff agreed  to  furnish  Mason  the  value  of  five  hundred 
dollars  in  money,  tools,  and  provisions,  and  in  consider- 
ation thereof  Mason  agreed  to  go  on  a  prospecting  tour, 
and  to  prospect  and  work  a  marble  quarry  in  the  Santa 
Lucia  Mountains,  and  to  prospect  for,  locate,  and  acquire 
mines  of  gold,  silver,  and  other  precious  metals  gener- 
ally. It  was  further  agreed  that  plaintiff  should  have 
one-half  of  all  mines  and  mining  property  so  acquired, 
discovered,  or  located  uj  Mason  on  the  prospecting  tour, 
and  Mason  the  other  half.  No  time  was  fixed  or  agreed 
upon  between  the  parties  during  which  the  prospecting 
tour  was  to  continue.  The  court  found  in  favor  of  the 
defendants,  and  rendered  judgment  accordingly.  From 
this  judgment  and  an  order  refusing  a  new  trial,  the 
plaintiff  appeals.  The  further  facts  are  stated  in  the 
opinion  of  the  court 

Wilson,  Otis  &  Roche,  for  Appellant 

Oarber^  Thornton  &  Bishop,  for  Respondents. 
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McKiNSTRY.  J. — The  appellant  contends  the  facts  of 
tbh  case  resemble  those  in  the  case  of  Harris  v.  Hille- 
gass,  54  Cai.  463.  But  in  Harris  v.  Eillegass,  the  court 
belo^  had  sustained  a  demurrer  to  the  complaint,  and 
this  court  held  the  complaint  stated  a  cause  of  action. 
In  the  case  at  bar  the  superior  court  overruled  a  de- 
murrer to  the  complaint,  and  found  upon  evidence  ad- 
versely to  allegations  of  the  complaint  which  were  denied 
by  the  answer. 

The  complaint  avers  that  in  consideration  of  money, 
provisions,  and  tools  furnished  by  plaintiff  to  Charles  6. 
Mason,  tinder  the  prospecting  contract — ^alleged  in  the 
complaint — ^between  plaintiff  and  said  Mason,  and  in 
pursuance  oi  said  contract,  Charles  G.  Mason,  ^'entered 
upon  and  made  the  said  prospecting  tour,  and  from  said 
money,  tools,  and  provisions  made  and  received  for  the 
common  benefit  and  advantage  of  himself  and  said  Em- 
ery  a  large  amount  of  issues,  profits,  and  proceeds,  and 
outgrowth  thereof,  and  the  profits  derived  therefrom,  for 
the  equal,  common  profit,  benefit,  and  advantage  of  said 
Mason  and  said  Emery,  and  in  pursuance  of  the  under- 
taking and  adventure  aforesaid,  bought,  located,  and  ac- 
quired valuable  mines  of  gold  and  silver,  and  other  prop- 
erty, real  and  personal,  and  large  sums  of  money,  as 
proceeds,  issues,  and  profits  thereof,  of  the  exact  char- 
acter, value,  or  location  of  which,  except  as  hereinafter 
stated,  plaintiff  is  ignorant" 

The  superior  court  found: — 

''2.  That  in  pursuance  of  said  agreement  the  said 
plaintiff,  on  or  about  said  last-named  date,  at  said  San 
Francisco,  furnished  and  delivered  to  the  said  Mason 
the  sum  of  $342  in  money,  and  tools  of  the  value  of 
$45.98,  and  provisions  of  the  value  of  $112.02;  and  the 
said  Mason,  in  consideration  thereof,  entered  upon  said 
prospecting  tour,  and  proceeded  to  said  Santa  Lucia 
Mountains,  and  prospected  said  marble  quarry,  and 
found     the     same     valueless,     and    thereafter     continued 
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upon  said  prospecting  tour  without  discovering,  ftc* 
quiring,  or  locating  any  mines  or  mine  until  about 
the  20th  of  October,  1863,  when  he  arrived  at  San  Luia 
ObispOi  when  he  left  the  said  tools  and  abandoned  the 
said  prospecting  tour,  and  proceeded  thence  to  Arizona 
Territory,  when,  after  living  a  short  time  by  hunting 
he  settled  upon  the  Gila  River,  in  Pinal  County,  Arizona 
Territory,  where  he  took  up  a  pre-emption  claim  and 
engaged  in  farming, — an  occupation  which  he  exclu- 
sively pursued,  with  a  life  of  great  hardship,  poverty, 
and  danger,  for  some  eight  or  ten  years,  until  about  the 
22d  of  March,  1875,  when  the  Silver  King  mine,  in  Pinal 
County,  Arizona  Territory,  was  discovered  by  one  of  his 
neighbors,  Isaac  Copeland,  and  was  located  by  Isaac 
Copeland,  B.  W.  Beagan,  W.  EL  Long,  and  said  Charlas 
O.  Mason. 

'^8.  That  said  Charles  G.  Mason  did  not  make  or  re- 
ceive from  said  money,  tools,  or  provisions,  or  any  part 
thereof,  or  in  any  way,  directly  or  indirectly  therefrom, 
either  for  the  common  benefit  or  advantage  of  himself 
and  said  Emery,  or  at  all,  any  issues,  or  profits,  or  pro- 
ceeds; that  he  never  operated  with  said  money,  or  tools, 
or  provisions,  or  any  part  thereof,  except  to  prospect 
said  marble  quarry,  nor  did  he  ever  operate  with  the 
proceeds  or  outgrowth  thereof,  or  with  any  part  of  the 
proceeds  or  outgrowth  thereof,  or  with  the  profits  de- 
rived therefrom,  or  with  any  part  of  the  profits  derived 
therefrom;  that  there  never  were  any  proceeds,  outgrowth, 
or  profits,  either  from  said  money,  tools,  or  provisions, 
or  any  thereof,  or  from  said  prospecting  tour. 

'^4.  That  said  Charles  G.  Mason  never  did,  in  pursu- 
ance of  the  undertaking  and  adventure  aforesaid,  or 
under  or  in  pursuance  of  said  agreement,  buy,  locate, 
or  acquire  any  mines  or  mine,  valuable  or  otherwise,  or 
any  property  of  any  kind,  or  any  sum  of  money  what- 
ever, either  as  proceeds,  or  as  isues,  or  as  profits,  or  in 
any  other  way,  directly  or  indirectly.*' 
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The  svidence  sustained  the  findings. 

It  is  insisted  by  appellant  that,  notwithstanding  the 
findings,  the  superior  court  should  have  ordered  an  ao- 
counting;  that  the  onlj  way  in  which  it  could  be  ascer- 
tained that  Charles  Q.  Mason  did  not  make  or  receive 
any  advantageous  benefit  from  the  money,  tools,  and 
provisions  supplied  to  him  by  the  plaintiff  was  by  an 
accounting.  But,  as  the  court  found  nothing  was  ac- 
quired during  the  prospecting  tour,  there  was  no  neces- 
sity for  a  decretal  order  referring  the  cause  for  the  taking 
of  an  account  Moreover,  when  an  accounting  is  prayed, 
the  court  may  itself  take  or  state  the  account,  and  it  would 
be  difficult  to  state  one  in  the  present  action  more  clearly 
than  by  ascertaining  and  declaring  upon  the  evidence 
that  there  was  no  profit,  return,  money,  or  property  ac- 
quired by  the  deceased  under  the  contract  set  forth  in 
the  complaint,  to  be  charged  against  him  or  his  estatOi 

Judgment  and  order  affirmed. 

Xbmfzjb^  J.i  and  Patbbson,  J.,  concurred. 


tNo.  12511.    Department  Two.^March  6,  1888.T 
LOUIS  TOMASINI  bt  al.,  Petitionbes,  v.  STJPERIOH 
COURT  OF  DEL  NORTE  COUNTY,  Rbspondbnt. 

GBBnoaABi — ^IzTsoLVERCT — Obdeb  Afpointino  Attornet  iob  Absbut 
Cbeditob — ^EixcnoN  or  Assignee. — Orders  appointing  an  attorney 
to  vote  for  an  absent  creditor  at  the  election  of  an  assignee  in  an  in- 
solvent proceeding,  and  appointing  as  assignee  the  person  chosen  at 
gueh  election,  even  if  erroneous,  cannot  be  reviewed  on  certiorari, 
M  the  court  had  jurisdiction  of  the  proceeding. 

Application  for  a  writ  of  certioraru     The  facts  axe 
stated  in  the  opinion  of  the  court 

L.  F.  Cooper,  and  Sawyer  dk  Burnett,  for  PetitionerSt 
LXXV.  Cal.— 15 
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The  Court. — ^Writ  of  certiorari  to  review  orders  of 
respondent  appointing  an  attorney  to  vote  for  an  absent 
creditor  at  the  election  of  an  assignee  in  an  insolvent 
proceedings  and  appointing  as  assignee  the  person  chosen 
at  such  election. 

If  the  petitioners  were  aggrieved  at  all  by  the  action 
of  the  respondents,  it  was  by  the  order  confirming  the 
election,  and  appointing  the  person  selected  assignee.  But 
the  court  had  jurisdiction  of  the  proceeding;  and  the  orders 
complained  of,  even  if  erroneous,  cannot  be  reviewed  on 
this  writ.  The  prayer  of  the  petitioner  is  denied  and 
the  writ  dismissed. 


[No.  20401.    March  8,  1888.) 

Ex  PARTE  HENRY  TURNER,  on  Habeas  Ooepus. 

Criminal  Law — ^Misoemeanob — Petit  Labcent — Judgment  or  Con- 
viction— Habeas  Cobpus. — ^A  prisoner  who  has  been  arrested,  tried, 
and  convicted  by  a  police  court  for  the  crime  of  petit  larceny,  under 
a  complaint  which  is  in  all  respects  sufficient,  is  not  entitled  to  be 
discharged  on  habeas  corpus  merely  because  the  judgment  of  convic- 
tion fails  to  recite  the  date  of  the  offense,  and  that  it  had  been 
"feloniously"  committed. 

Application  for  a  writ  of  hdbeaa  carpus.  The  facts 
are  stated  in  the  opinion. 

A.  L.  Levinshy,  for  Petitioner. 

James  H.  Budd,  for  Respondent 

Patebson,  J. — The  complaint  upon  which  the  peti- 
tioner was  arrested,  tried,  and  convicted  chargied  that 
"said  Henry  Turner  committed  the  crime  of  petit  lar- 
ceny, a  misdemeanor,  as  follows,  to  wit:  The  said  Henry 
Turner,  on  or  about  the  thirteenth  day  of  February, 
1888,  at  the  city  of  Stockton,  county  of  San  Joaquin, 
autl  state  of  California,  did  willfully,  unlawfully,  and  felo- 
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nioualj  steal,  take^  and  carrj  away  certain  faucets,  tube* 
scrapers,  thumb  and  screw  wrenches,  and  old  pipe  and 
pipe-connections,  of  the  value  of  four  dollars,  gold  coin 
of  the  United  States  of  America,  the  same  being  then 
and  there  the  personal  property  of  the  state  of  Oali- 
fornia." 

The  return  of  the  sheriff  shows  that  the  petitioner  is 
held  in  custody  by  virtue  of  a  certified  copy  of  the  judg- 
ment of  the  police  court,  the  material  portion  of  which 
is  as  follows:  "Whereas,  the  said  Henry  Turner,  having 
been  duly  convicted  in  this  court  of  the  crime  of  will- 
fully and  unlawfully  stealing,  taking,  and  carrying  away 
certain  personal  property,  the  same  being  the  property 
of  the  state  of  California,  and  of  the  value  of  four  dollars 
or  thereabouts,  a  misdemeanor;  it  is  therefore  ordered, 
adjudged,  and  decreed  that  the  said  defendant  be  pun- 
ished by  a  fine  of  eighty  dollars,  and  in  default  of  the 
payment  of  such  fine,  that  he  be  imprisoned  in  the 
county  jail  of  San  Joaquin  County,  California,  until  said 
fine  is  satisfied,  said  imprisonment  to  be  at  the  rate  of 
one  day  for  each  two  dollars  of  said  fine/' 

Counsel  for  petitioner  has  made  a  very  ingenious  ar- 
gument on  behalf  of  his  client,  but  has  failed  to  convince 
me  that  the  judgment  is  void.  The  distinction  between 
a.  void  and  a  voidable  judgment  is  sometimes  very  nice, 
and  the  judgment  will  fall  under  the  one  class  or  the 
other  accordingly  as  it  is  regarded  for  different  purposes. 
In  some  of  the  cases  cited  the  commitments  were  for  the 
purpose  of  holding  the  defendant  to  answer.  After  trial 
and  conviction,  the  commitment  is  of  a  higher  dignity 
than  an  ordinary  commitment  holding  to  answer.  This 
is  true  with  courts,  both  of  special  or  limited  jurisdic- 
tion and  those  of  general  jurisdiction.  The  judgment 
of  a  court  of  inferior  jurisdiction  is,  to  a  great  extent 
as  far  beyond  the  reach  of  collateral  attack  by  the  writ 
of  habeas  corpus  as  the  judgments  of  higher  courts  are. 
(Church  on  Habeas  Corpus,  sec  240,) 
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^'In  no  case  can  the  writ  of  habeas  corpus  be  used  as 
a  writ  of  error.  Mere  error  in  the  judgment  or  proceed- 
ings, under  and  bj  virtue  of  which  the  party  is  impris- 
oned, constitutes  no  ground  for  the  issuance  of  the  writ, 
and  it  is  well  settled  by  both  the  state  and  federal  courts 
that  a  judgment  or  sentence  cannot  be  assailed  on  habeas 
corpus,  if  it  is  merely  erroneous,  the  court  having  given 
a  wrong  judgment  when  it  had  jurisdiction  of  the  person 
and  the  subject-matter."  (Church  on  Habeas  Corpus,  sec. 
872;   Willis  v.  Bayles,  105   Ind.  871.) 

The  case  of  Ex  parte  Ah  Cha,  40  CaL  426,  cited  by  pe- 
titioner, was  overruled  in  Ex  parte  Max,  44  CaL  580, 
where  it  was  held  that  if  the  complaint  was  in  all  re 
spects  sufficient,  and  the  offense  of  which  the  petitioner 
was  convicted  was  one  within  the  scope  of  the  indictment, 
and  the  judgment  one  which  the  court  had  the  author- 
ity to  render  upon  the  appearance  and  plea,  there  was 
jurisdiction,  and  all  other  questions  were  matters  of  mere 
error,  which  could  not  be  inquired  into  upon  the  writ  of 
habeas  corpus. 

It  is  contended  that  the  judgment  before  us  is  void 
because  it  fails  to  state  all  the  necessary  elements, — ^the 
word  "feloniously^'  and  the  date  being  omitted, — and 
that,  therefore,  the  judgment  would  be  no  protection  to 
the  defendant  upon  another  charge  for  the  same  offense 
alleged  in  the  complaint.  But  if  the  petitioner  should 
ever  have  the  misfortune  to  require  evidence  in  support 
of  such  a  plea  of  former  conviction,  he  will  be  entitled 
to  the  whole  record,  and  not  simply  to  the  judgment. 
{Ex  parte  Ring,  28  Cal.  253.)  He  will  be  entitled  to  in- 
troduce in  evidence  in  support  of  that  plea,  not  only  the 
judgment,  but  the  complaint,  and  the  docket  of  the  jus- 
tice. The  entries  in  the  docket  of  the  police  judge  show 
clearly  a  plea  of  not  guilty,  waiver  of  jury  trial,  date  of 
trial,  issuance  of  subpoenas,  examination  of  witnesses,  ar- 
gument of  counsel,  and  submission  of  the  cause.  It  then 
recites:  "The  court  finds  the  defendant  guilty  as  charged. 
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and,  he  having  waived  time  for  sentence  and  no  cause 
being  shown,  the  court  rendered  its  judgment  that  where- 
as," etc.  The  failure  of  the  court  to  state  the  elements 
of  the  crime  in  the  judgment  as  fully  as  they  were  neces- 
sarily stated  in  the  complaint  does  not  render  the  judg- 
ment void.  The  offense  is  sufficiently  designated  in  the 
judgment  To  entitle  the  petitioner  to  a  discharge,  w<: 
must  necessarily  assume  that  the  record  of  conviction 
lails  to  show  the  commission  of  any  offense.  To  reach 
ihis  conclusion,  we  should  have  to  resort  to  a  hypercriti- 
cal, over-nice,  and  technical  examination  of  the  commit- 
ment, convert  the  writ  of  haheas  corpus  into  a  writ  of 
error,  and  defeat  the  ends  of  justioe. 
Petitioner  is  remanded. 


[No.  12659.    Department  Two.— March  8,  1888.) 
In  the  Matteb  ov  thb  Estate  of  PHILIP  BIDDEL, 

Deceased. 

finx  or  EzGKPiioifB — Settlement  bt  Suprbiix  CoxTBi^-GoifTEirni  of 
Petition. — ^A  petition  to  the  supreme  court  for  the  settlement  of  % 
bill  of  exceptions  should  set  forth  the  statements  of  the  bill  as  settled 
by  the  judge  of  the  trial  court,  which  are  alleged  to  be  contrary  to 
the  facts,  together  with  a  statement  of  the  facts  and  the  point  of  the 
exceptions.  A  mere  statement  in  the  petition  that  the  bill  as  set- 
tled by  the  trial  judge  does  not  state  sufficient  of  the  testimony  of 
witnesses  to  explain  the  questions  to  which  objections  or  exception >• 
were  talcen,  is  insufficirat. 

Applioation  for  the  settlement  of  a  bill  of  exceptions. 
The  facts  are  stated  in  the  opinion  of  the  court. 

James  L.  Crittenden,  for  Petitioner. 

The  Coitbt. — This  is  an  application  to  settle  a  bill  of 
exceptions. 

The  petition  is  insufficient.  Its  averments  should 
show  the  mode  in  which  the  bill  of  exceptions  is  settled 
by  the  judge  of  the  superior  court,  so  that  this  court  can 
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see  whether  the  statements  of  the  bill  are  contrary  to  the 
facts.  To  illustrate:  the  petition  should  set  forth  the 
statements  of  the  bill  which  are  alleged  to  be  contrary  to 
the  facts,  together  with  a  statement  of  the  facta.  The 
point  of  the  exception  should  also  be  stated. 

The  court  can  then,  by  comparing  the  bill  of  excep* 
tions  as  settled  or  proposed  to  be  settled  by  the  judge 
with  the  facts  as  stated,  determine  whether  or  not  its 
statements  are  contrary  to  the  facts. 

The  averments  in  relation  to  the  bill  of  exceptions  do 
not  conform  to  the  above,  which  we  understand  to  be 
the  rule.  Averments  that  the  bill  of  exceptions  does  not 
state  sufficient  of  the  testimony  of  witnesses  to  explain 
the  questions  to  which  objections  or  exceptions  are  taken, 
will  not  do.  The  petition  must  contain  allegations,  the 
terms  of  which  show  this  to  be  the  case. 

The  application  is  therefore  denied,  and  the  petition 
dismissed  without  prejudice. 


[No.  11148.  Department  One.— March  14,  1888.] 

DANIEL  REAGAN,  Appellant,  v.  BRIDGET  FITZ- 
GERALD,   EXECUTBIX,    ETC.,    OF    FaTSIOK   FiTZOBRALD, 

Deceased,  Respondent. 

Injunction — Judgment  by  Default— Jubticb's  Ooubt— Motion  to  Skt 
Aside  Default. — The  enforcement  of  a  Judgment  by  default  ren- 
dered in  a  justice's  court  will  not  be  restrained  in  equitj  on  the 
ground  that  the  same  was  taken  through  the  inadvertence  and  ex- 
cusable neglect  of  the  judgment  debtor,  after  a  motion  made  by  him 
in  the  justice's  court,  under  section  859  of  the  Code  of  Civil  Pro- 
cedure, to  be  relieved  from  the  judgment  on  such  ground,  has  been 
denied. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  and  from  an  order 
dissolving  an   injunction. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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John  D.  Whaley,  for  Appellant 
M.   Cooney,  for  Respondent 

Seasls,  C.  J. — This  is  an  appeal  from  a  final  judg- 
ment rendered  in  favor  of  defendant  on  sustaining  a  de- 
murrer to  plaintiff's  oomplaint,  and  refusal  by  the  latter 
to  amend,  and  from  an  order  dissolving  an  injunction. 

The  action  was  brought  to  annul  a  judgment  rendered 
in  favor  of  the  plaintiff  by  default  in  a  justice's  court, 
and  for  an  injunction  restraining  the  collection  or  as- 
signment tlicreof. 

It  appears  from  the  complaint  that  the  defendanty  as 
executrix  of  the  last  will  of  Patrick  Fitzgerald,  deceased, 
brouglit  suit  against  the  plaintiff  herein  in  a  justice's 
court  to  recover  two  hundred  and  eighty  dollars,  as  for 
money  loaned  to  the  latter  by  defendant's  testator. 

Summons  was  regularly  served  upon  plaintiff,  but  the 
latter,  being  unable  to  read,  made  a  mistake  as  to  the 
return  day,  which  was  February  9,  1885,  and  did  not 
appear  in  the  cause  until  the  following  day,  when  he 
caused  a  demurrer  to  be  filed  to  the  complaint  This 
demurrer  was  on  the  18th  of  February  stricken  out,  on 
motion  of  plaintiff's  counsel  therein,  and  judgment  en- 
tered against  the  defendant 

On  the  twenty-first  day  of  February,  1885,  defendant 
in  that  case  moved  the  court  to  vacate  the  judgment  and 
permit  him  to  file  aD  answer,  basing  his  motion  on  the 
ground  of  mistake,  inadvertence,  and  excusable  neglect, 
and  averring  that  he  had  a  good  and  meritorious  defense 
to  the  action  on  the  merits.  What  particular  facts  were 
set  out  in  the  justice's  court  to  show  a  meritorious  de- 
fense to  the  action,  beyond  a  statement  of  non-indebted- 
ness, does  not  appear. 

The  motion  to  set  aside  the  default  was  denied  March 
5,  1885,  and  thereupon  this  action  was  instituted. 

Section  859  of  the  Code  of  Civil  Procedure  gives  to 
justices'  courts  power,  ^'on  such  terms  as  may  be  just,  and 
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on  payment  of  costs,  [to]  relieve  a  party  from  a  judgment 
by  default  taken  against  him  by  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect,  but  the  application 
for  such  lelief  must  be  made  within  ten  days  after  the 
entry  of  the  judgment,  and  upon  an  affidavit  showing 
good  cause  therefor." 

The  application  to  set  aside  the  default  was  in  due 
time. 

Injunctions  to  restrain  proceedings  at  law  are  granted 
in  instances  where  the  facts  show  it  to  be  against  con- 
science to  enforce  such  proceedings,  and  at  the  same 
time  show  that  the  injured  party  could  not  have  availed 
himself  of  such  facts  in  a  court  of  law,  or  of  which  he 
might  have  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fault  or  negli- 
gence on  his  part 

In  such  cases,  it  mattered  not  whether  the  application 
was  made  before  or  after  judgment  or  execution,  and 
upon  a  proper  showing  a  court  of  equity  would  interfere 
by  injunction  to  restrain  the  adverse  party.  Bills  of  this 
sort  are  frequently  termed  biUs  for  a  new  triaL  (Story's 
Eq.  Jur.,  sec  887.) 

Not  that  a  new  trial  was  in  fact  ordered  in  the  court 
of  law,  for  this  could  not  be  done,  but  that  the  result 
reached  was  tantamount  thereto. 

As  above  stated,  a  case  for  relief  by  way  of  injimction 
against  a  judgment  at  law  must  present  facts  not  only 
showing  the  equitable  rights  of  the  complainant,  but  also 
showing  that  he  could  not  have  availed  himself  of  such 
facts  in  the  legal  forum.  The  tendency  of  modem  legis- 
lation and  practice  has  been  to  greatly  abridge  the  ne- 
cessity for  this  class  of  bills  by  providing  remedies  in 
the  courts  of  law  for  many  of  the  exigencies  which  called 
them    into   existence. 

Thus,  in  the  present  case,  we  may  assume  that  default 
was  taken  against  the  plaintiff  herein  by  his  inadver- 
tence  and  excusable   neglect,   and   that  he  had   a  perfect 
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defense  to  the  action;  a  case  in  which  he  would  formerly 
have  been  entitled  to  relief  in  equity.  But  we  cannot 
say  he  was  powerless  to  take  advantage  of  this  mistake 
at  law,  for  the  reason  that  section  859,  quoted  above,  is 
expressly  designed  to  give  relief  in  such  cases,  and  thus 
by  a  short  and  adequate  process  to  secure  the  ends  for- 
merly attained  by  the  long  and  cumbersome  process  of 
a   bill  in  equity. 

He  not  only  could  but  did  move  under  this  section  in 
the  justice's  court 

The  contention  of  plaintiff  is,  that  the  justice  improperly 
decided  against  him,  and  that  he  has  no  appeal. 

The  answer  is,  that  a  court  of  equity  does  not  sit  as  a 
court  for  the  correction  of  errors  in  actions  at  law,  and 
it  never  grants  relief  upon  the  ground  of  error  or  mis- 
take in  the  judgment  of  the  court  of  law,  or  because  the 
court  of  equity,  in  deciding  the  same  questions  passed 
upon  by  the  law  court,  would  have  reached  a  different 
conclusion.     (Story's  Eq.  Jur.,  8d  ed.,  sec.  1575.) 

We  are,  of  course,  speaking  of  judgments  fair  upon 
their  face,  and  not  of  void  judgments  which  may  be  im- 
pugned anywhere,  and  by  direct  or  collateral  attack. 
Even  were  we  authorized  to  examine  into  the  propriety 
of  the  action  of  the  court  in  refusing  to  set  aside  the 
default  of  plaintiff,  which  we  are  not,  we  have  not  the 
record  before  us  upon  which  he  acted;  non  constat,  but 
there  may  have  been  good  reasons  appearing  for  the  refusal 
complained  of. 

It  follows  that,  as  it  appears  affirmatively  from  the  law 
and  the  complaint,  not  only  that  plaintiff  had  an  adequate 
remedy  in  the  action  at  law,  but  that  he  pursued  it,  the 
complaint  is  insufficient  to  warrant  the  relief  asked,  and 
the  demurrer  was  properly  sustained;  and  as  he  declined 
to  amend,  and  final  judgment  was  rendered  against  him, 
the  injunction  was  properly  dismissed. 

Judgment  and  order  affirmed. 

MoKiNSTBY,  J.,  and  Fatkbson,  J.,  concurred. 
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[No.  0725.    Department  One. — ^Mareh  14,  1888.] 

MOSES  ELLIS,  Respondbnt,  v.  WILLIAM  B-  BRAD- 
BURY, Appellant. 

Lbasek-Ooyenaht  to  Pat  Taxes — Breach  of— Aluegation  or  Assksb- 
UEST — ^PLBAomo. — ^In  an  action  by  a  lessor  for  the  breach  of  a  cove- 
nant by  the  lessee  to  pay  taxes,  it  is  not  essential  to  the  statement 
of  a  cause  of  action  that  the  complaint  should  specifically  allege  all 
the  steps  necessary  to  constitute  a  valid  assessment.  A  general  al- 
legation in  the  complaint  showing  that  the  demised  premises  were 
assessed  for  state  and  county  purposes,  and  the  amount  of  the  taxes 
due  thereon,  is  sufficient,  when  tested  by  a  general  demurrer. 

Id. — Ck)VENANT  Runs  with  Land. — ^A  covenant  by  a  lessee  to  pay  taxes 
on  the  demised  premises  runs  with  the  land,  and  is  divisible. 

Id. — ^Liabiutt  of  Assignee  how  Determined. — Where  a  lease  contains 
a  covenant  by  the  lessee  to  pay  taxes,  an  assignee  of  a  portion  of  the 
leased  premises,  which  are  assessed  as  a  whole,  is  liable  for  the  taxes 
assessed  thereon  in  the  proportion  that  tlie  value  of  the  land  assigned 
to  him  bears  to  the  whole  of  the  leased  premises. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  action  was  brought  by  a  lessor  against  an  assignee 
of  a  portion  of  the  leased  premises  to  recover  for  the 
breach  of  a  covenant  by  the  lessee  to  pay  taxes.  The 
leased  premises  consisted  of  certain  lots  in  the  city  and 
county  of  San  Francisco,  an  irregular  portion  of  one  of 
which  the  lessee  had  assigned  to  the  defendant  On  the 
trial,  the  proportion  of  the  taxes  assessed  on  the  lot  for 
which  the  defendant  was  liable  was  determined  by  mul- 
tiplying the  number  of  front  feet  in  the  portion  assigned 
by  the  rate  of  assessment  per  front  foot  on  the  whole 
lot  The  court  rendered  judgment  against  the  defend- 
ant, from  which,  and  from  an  order  refusing  a  new  trial, 
he  appeals.  The  further  facts  are  stated  in  the  opinion 
of  the  court 

Joseph  B.  Brandon,  for  Appellant 

The  complaint  should  have  specifically  alleged  the 
several   facts  necessary  to   constitute   a   valid   assessment 
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{People  V.  Hastings,  29  CaL  449;  People  v.  S.  F.  Savings 
Union,  81  CaL  132;  Kelsey  v.  Abbott,  13  CaL  609;  Emeric 
V.  Alvarado,  64  CaL  604;  Jerome  v.  Stebbins,  14  CaL  457; 
People  V.  Waterman,  31  CaL  412.)  The  method  of  appor- 
tioning the  amount  of  the  tax  payable  by  the  defendant 
was  erroneous*     (Civ.  Code,  sec  1467.)^ 

T.  C.  Tan  Ness,  for  Bespondent 

The  averment  in  the  complaint  as  to  the  assessment 
and  non-payment  of  the  taxes  is  sufficient  (RiddeU  v. 
Earrell,  71  CaL  254;  Babcoch  v.  Goodrich,  47  CaL  488; 
Hamish  v.  Bramer,  71  CaL  155;  Oimmy  v,  Oimmy,  23 
CaL  633;  Cal.  8.  N.  Co.  v.  Wright,  6  CaL  258;  People  v. 
Plowden,  8  Pac  Eep.  68;  People  v,  Todd,  23  Cal.  183.) 
The  covenant  to  pay  taxes  runs  with  the  land,  and  binds 
the  assignee  of  the  lease  by  virtue  or  privity  of  estata 
(Salisbury  v.  Shirley,  53  CaL  461.)  Such  covenant  is 
divisible  and  binding  on  an  assignee  of  part  of  the  leased 
premises.  (Wood  on  Landlord  and  Tenant,  see.  811; 
WUliama  ▼.  Craig,  2  Edw.  Ch.  297.) 

Tempub^  J. — ^Plaintiff,  by  indenture  in  writing,  leased 
to  Samuel  Tyler  certain  lots  of  land  in  San  Francisco  for 
a  term  of  fifteen  years.  The  lessee  covenanted  to  pay  all 
taxes  levied  or  imposed  upon  said  premises,  or  any  part 
thereof,  or  upon  the  owner  on  account  thereof.  The 
lessee  assigned  all  his  right,  title,  and  interest  in  said 
indenture  as  to  a  portion  of  one  of  said  lots  leased  to  the 
defendant,  Bradbury.  This  action  is  to  recover  a  pro- 
portion of  the  taxes  on  the  whole  lot,  levied  after  such 
assignment,  and  alleged  to  have  been  paid  by  plaintiff 
under  authority  given  in  the  lease. 

In  addition  to  the  covenant  on  the  part  of  the  tenant 
to  pay  the  taxes  when  they  became  due,  the  lease  pro- 
vides that: — 

'^If  any  of  said  taxes,  charges,  assessments,  or  imposi- 
tions should  become  due  and  payable  and  remain  unpaid, 
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and  the  said  demised  property  should  be  offered  for  sale, 
then  the  party  of  the  first  part  may  pay  the  same;  or  if 
said  premises,  or  any  part  thereof,  should  be  sold,  then 
the  party  of  the  first  part  may  redeem  the  property  so 
sold  therefrom;  and  all  sums  of  money  by  said  party  of 
the  first  part  paid  as  aforesaid  shall  be  repaid  by  the 
party  of  the  second  part  within  ten  days,  with  interest  at 
the  rate  of  two  per  cent  per  month.'* 

To  this  complaint  a  general  demurrer  was  interposed, 
and  the  point  is  made  that  the  steps  necessary  to  consti- 
tute a  valid  assessment  are  not  specifically  set  forth^  It 
is  alleged  in  general  terms  that  the  whole  of  the  lot  in 
question  was  assessed  for  state  and  county  taxes,  and  that 
the  proportionate  amount  of  taxes  due  upon  the  portion 
sublet  to  defendant  is  a  certain  sum.  This  suit  is  upon 
a  covenant  in  the  lease,  and  the  assessment  is  a  collateral 
matter.  Under  such  circumstances,  we  think  the  com- 
plaint not  obnoxious  to  a  genera?  demurrer. 

We  think  the  covenant  was  one  running  .  with  the 
land,  and  was  divisible,  but  we  think  the  method  adopted 
to  ascertain  the  proportionate  tax  upon  the  portion  sub- 
let was  clearly  erroneous.  Property  is  assessed  in  pro- 
portion to  its  value,  and  the  division  should  be  made  on 
that  basis.  The  court  cannot  assume  that  each  portion 
of  the  lot  had  the  same  value  per  front  foot;  especially 
where,  as  in  this  case,  the  portion  sublet  had  less  depth 
than  the  remaining  portion.  Upon  this  question  the 
method  followed  by  the  assessor  was  an  entirely  imma- 
terial circumstance.  That  might  or  might  not  be  a 
correct  mode  of  ascertaining  the  value  of  the  whole  lot; 
but  it  would  not  follow  that  it  would  be  a  proper  criterion 
of  the  relative  vnlue  of  the  portion  sublet  to  defendant. 
Defendant  is  not  sued  upon  the  covenant  for  allowing 
the  tax  to  become  delinquent,  or  a  sale  of  the  property 
to  be  made.  The  action  is  for  money  laid  out  and  ex- 
pended for  his  use,  and  since  it  was  his  duty  to  pay  when 
it  became  due  and  payable,  and  the  lessor  had  an  inter- 
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est  ill  it?  payment,  we  think  he  could  reoover  it  with 
interest,  after  demand. 

The  case  will  have  to  he  reversed,  however,  for  the 
error  above  specified. 

Judgment  and  order  reversed,  and  new  trial  ordered 

McKiNSTBY^  J.,  and  Patsbson,  J.,  concurred* 


[No.  9994.    Department  One.— March  14,  1888.) 

JOHN  POWERS  ET  AL.,  Eespondentb,  v.  MAEGARET 
J.  BRALY,  ExECUTBiz,  etc.,  of  Maecus  Bbai«t, 
Deceased^  st  al.^  Appellants. 

Pragtige— Appeaiancb— MonoK  to  Stbieb  Out— Askino  fob  Eztbn- 
8I0E  09  TiMB— 8PBCIAL  AppEABANCE.— A  defendant  by  specially 
appearing  by  an  attorney  for  the  purpose  of  moving  to  strike  out  an 
amended  complaint,  and  by  asking  for  an  extension  of  time  in  which 

,  to  more  or  plead  until  the  determination  of  the  motion,  does  not 
make  an  appearancej  within  the  meaning  of  section  1014  of  the  Code 
of  Cinl  Procedure,  so  as  to  waive  the  service  of  the  summons  and 
amended  complaint. 

Id. — Sebvicb  op  Amenmed  Complaikt — Summons. — ^The  service  of  an 
amended  complaint  upon  a  person  who  is  brought  In  thereby  for  the 
first  time  as  a  defendant,  without  a  service  of  the  summons  upon 
him,  is  void. 

Id. — Sebvicb  on  Attornet. — ^The  service  of  an  amended  complaint  upon 
the  attorney  for  a  defendant,  prior  to  his  appearance  as  such,  is 
void  as  a  service  on  the  defendant. 

Appeal  from  a   judgment  of  the  Superior   Court  of 
the  citj  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  R.  Daingerfield,  for  Appellants. 

The  judgment  is  void^  as  the  defendants  never  were 
8e^^•ed  with  summons,  and  never  appeared.  (Steinhach 
V.  Leese,  27  Cal.  299;  Glidden  v.  Packard,  28  OaL  651; 
Southern  P.  R.  R.  v.  Superior  Court,  69  CaL  47L) 

/.  B.  Hart,  for  Bespondenta. 
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Seaels,  C.  J. — This  is  an  appeal  from  a  final  judg- 
ment by  default  in  favor  of  plaintiffs  and  against  all  the 
defendants. 

The  action  was  originally  brought  by  John  Powers 
against  Margaret  J.  Braly,  to  quiet  title  to  a  parcel  of 
land,  by  filing  a  complaint. 

Some  time  afterward,  and  without  any  order  or  leave 
of  the  court,  plaintiff  filed  an  amended  complaint  mak- 
ing Catherine  Powers  a  party  plaintiff  with  himself,  and 
adding  William  R.  Sloan,  executor,  and  Margaret  J. 
Braly,  executrix,  of  Marcus  Braly,  deceased,  as  parties 
defendant. 

W.  R  Daingerfield,  Esq.,  was  the  general  attorney  of 
the  defendants,  and  of  all  of  them. 

The  amended  complaint  was  served  upon  defendant 
Sloan,  and  upon  Daingerfield  as  and  for  defendant  Mar- 
garet J.  Braly. 

Two  extensions  of  time  were  granted  by  plaintiffs* 
attorney  to  Daingerfield  to  answer. 

On  the  twenty-second  day  of  December,  1882,  Dainger- 
field gave  notice  that  on  December  29,  1882,  he  would 
move  the  court  to  strike  out  the  amended  complaint  and 
dismiss  the  action  as  to  Sloan.  This  notice  specified 
that  Daingerfield  appeared  specially. 

On  the  same  day  said  Daingerfield  applied  to  the 
court  for  extension  of  time  for  defendants  to  move  and 
plead  until  it  was  determined  which  complaint  he  should 
plead  to,  and  on  the  twenty-third  day  of  December,  1882, 
the  court  made  an  order  granting  all  the  defendant? 
until  five  days  ''after  notice  of  decision  of  motion  to 
strike  out  amended  complaint  in  which  to  plead'' 

The  notice  to  strike  out  was  denied  on  the  twenty- 
third  day  of  January,  1883,  and  notice  thereof  served 
upon  Daingerfield  the  same  day. 

The  summons  (if  any  there  was)  was  never  served 
upon  any  of  the  defendants,  and  never  was  amended  to 
meet  the  changes  of  parties  plaintiffs  and  defendants.- 
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1.  The  service  of  the  amended  complaint  was  void  as 
to  the  defendant  Sloan,  because  no  service  of  a  summons 
upon  him  or  his  co-defendants  was  had,  and  equally  void 
as  to  defendant  Bralj,  because,  at  the  date  of  such  ser- 
vice, Daingerfield,  upon  whom  it  was  served,  had  not 
appeared  as  an  attorney  in  the  cause. 

2.  Daingerfield  never  appeared  as  an  attorney  of 
record  in  the  cause  so  as  to  waive  service  of  summons 
and  complaint  under  section  416  of  the  Ciode  of  Civil 
Procedure. 

''A  defendant  appears  in  an  action  when  he  answers, 
demurs,  or  gives  the  plaintiff  written  notice  of  his  ap- 
pearance, or  when  an  attorney  gives  notice  of  appear- 
ance for  him."  (Code  Civ.  Proc.,  sec  1014.)  None  of 
these  things  were  done. 

The  appearance  of  Daingerfield  to  strike  out  the  amended 
complaint  was  special,  for  that  particular  purpose,  and 
in  no  sense  a  general  appearance  in  the  cause;  and  his 
asking  the  court  for  an  extension  of  time  to  move  or 
plead,  until  the  motion  was  disposed  of,  was  an  act  an- 
cillary to  the  motion,  which  neither  in  letter  nor  spirit  com- 
plied with  the  provision  of  the  code  as  to  an  appearance 
as  attorney  of  record  for  the  defendants. 

It  follows  that  there  was  no  waiver  of  service,  and  the 
default  of  defendants  was  improperly  entered 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded. 

MoKiHSTBT^  J^  and  Fatxbsov,  J^  ooncurredL 
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[No.  11086.     Department  One.— March  14,  1888.] 

ANNIE  WARD,  Respondbnt,  v.  JOHN  DOUGHERTY 
BT  kh.     JOHN  DOUGHERTY,  Appellant. 

Deed— Possession  bt  Grantee — ^Deuvebt.— Hie  possession  of  a  deed 
by  the  grantee  named  therein,  or  by  a  person  claiming  under  him,  is 
prima  facie  evidence  of  its  delivery. 

Id. — ^Date  of  Deuvebt — ^PBSSUMFnoir. — Under  section  1055  of  the 
Civil  Code,  a  deed  duly  executed  is  presumed  to  tiare  been  delivered 
at  its  date. 

Id. — lOENTITT  OF  Gbartob— Pbesumptiok  fbom  iDENTrrr  OF  Nahb. — 
In  an  action  to  quiet  title  by  a  person  claiming  under  a  deed  from  a 
grantor  having  the  same  name  as  the  defendant,  the  identity  of  the 
grantor  with  the  defendant  is  presumed  from  the  identity  of  name. 

Judgment — Fobeclosure  of  Stbeet  assessment — Collatbbal  Attack. 
— A  decree  foreclosing  the  lien  of  a  street  assessment  which  is  valid 
on  its  face,  and  rendered  in  as  action  in  which  the  court  bad  Juria- 
diction  of  the  subject-matter  and  the  person  ot  the  defendant,  can- 
not be  collaterally  attacked  by  a  person  claiming  under  him,  by  show- 
ing that  prior  to  the  decree  the  assessment  m  question  had  been  paid. 

Sheriff's  Deed— Assignment  of  Certificate  of  FuBCHAaE — 8ubss- 
QUENi  Deed  to  Purchaser.— Where  a  purchaser  of  land  at  a  sher> 
iff'n  dale,  after  the  time  lor  redemption  has  expired,  quitclaims  his 
interest  in  the  land  before  a  sheriff's  deed  is  given,  the  quitclaim 
deed  is  equivalent  to  an  assignment  ol  the  sheriff's  certificate  of  sale, 
and  if  the  sheriff  afterward  execute  a  deed  to  the  purchaser,  tlw 
same  is  void  as  between  the  parties. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court        ?'' 

John  J.  Coffey,  for  Appellant 

The  delivery  of  the  deed  under  which  the  plaintiff 
claims  was  not  shown  on  the  trial,  and  can  not  be  pre- 
sumed from  the  fact  that  it  was  recorded.  (Boyd  r. 
Slaybacle,  63  OaL  493;  Hastings  v.  Vaugh,  6  Gal.  816; 
Bensley  v.  Atwill,  12  CaL  231;  Patterson  v.  8neU,  67  Me. 
559 ;  Hawkes  v.  Pike,  105  Mass.  560 ;  Ooodsell  v.  Stinson, 

7  Blackf .  437 ;  Tharp  v.  Jarrell,  66  Ind.  68 ;  Parker  ▼.  HiU, 

8  Met  447 ;  Cowles  v.  Bacon,  21  CJonn,  463.) 

W.  M.  Pierson,  for  Eespondent 
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SsAfiLs,  C.  J. — This  ia  an  action  to  quiet  title  to  a  lot 
of  land  at  the  comer  of  Van  Ness  Avenue  and  Broadway, 
San  Francisco. 

Plaintiff  deraigned  title  through  a  quitclaim  deed  ex- 
ecuted by  the  defendant,  John  Dougherty,  on  the  four- 
teenth day  of  June,  1870,  to  one  Patrick  J.  Tannian^  and 
recorded  June  18,  1870,  at  the  request  of  one  Julius 
George. 

Plaintiff  in  further  support  of  title  id  herself,  intro- 
duced a  deed  from  P.  J.  White,  sheriff  of  the  ::ity  and 
county  of  San  Francisco,  to  James  Gaffney  (under  whom 
plaintiff  claims  by  sundry  mesne  conveyances),  dated 
July  5,  1883,  and  executed  pursuant  to  a  decree,  order  of 
sale,  and  sale,  in  the  case  of  James  Oaffney  v,  Bamaby 
Dougherty,  in  an  action  to  foreclose  the  lien  of  a  street 
assessment,  imder  a  contract  made  the  ninth  day  of  Sep- 
tember, 1866. 

It  appears  from  the  judgment  roU  that  Denis  Mahoney, 
one  of  the  defendants  in  the  action,  set  up  in  a  cross- 
oomplaint  the  prior  lien  upon  the  property  of  a  mort- 
gage thereon  executed  May  26,  1864,  by  Bamaby  Dough- 
erty to  David  Mahoney  and  assigned  to  him,  the  said 
Denis  Mahoney»  by  the  mortgagee,  David  Mahoney. 

The  lien  of  the  street  assessment  was  declared  to  be 
paramount  to  that  of  the  mortgage.  Date  of  decree, 
December  14,  1867;  date  of  sale  thereunder,  January  22, 
1868. 

Defendant  claims  title  to  the  premises  under  a  §heriff*s 
deed  dated  July  3,  1883,  and  axecuted  pursuant  tc  a  fore- 
closure and  sale  of  the  premises  under  the  mortgage 
above  mentioned,  in  an  action  in  which  Denis  Mabonev 
was  plaintiff  and  B.  Dougherty  defendant  Decree 
entered  &farch  19,  1868;  sale  April  14,  1868  to  Denis 
Mahoney,  who  received  a  certificate  of  sale  and  assigned 
the  same  to  the  defendaL.t  on  the  twenty-second  day  of 
September.  1868,  with  all  his  right,  title  and  interest  in 

the  premises. 

LXXV.Cal.— 1« 
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James  Gaffney  was  made  a  party  defendant  in  this  last- 
named  action,  but  there  was  a  dismissal  as  to  him,  and 
no  decree   was  taken  against  him. 

Upon  the  closing  of  the  testimony  on  the  part  of  plain* 
tifiF,  defendant  moved  for  judgment  as  in  case  of  non- 
suit, upon  the  ground  that  there  was  no  proof  of  delivery 
of  the  deed  from  defendant  Dougherty  to  P.  J.  Tannian. 
The  motion  was  overruled  and  this  action  is  assigned  as 
error. 

We  find  in  the  record  no  specification  of  the  particnlais 
in  which  the  evidence  is  alleged  to  be  insufficient,  but, 
waiving  this  point,  we  think  there  was  sufficient  evi- 
dence of  the  delivery  of  the  deed  by  the  defendant  to  the 
grantee  rherein  named.  It  was  regularly  executed,  ac- 
knowledged, and  recorded  as  a  conveyance  of  title  to  the 
premises  id  dispute.  It  formed  a  part  of  the  regular 
chain  of  title  from  the  defendant  to  plaintiff,  and  was 
produced  and  offered  in  evidence  at  the  trial  by  the  attor- 
ney of  the  latter. 

It  is  hardly  necessary  to  say  that  a  deed  only  takes 
effect  upon  delivery,  and  that  without  such  delivery  it 
has  no  validity. 

Possession  of  a  deed  of  property,  however,  by  the  grantee 
therein  named,  and  upon  the  same  principle  by  one  hold- 
ing by  conveyance  of  the  same  property  under  him,  is 
prima  facie  evidence  of  its  delivery. 

The  question  of  delivery  being  one  of  fact,  and  posses- 
sion being  only  primary  evidence  of  delivery,  he  who  dis- 
putes such  fact  may  rebut  the  presumption  arising  from 
possession  bv  showing  that  there  has  in  fact  been  no  de- 
livery; but  it  has  been  said  that  where  a  deed  is  found  in 
possession  of  the  grantee,  nothing  but  the  most  satisfac- 
tory evidence  of  non-delivery  should  prevail  against  the 
presumption.     (Devlin  on  Deeds,  sec  294.) 

In  Tunison  v.  Chamblin,  88  111.  379,  it  was  said:  ^'When 
a  deed  duly  executed  is  found  in  the  hands  of  a  grantee, 
there  is  a  strong  implication  that  it  has  been  delivered. 
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and  only  clear  and  convincing  evidence  can  overcome 
the  presumption.  Otherwise  titles  could  be  easily  de- 
feated, and  no  one  could  be  regarded  as  being  secure  io 
the  ownership  of  the  land. 

*'It  cannot  be  that  a  grantor  may  assail  a  conveyance 
fifteen  or  twenty  years  after  a  deed  has  been  made,  and 
recover  the  land  by  merely  swearing  that  he  never  deliv- 
ered the  deed.  The  unsupported  evidence  of  the  grantor 
surely  cannot  be  permitted  to  have  such  effect,  especially 
when  the  evidence  of  such  a  grantor  is  in  many  material 
matters  contradicted^  and  who  seems  to  act  on  a  low 
moral  plane.  To  so  hold  would  render  all  titles  insecure, 
and  would  be  disastrous  in  the  extreme.*' 

''Any  system  of  jurisprudence  adopting  rules  for  the 
attainment  oi  justice  can  never  sanction  a  rule  fraught 
with  such  anjust  and  iniquitous  results. '^ 

In  Branson  v.  Caruthers,  49  Cal.  374,  it  was  said:  "The 
production  of  the  deed  of  gift  by  the  attorneys  of  the 
wife  [the  grantee]  was  su£5icient  evidence  of  its  delivery 
and  acceptance."     {Bart  v.  Schroeder,  82  Cal.  609.) 

Section  1055  of  the  Civil  Code  provides  that  a  "grant 
duly  executed  is  presumed  to  have  been  delivered  at  its 
date.*' 

It  may  be  inferred  from  the  decision  in  Boyd  v.  Slay* 
back,  63  Cal.  493,  that  this  court  wae  of  opinion  that  this 
inference  only  applied  to  the  time,  and  not  to  the  fact, 
ol  delivery.  In  other  words,  that  the  fact  of  delivery 
must  be  proven  by  other  and  competent  evidence,  and 
that  when  proven,  the  presumption  of  the  code  as  to  the 
time  of  such  delivery  applies.  In  view  of  this  interpre- 
tation, the  fact  of  delivery  of  the  deed  from  defendant  to 
Tannian  having  been  sufficiently  proven  by  its  produc- 
tion by  the  attorneys  of  plaintiff,  who  held  under  him, 
the  date  of  such  delivery  wiU,  under  the  code,  be  deemed 
to  have  been  the  date  of  the  instrument,  viz.,  June  14, 
1870. 

So,   too,   John  Dougherty,   who  executed   the   deed^   is 
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presumed,  under  section  1963  of  our  Code  of  Civil  Pro- 
cedure, to  be  the  John  Dougherty  who  ie  defendant  in 
the  cause,  upon  the  theory  that  identity  of  person  ie  pre- 
sumed from  identity  oi  name. 

What  is  said  here  will  apply  with  like  effect  to  similax 
errors  assigned  upon  the  introduction  oi  other  deeds. 

The  only  other  alleged  erroi  is  predicated  upon  the 
refusal  of  the  court  tc  permit  defendant  to  testify  in 
answer  to  the  following  question: — 

"Do  you  know  of  your  own  knowledge  whether  the 
assessment  for  that  street  work  was  paid  by  Denis 
Mahoney  ?" 

The  proffered  evidence  involved  an  attempt  to  show 
by  parol  in  a  collateral  attack  that  the  decree  of  fore- 
closure of  the  lien  of  the  street  assessment,  and  the  sale 
and  deed  thereunder,  were  void  by  reason  ot  the  payment 
of  such  assessment 

Both  plaintiff  and  defendant  are  in  privity  of  estate 
with  Denis  Mahoney,  and  the  decree,  being  fair  on  its 
face,  and  rendered  in  a  case  where  the  court  had  juris- 
diction of  the  subject-matter  and  of  the  person  of  de- 
fendant, is  not  subject  to  collateral  attack. 

Again,  if  we  dismiss  from  view  the  title  of  plaintiff, 
based  upon  the  sale  under  foreclosure  ol  the  lien  for 
street  assessment^  which  was  found  to  be  paramoimt  to 
the  lien  of  the  mortgage  under  which  defendant  claims 
title,  the  case  stands  thus: — 

Defendant  held  a  certificate  of  purchase  under  the 
foreclosure  sale.  The  time  for  redemption  had  expired. 
He  had  a  perfect  equitable  title,  which  only  lacked  a 
sheriff's  deed  to  turn  it  into  a  legal  title.  In  this  oon- 
dition  of  things  he  conveyed  by  his  quitclaim  deed  on 
the  fourteenth  day  of  June,  1870,  to  Tannian,  from 
whom  plaintiff  deraigns  title.  In  Oreen  v.  Olark,  81  OaL 
692,  it  was  held  that  if  one  who  has  purchased  land  at 
sheriff's  sale  quitclaims  his  interest  in  the  same  before 
a  sheriff's  deed  is  given,  the  quitclaim  is  equivalent  to 
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aD  assignment  of  the  sheriff's  certificate  of  sale^  and  if 
the  ^eriff  afterward  give  a  deed  to  the  purchaser,  the 
deed  is  void  as  between  the  parties. 

It  follows  that  were  we  to  concede  the  error  upon  the 
exclusion  of  defendant's  testimony  to  be  well  assigned^ 
the  conclusion  rendered  bj  the  court  below  was  correeti 

Judgment  affirmed. 

HoEiKSTBT^  J.,  and  PATEEsoir^  J.,  concurred* 
Hearing  in  Bank  denied* 


[No.  9013.    Department  One.— March  U,  1888.] 

JOSEPH  WINTERHALTER,  Exeoutob,  etc.,  op  Feim 

HOFFMEISTEB,  DECEASED^  RESPONDENT,.  V.  WORK- 
MEN'S GUARANTEE  FUND  ASSOCIATION  OF 
SAN   FRANCISCO,  CALIFORNIA,  ax  al.,  Appei/. 

LA27Ta. 
Un   iNSrRAlfCB — ^PATMKlfl    SCBJETI   TO  DiSrOSITTOII  01  WnJr— EZBOD^ 

TOK  iLAY  Maintain  Acnon.— Wben  a  poiic}  o»  hie  Insuranoe  does 
Bol  designau  any  particulaT  beneflcianr  bui  provide*  tbat  it  shall  be 
paid  anbject  to  the  will  oJ  the  insurea.  am*  the  ]attet  by  hie  will 
bequeaths  his  entire  estate  to  a  particuiai  persoii  subject  to  the  pay- 
ment of  his  debts,  the  executoi  of  thf  insureo*  lt>  thf  proper  person  to 
whom  the  insurance  mone}  shoulc*  be  paid,  ano  He  may  maintain  an 
action  theretoi  in  his  own  name  without  joining  the  legatee. 

Appsai  from  a  judgment  of  the  Superior  Court  of 
the  city  and  eounty  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  oonrfc 

/•  G.  Severance,  WUliam  Loewy,  and  /•  Jf,  Nouguee, 
for  Appellants. 

In  the  certificate  issued  to  the  testator  the  association 
agreed  to  pay  subject  to  his  will,  which  is  equivalent  to 
an  obligation  to  pay  to  the  legatee;  then,  whoever  would 
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be  named  as  legatee  was  to  be  entitled  to  the  benefit.  If 
the  insured  could  not  have  brought  suit  for  this  benefit 
against  the  association^  the  benefit  cannot  be  assets  of 
his  estate,  and  his  executor  cannot  sue  for  it.  {Worhy 
V.  Northwestern  Masonic  Ass'n,  10  Fed.  Rep.  227 ;  Swift  v. 
San  Francisco  S.  E.  Board,  67  OaL  567;  Catholic  Mutual 
Benefit  Ass'n  v.  Priest,  46  Mich.  429;  Ballou  v.  Oile,  60 
Wis.  614;  Vollman's  Appeal,  92  Pa.  St  50;  Kentucky 
Masonic  Mutual  L.  I.  Co.  v.  Miller,  13  Bush,  489 ;  Arthur 
V.  Odd  Fellows,  29  Ohio  St  557.) 

Marcus  Rosenthal,  for  Respondent 

Searls^  C.  J. — ^Defendant  is  a  corporation,  and  on 
the  sixteenth  day  of  March,  1880,  plaintiff^s  testator, 
Fritz  Hoffmeister,  became  a  member  of  such  corporation, 
and  for  a  valuable  consideration  received  therefrom  its 
certain  promise,  agreement,  and  certificate  in  writing,  in 
the  words  and  figures  following,  viz.: — 
"Workmen's  Guarantee  Fund  Association  of  San  Fran- 
cisco, California.     No.  69. 

"This  is  to  certify  that  Fritz  Hoffmeister  is  a  member 
of  the  Workmen's  Guarantee  Fund  Association  of  San 
Francisco,  California,  and  as  such  is  entitled  to  partici- 
pate in  the  guarantee  fund,  to  the  extent  of  one  dollar  to 
each  member  of  said  association  in  good  standing,  at  the 
death  of  Fritz  Hoffmeister,  provided  the  number  of 
miembers  at  that  time  shall  not  exceed  one  thousand. 
Said  sum  of  one  thousand  dollars  or  less,  at  his  death, 
shall  be  paid  to ,  subject  to  his  will. 

"This  certificate  is  issued  upon  the  expressed  condi- 
tion that  said  Fritz  Hoffmeister  shall  comply  with  all  the 
laws,  rules,  and  requirements  which  are  now  or  may  be 
hereafter  enacted  by  the  Workmen's  Guarantee  Fund 
Association. 

"In  witness  whereof,  the  Workmen's  Guarantee  Fund 
Association  has  caused  this  certificate  to  be  signed  by  its 
president  and  secretary,  and  the  seal  to  be  attested  thia 
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sixteenth  day  of  March,  one  thousand  eight  hundred  and 
eighty. 

^'Workmen's  Guarantee  Fund  Association  of  San 
Francisco,  California* 

"(Seal  corporation.)  P.  Veasey,  Vice-President. 

"E.  M.  READusfa^  Secretary.'* 

Hoffmeister  never  filled  the  blank  in  the  certificate  by 
inserting  the  name  of  a  beneficiary,  but  died  on  the 
fourth  day  of  October,  1882,  leaving  a  last  will,  whereby 
he  gave,  devised,  and  bequeathed  to  his  mother,  Louisa 
Hoffmeister,  after  payment  of  all  his  debts  and  liabilities, 
all  his  estate  and  effects.  Plaintiff  was  named  as  execu- 
tor of  the  will,  which  has  been  regularly  admitted  to  pro- 
bate, etc 

Defendant  answered,  admitting  its  liability  to  the  ex- 
tent of  one  thousand  dollars,  but  claimed  that  testator 
had  by  his  last  will  designated  his  mother,  Louisa  Hoff- 
meister, as  his  beneficiary,  and  the  person  to  whom  said 
sum  should  be  paid  in  the  event  of  his  death,  and  asked 
that  said  Louisa  be  made  a  party  to  the  action,  which  was 
done. 

Plaintiff  had  judgment,  from  which,  and  from  an  order 
denying  a  new  trial,  defendants  appeaL 

The  articles  of  association  of  the  defendant  provide:-— 

''2.  That  the  purposes  for  which  it  is  formed  are  to 
provide  for  the  payment  to  the  widow,  heirs  and  legatees 
of  each  deceased  member  thereof  a  stipulated  sum  of 
money,  by  contributions  from  surviving  members,  upon 
assessments  duly  made  therefor.'' 

The  constitution  of  defendant,  article  2,  provides  as 
follows : — 

^'Abt.  2.  The  object  of  this  association  is  to  provide 
for  the  payment  to  the  husband,  widow,  heirs,  or  legatees 
of  a  deceased  member  a  stipulated  sum  of  money,  by 
contributions  from  its  surviving  members^  upon  assess- 
ments duly  made  therefor,'' 
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The  defease  also  introduced  the  following  in  evi* 
dence : — 

'The  application  of  intestate  for  membership  in  the 
association  contained  the  following  clause:  ^I  hereby 
authorize  and  direct  that  the  amount  of  said  guarantee 
fund  to  which  I  may  be  entitled  shall,  at  my  death,  be 
paid  subject  to  my  will' " 

The  question  presented  for  determination  upon  the 
facts  is  this:  Is  the  executor  entitled  U)  recover  the  sum 
due  decedent!  or  does  it  go  directly  to  his  mother,  Louisa 
Hoffmeister  ? 

It  may  be  stated  that  where  a  policy  of  life  insurance 
expressly  designates  a  person  as  entitled  to  receive  the 
insurance  money,  such  designation  is  conclusive,  in  the 
absence  of  some  questions  as  to  the  rights  oi  creditors. 
The  receipt  of  the  person  designated  will  discharge  tho 
insurer,  and  he  may  sue  for  and  recover  the  amount  duo 
at  tlie  maturity  of  the  policy. 

In  such  cases  the  legal  representative  of  the  insured 
has  no  claim  upon  the  money,  and  cannot  maintain  an 
action  therefor. 

It  forms  no  part  of  the  assets  of  the  estate  of  the  in- 
sured. 

The  exceptions  to  this  rule,  involving  the  rights  of 
oreditors,  are  not  involved  in  this  case,  and  need  not  be 
commented  upon.  (Bliss  on  Life  Insurance,  sees.  816, 
317.) 

The  policy  in  the  present  instance,  as  will  be  seen,  did 
not  specifically  name  the  beneficiary;  it  was  to  be  paid 
"subject  to  my  will";  that  is  to  say,  subject  to  the  will  of 
the  insured. 

Whether  the  term  quoted  should  be  interpreted  as 
meaning  subject  to  the  last  will  and  testament  of  the  in- 
sured, or  in  the  broader  sense  of  subject  to  his  will  as 
expressed  by  inserting  the  name  of  the  beneficiary  in 
the  blank  space  left  in  the  policy  apparently  for  that 
purpose,   need   not  concern   us   here,   as   such   blank   waa 


Digitized  by 


Google 


March,  1888.]     Winterhalteb  v.  Fund  Abb^v.  249 

never  filled.  Nor  was  there  asy  special  designation  of 
the  mother  of  deceased  as  the  beneficiary  of  the  amount 
to  be  realized  on  this  policy  in  the  will  of  the  deceased, 
except  that  all  of  his  property  was  bequeathed  to  her, 
after  the  payment  of  his  debts  and  liabilities. 

He  left  no  widow,  and  we  may  suppose  that  had  he 
left  no  last  will,  the  sum  for  which  he  was  insured  would, 
under  the  articles  of  association  and  the  constitution  of 
defendant,  quoted  above,  have  gone  to  his  heirs.  Either 
this  result  must  follow  in  such  a  case,  or  the  policy  be 
held  to  have  lapsed  for  want  of  a  beneficiary.  Such  a 
contingency  cannot  arise  in  any  event  here,  for  defend- 
ant admits  its  liability,  has  paid  the  money  into  court, 
and  only  asks  that  the  question  as  to  the  right  of  the  two 
claimants  may  be  determined,  so  as  to  absolve  it  from 
liability. 

Had  the  testator  in  his  last  will  specifically  nominated 
his  mother  as  the  recipient  of  the  sum  to  fall  due  upon 
his  death,  it  might  be  contended,  alike  upon  reason  and 
authority,  that  under  his  contract  with  defendant  she 
alone  was  entitled  to  recover. 

The  undertaking  of  the  corporation  defendant  was  to 
pay  not  exceeding  one  thousand  dollars,  subject  to  the 
will  of  deceased. 

That  will,  as  expressed,  is,  that  this  sum,  in  common 
with  all  his  property,  ^'after  payment  of  all  his  debts  and 
liabilities,''  shall  go  to  his  mother,  Louisa  Hoffmeister. 

It  is  true  that  by  subdivision  10  of  section  690  of  our 
Code  of  Civil  Procedure,  this  money  is  not  subject  to 
execution  and  forced  sale.  So,  too,  in  case  of  the  deatli 
of  a  husband,  the  probate  court  may  set  aside  for  the  use 
of  his  family,  the  property  exempt  from  execution,  but 
these  provisions  out  no  figure  here,  as  there  is  not,  so 
far  as  appears,  any  family. 

The  simple  fact  is,  that  testator  has  bequeathed  the 
fund  in  question  to  his  mother,  subject  to  the  pay- 
ment of  his  debts;  and  as  these  debts  can  only  be  paid 
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through  the  interposition  of  his  executor,  the  court  be- 
lo^  was  correct  iu  its  coDcIusion  that  the  executor  was  a 
proper  party  to  have  and  recover  the  fund  out  of  which 
such  debts,  if  anj,  were  to  be  paid.  The  executor  is  the 
trustee  of  an  expressed  trust,  and  as  such,  under  our  code, 
maj  sue  without  uniting  with  him  those  beneficially  in- 
terested.    (Code  Civ.  Proc,  sec.  369.) 

We  have  examined  the  several  decisions  quoted  from 
various  states  in  appellant's  brief.  Most  of  them  depend 
upon  the  peculiar  statutes  of  the  states  in  which  they 
were  rendered,  which  are  different  from  our  own,  and 
while  we  are  in  accord  with  most  of  the  reasoning  of 
those  cases,  we  are  still  of  opinion  the  peculiar  facts  of 
this  case  are  sufEcient  to  differentiate  it  from  those  re- 
ferred ta 

The  judgment  and  order  appealed  from  are  afllrmed* 

MoKiNSTBY,  J.,  and  Patebson^  J.,  concurred^ 
Hearing  in  Bank  denied 


[No.  12113.    In  Bank.— March  14»  1888.T 

MICHAEL  QUINLAN,   Respondent,  v.  GEORGE  IL 

NOBLE,  Appellant. 

Easement — Ditch  CoNSTRucrrED  ow  Land  Owned  by  One  Pbbson — Con- 
VSTAITCE  TO  DIFFERENT  PERSONS. — Whcre  the  owner  ot  two  adjoin- 
ing tracts  of  land  constructs  a  water  ditch  across  one  of  the  tracts 
for  the  purpose  of  irrigating  the  other,  and  while  the  ditch  is  so 
being  used  conveys  the  respective  tracts  to  different  purchasers,  the 
grantee  of  the  tract  for  the  irrigation  of  which  the  ditch  was  con- 
structed acquires  an  easement  in  the  other  tract  of  the  right  to  use 
and  maintain  the  ditch  for  the  purpose  for  which  it  was  constructed; 
and  the  grantee  of  the  other  tract  takes  the  same  subjeet  to  such 
easement. 

Appeal  from  a  judgment  of     the  Superior  Court  of 
Fresno  County,  and  from  an  order  refusing  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  coart 

Stttari  S.  Wright,  and  Ward  <&  Orady,  for  Appellant 

R.  B.  Terry,  and  H.  8,  Dixon,  for  Respondent 

McFarland,  J. — This  is  an  action  to  remove  an  ob- 
stmction  in  a  water  ditch.  The  verdict  and  judgment 
were  for  plaintiff,  and  defendant  appeals.  At  the  close 
of  plaintiff's  evidence,  defendant  moved  for  non-suit 
which  'yas  denied.  It  does  not  appear  that  any  evi- 
dence was  offered  by  defendant,  and  the  verdict  went 
for  plaintiff.  Appellant's  argument  is  addressed  mainly 
to  the  point  that  the  court  erred  in  denying  the  non-suit. 

The  evidence  was  sufficient  to  warrant  the  court  and 
jury  in  finding  the  following  facts:  At  the  commence- 
ment of  the  action, — June  1,  1886, — plaintiff  was  the 
owner  of  a  certain  tract  of  land  called  "lot  No.  10,"  an  1 
defendant  was  the  owner  of  a  tract  of  land  adjoining  said 
lot  10.  On  the  eighteenth  day  of  May,  1873,  William 
S.  Chapman  was  the  owner  In  fee  of  both  these  tracts, 
and  continued  to  be  the  owner  thereof  until  he  disposed 
of  them  as  hereinafter  mentioned.  In  November,  1875, 
he  made  a  written  contract  with  one  F.  A.  Pierce  for  the 
conveyance  to  the  latter  of  said  lot  10,  and  put  Pierce  in 
possession.  In  May,  1878,  Pierce  assigned  and  conveyer! 
all  his  title  and  interest  in  the  contract  and  land  to  D.  W. 
Shepard;  and  in  March,  1879,  Shepard  in  like  manner 
assigned  and  conveyed  to  Julia  A.  Fink  Smith  (widow). 
In  January,  1881,  Chapman  conveyed  said  lot  10  to  said 
Mrs.  Smith  and  T.  C.  White  in  fee-simple,  in  pursuance 
of  the  said  contract  with  said  Pierce.  Afterwards,  through 
mesne  conveyance,  the  title  to  said  lot  10  was  vested  in 
plaintiff  on  September  1,  1885. 

The  said  adjoining  tract  owned  by  defendant  was  con- 
veyed by  said  Chapman  to  the  Bank  of  California  on  the 
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20th  of  April,  1879;  and  through  mesne  conveyanoea  the 
title  to  it  vested  in  defendant  in  December,  1882. 

As  early  as  1877  Chapman,  while  he  owned  both  tractSi 
built  a  ditch  across  the  tract  now  owned  by  defendant 
to  said  lot  10,  for  the  purpose  of  irrigating  the  latter. 
And  from  1877  until  after  the  conveyance  of  lot  10 
to  plaintiff  in  September,  1885,  there  has  continuously 
been  a  ditch  across  the  tract  owned  by  defendant  to  lot  10, 
and  used  by  the  owners  of  the  latter  for  its  irrigation, 
although  the  course  of  the  ditch  over  defendant's  tract 
was  at  one  time  changed  by  the  owners  of  said  tract 
from  what  was  called  "ditch  No.  1"  to  "ditch  No.  2." 
It  was  there  when  plaintiff  purchased  lot  10  in  Septem- 
ber, 1885,  but  was  obstructed  shortly  afterwards  by  de- 
fendant 

iaking  these  to  be  the  facts,  we  think  that  the  judg- 
ment of  the  court  below  was  right,  and  that  without 
reference  to  the  question  of  adverse  user.  While  Chap- 
man owned  all  the  land,  there  probably  could  have  been 
no  relation  of  dominant  and  servient  tenement  between 
the  tracts;  but  when  he  severed  them  by  sale  and  con- 
veyance, the  grantee  of  each  took  it  in  the  form  which 
it  assumed  when  he  acquired  it.  This  was  held  to  be 
the  law  in  Cave  v.  Crafts,  53  Cal.  189.  In  that  case  Mr. 
Justice  McKinstry,  delivering  the  opinion  of  the  court, 
quotes  approvingly  the  language  of  Denio,  J.,  in  Lamp- 
man  V.  Mills,  21  N.  Y.  505,  as  follows  "  'The  rule  of  the 
common  law  on  this  subject  is  well  settled.  The  princi- 
ple is,  that  where  the  owner  of  two  tenements  sells  one 
of  them,  or  the  owner  of  an  entire  estate  sells  a  portion 
of  it,  the  purchaser  takes  the  tenement  or  portion  sold 
with  all  the  benefits  and  burdens  that  appear  at  the  time 
of  sale  to  belong  to  it,  as  between  it  and  the  property 
which  the  vendor  retains.  ....  No  easement  exists  so 
long  as  the  unity  of  possession  remains,  because  the 
owner  of  the  whole  may  at  any  time  rearrange  the  qual- 
ity of  the  several  servitudes;  but  upon  severance  by  the 
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sale  of  a  part,  the  right  of  the  owner  to  redistribute  oeascs, 
and  easements  or  servitudei«  are  created  corresponding  to 
the  benefits  or  burdens  existing  at  the  time  of  sale.'  ^' 
Judgment  and  order  denying  a  new  trial  affirmed. 

SeaBLS,   C.   J.,  MoElNSTRT,  J.,   SUABPSTBIN,  J.|  PaTBBt 

80N|  J.,  and  Thobnton,  J.,  concurred* 


[No.  11228.    Department  OiM.— Mareh  18,  1888.] 
DANIEL  KEAGAN,  Appellant,  v.  JUSTICE'S  COURT 
OF  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO ET  AL.,  Respondents. 

Plxadinq — Statute  of  LnoTATioiTS — ^Waiteb. — ^Hie  right  to  interpoM 
the  pJea  of  the  statute  of  Umitations  is  waived  unlesa  taken  adTan- 
tage  of  by  demurrer  or  answer. 

Id, — Pbesumptioit  that  Agbeehent  was  nr  WBiTmo. — ^An  agreement 
which  IS  required  by  statute  to  be  in  writing,  if  in  other  respects 
properly  pleaded,  will  be  presumed,  for  the  purpose  of  testing  the 
sufficiency  of  the  pleading,  to  have  been  in  writing.  The  exception 
to  the  rule  arises  only  in  cases  where  the  agreement  must  necessarily 
be  in  writing  to  confer  jurisdiction  on  the  court. 

Id. — Justice's  Court — Judomert  bt  Default — Cebtiobabi. — ^A  Judg- 
ment by  default  rendered  by  a  justice's  court,  even  if  erroneous,  will 
not  be  reviewed  on  certiorari,  when  the  court  bad  jurisdiction  of  tlie 
subject-matter  and  of  the  person  of  the  defendant. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  oourti 

John  D.  Whaley,  for  Appellant 

M.  Coaney,  for  Respondent. 

Searls,  C.  J, — This  is  an  appeal  from  a  Judgment  of  the 
superior  court  of  the  city  and  county  of  San  Francisco, 
dismissing  a  writ  of  review  to  the  justice's  oourt  of  said 
city  and  county. 
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An  action  was  commenoed  in  the  justice's  court  The 
following  is  a  copy  of  the  complaint: — 
''In  the  Justice's  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California.  Bridget  Fitzgerald, 
Executrix  of  the  Last  Will  of  Patrick  Fitzgerald,  De- 
ceased, Plaintiff  v.  Daniel  Beagan  and  Ann  Beagan, 
Defendants. 

^'The  above-named  plaintiff  complains  of  the  above- 
named  defendants,  and  alleges: — 

'That  the  said  Patrick  Fitzgerald  died  in  said  city  and 
county  on  or  about  the  twenty-eighth  day  of  July,  1884, 
leaving  a  will,  which,  after  due  proceedings  had,  was 
admitted  to  probate  as  his  last  will  and  testament  on  the 
thirteenth  day  of  August,  1884,  in  and  by  the  order  and 
decree  of  the  superior  court  of  said  city  and  county,  duly 
made  and  given  herein. 

"And  on  or  about  the  same  day  letters  testamentary 
upon  his  estate  issued  to  said  plaintiff,  Bridget  Fitzgerald, 
out  of  said  court,  and  she  then  and  there  qualified  as 
executrix  of  said  will  and  she  ever  since  has  been  and 
now  is  such  executrix. 

"That  at  the  time  of  the  death  of  said  Patrick  Fitz- 
gerald, the  said  defendants  were  indebted  to  him  in  the 
sum  of  $381,  gold  coin  of  the  United  States,  for  money 
loaned  by  said  deceased  to  the  defendants  in  his  lifetime, 
and  legal  interest  on  the  same. 

"That  in  about  three  months  after  the  said  death,  the 
defendants  promised  to  pay  said  sum  of  $381  to  said 
executrix^  but  they  have  not  paid  the  same  or  any  part 
thereof,  except  the  sum  of  $101,  leaving  a  balance  of 
$280  still  due  and  unpaid,  which  sum  is  now  payable  to 
said  plaintiff  as  executrix. 

"Wherefore  the  plaintiff  prays  for  judgment  against 
the  defendants  for  the  sum  of  $280,  with  interest  and 
costs.  M.  CooNBY,  Attorney  for  Plaintiff.'* 

Indorsed:  "Filed  February  4,  1885. 

"Frank  Muephy,  Clerk. 
'*By  M.  T.  DwYBB,  Deputy  Clerf 

le 
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Summons  in  due  form  was  issued,  returnable  February 
9,  1885,  which  was  duly  served,  together  with  a  copy  of 
the  complaint  upon  the  defendant  He  failed  to  appear 
in  the  action  on  the  9th,  but  on  a  day  later,  on  the  10th 
filed  a  demurrer  to  the  complaint,  which  was  stricken  out, 
and  judgment  entered  against  him  by  default  as  prayed 
for  in  the  complaint 

Before  the  expiration  of  ten  days,  he  moved,  on  notice 
and  affidavit  under  section  869  of  the  Code  of  Civil  Pro- 
cedure to  set  aside  the  default  and  for  leave  to  answer. 
The  motion  was  met  by  counter-affidavits,  and  was  de- 
nied by  the  court,  whereupon  a  writ  of  review  was  sued 
out  from  the  superior  court,  which,  upon  the  coming  in 
of  the  return,  was  dismissed  as  hereinbefore  stated. 

The  complaint  stated  a  cause  of  action  against  the  de- 
fendant 

The  right  to  interpose  the  plea  of  the  statute  of  limi« 
tations  is  waived,  unless  taken  advantage  of  by  demurrer 
or  answer;  and  had  the  complaint  shown  affirmatively 
on  its  face  that  the  demand  was  so  barred,  it  could  have 
availed  defendant  nothing  in  the  absence  of  such  demur- 
rer or  answer.  So,  too,  where,  under  the  statute,  an  agree- 
ment is  required  to  be  in  writing,  such  agreement,  if  in 
other  respects  properly  pleaded,  will  be  presumed,  for  the 
purpose  of  testing  the  sufficiency  of  the  pleading,  to  have 
been  in  writing.  {Wakefield  v.  Greenhood,  29  Cal.  598; 
Miles  V.  Thome,  38  Cal.  335;  99  Am.  Dec.  384;  Yassault 
V.  Edwards,  43  Cal.  458 ;  Brennan  v.  Ford,  46  Cal.  8.) 

The  exception  to  the  rule  arises  in  cases  where  the 
contract  must  necessarily  be  in  writing  to  confer  juris- 
diction on  the  court.     (Cory  v.  Cory,  49  Cal.  469.) 

In  Justices^  courts,  pleadings  are  not  held  to  any  great 
degree  of  strictness;  but  waiving  this  leniency  to  the 
pleading,  and  we  are  of  opinion  it  was  quite  sufficient,  in 
the  absence  of  objection,  to  constitute  a  cause  of  action, 
under  our  code,  in  any  court 

The  court  had  jurisdiction  of  the  subject-matter  and 
of  the  person  of  the  defendant ^         , 
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We  see  nothing  in  the  record  to  indicate  that  the  court 
did  not  regularly  pursue  the  authority  conferred  upon  it 
by  law.  If,  in  so  doing,  it  committed  errors,  it  is  not  the 
province  of  the  writ  of  review  to  correct  them,  as  it  only 
issues  in  case  where  the  inferior  tribunal,  board,  or  officer 
exercising  judicial  functions  has  exceeded  its  jurisdic- 
tion, and  there  is  no  appeal  or  other  plain,  speedy,  and 
adequate  remedy. 

In  Clark  v.  Superior  Court,  55  Cal.  199,  this  court  held 
that  should  the  superior  court  having  jurisdiction  order 
judgment  for  one  of  the  parties  without  a  trial,  the  judg- 
ment, while  erroneous,  would  not  be  in  excess  of  juris- 
diction, and  the  only  remedy  would  be  by  appeal.  The 
decision  proceeds  upon  the  theory  that  such  action  would 
not  be  without  or  in  excess  of  the  jurisdiction  of  the 
court 

Applying  the  reasoning  of  that  case  to  the  question 
involved  here,  we  are  of  opinion  no  proper  foundation 
was  laid  for  the  issue  of  the  writ,  and  that  it  was  properly 
dismissed. 

Judgment  affirmed. 

McKiNSTBY,  J.,  and  Patebson,  J.,  concurred* 


[No.  12331.    Department  Two.— March  16,  1888.1 

Ik  the  Matter  of  the  Estate  of  ESTELLE  RETT, 

Deceased. 

Estate  of  Decedent — Attobnet  op  Absent  Heirs — Allowance  op  Feb 
MAT  BE  Vacated. — The  appointment  of  an  attorney  to  represent 
absent  heirs  in  a  proceeding  tor  the  settlement  of  a  decedent's  estate, 
and  the  allowance  to  him  of  a  fee,  are  matters  entirely  within  the 
discretion  of  the  lower  court,  and  if  such  allowance  be  improvident 
or  indiscreet,  the  court  may  vacate  it  at  the  suggestion  of  any  one, 
or  upon  its  own  motion. 

Appeal  from  an  order  of  the  Superior  Court  of  Marin 
County  revoking  an  order  appointing  an  attorney  for 
absent  heirs^  and  from  an  order  revoking  an  order  allow- 
ing  attorney's  feea. 
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The  facts  are  stated  in  the  opinion  of  the  court 
M,  C  Baum,  in  pro.  per.y  for  Appellant 
H.  WUkina,  and  /•  M.  Chretien,  for  Respondents.  ^ 

McFablahd^  J. — ^At  the  hearing  of  the  petition  for 
the  probate  of  the  will  of  the  deceased,  the  appellant,  M. 
C.  Baum,  appeared  and  contested  the  same  for  oertain 
absent  heirs.  So  far  as  we  can  learn  from  the  very 
meager  record,  this  contest  took  place  in  August,  1886. 
He  was  not  appointed  by  the  court  to  represent  said 
heirs  at  the  hearing  of  the  petition  for  the  probate  of 
the  wiU;  and  it  seems  that  he  had  no  authority  from 
said  heirs  to  appear  for  them. 

Afterwards,  on  April  11,  1887,  when,  for  aught  that 
appears,  the  contest  had  been  determined,  the  court 
made  an  order,  *'nunc  pro  tune  as  of  the  second  day  of 
August,  1886/'  appointing  appellant  attorney  for  said  ab- 
sent heirs;  and  on  May  8,  1887,  the  court  made  another 
order  directing  the  executors  of  the  estate  to  pay  said 
appellant  eight  hundred  dollars,  ^'as  such  attorney  and 
under  order  of  court,  nunc  pro  tunc  as  of  August  3,  1886." 
On  June  6,  1887,  on  motion  of  the  residuary  legatee,  and 
upon  notice  to  appellant  and  the  executors,  the  court  made 
an  order  vacating  and  setting  aside  both  of  said  orders 
above  mentioned.  From  this  order  appellant  appeals, 
and  also  from  an  order  overruling  certain  objections  to 
the  appearance  of  the  said  legatee. 

Waiving  the  questions  whether  or  not  the  order  ap- 
pealed from  was  an  appealable  order,  and  whether  or 
not  there  was  power  in  the  court  to  make  the  nunc  pro 
time  order  at  all,  and  whether  or  not  the  residuary 
legatee  could  rightfully  appear  and  make  the  motion  to 
vacate,  still  we  think  that  the  appointment  of  an  attor* 
ney  for  absent  heirs,  and  the  allowance  to  him  of  a  fee, 

are  matters  entirely  within  the  discretion  of  the  probate 
UCXV.Cal.— 17 
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court,  and  that  if  such   allowance  be  improvident  or  in- 
discreet,   the    court   may    vacate   it   at   the   suggestion   of 
any  one,  or  upon  its  own  motion. 
Orders  affirmed. 

Thobnton^  J.,  and  Shabpstein,  J.,  concurred. 


[No.  12195.    Department  One.— March  20,  1888.1 
IW   THB   MaTTEB   of   THE    EsTATE    OF    CALEB    DORSET, 

Deceased. 

Estate  of  Decedent — Sau:  of  Real  Estate — Obdeb  fob  Public  ob 
Pbiyatb  Baije. — Under  section  1644  of  the  Code  of  Civil  Procedure, 
an  order  for  the  sale  of  the  real  estate  of  a  decedent,  made  at  the 
instance  of  a  creditor,  should  direct  that  the  sale  be  made  at  public 
auction,  unless  in  the  opinion  of  the  court  the  best  interests  of  the 
estate  would  be  subserved  by  a  private  sale.  Where,  however,  a 
private  sale  is  asked  for  in  the  petition,  the  court  may  act  upon  the 
opinion  of  the  executor  or  administrator  and  order  such  a  sale  to 
be  made. 

Id. — Time  fob  Pbivate  Saue. — ^An  order  for  the  private  sale  of  certain 
real  estate  of  a  decedent  which  limits  the  time  within  which  the  sale 
can  be  made  to  a  period  sufficient  to  give  twenty  days  after  the  pub- 
lication of  notice  of  the  sale  for  the  reception  of  bids,  is  not  unrea- 
Bonable. 

Appeal  from  an  order  of  the  Superior  Court  of  Tuol- 
umne County  directing  the  sale  of  the  real  estate  of  a 
decedent  ^' 

The  facts  are  stated  in  the  opinion. 

F.  W.  Street,  for  Appellant 

F.  D.  Nicol,  for  Eespondeiit 

Belches,  C.  C. — It  appears  from  the  record  that 
Caleb  Dorsey  died  at  Sonora,  in  the  county  of  Tuolumne, 
on  the  twenty-eighth  day  of  March,  1885.  In  July  follow- 
ing Esther  M.  Dorsey  was  duly  appointed  and  qualified  as 
administratrix  of  his  estate.      The   estate  consisted  of   a 
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small  amount  of  personal  property,  a  dwelling-house  and 
lot  in  Sonora,  several  gold  mines  and  interests  in  mines, 
and  a  water  ditch  and  water  right  connected  therewith. 
By  an  order  of  the  court,  the  dwelling-house  and  lot  were 
set  aside  for  the  use  of  the  administratrix  and  her  family. 
Claims  against  the  estate  were  presented  and  allowed, 
aggregating  more  than  seven  thousand  eight  hundred 
dollars.  In  October,  1885,  an  order  was  made  and  en- 
tered by  the  court  authorizing  the  administratrix  to  sell 
aU  the  mining  properties  and  ditch  at  private  sale,  but 
no  bids  were  received  and  no  sales  effected. 

On  the  twenty-fifth  day  of  January,  1887,  Qeorge 
Winnie — ^the  largest  creditor  of  the  estate — ^presented  to 
the  court  a  petition  which,  after  setting  out  the  necessary 
facts,  asked  that  an  order  be  made  directing  that  all  the 
real  property  of  the  estate  (except  the  portion  thereof 
set  aside  for  the  family  of  deceased)  be  sold  at  public 
auction  to  the  highest  bidder  for  cash.  After  due  notice, 
this  petition  was  heard,  and  on  the  third  day  of  March 
an  order  was  made,  authorizing  and  directing  the  ad- 
ministratrix to  sell  at  public  auction,  and  in  one  parcel 
or  subdivisions,  as  she  should  judge  most  beneficial  to 
the  estate,  the  ditch  and  all  the  mines  and  interests  in 
mines  belonging  to  the  estate,  except  the  mine  known 
as  the  Lady  Washington  mine,  or  so  much  thereof  as 
should  be  necessary.  The  order  further  directed  that 
the  Lady  Washington  mine  be  sold  at  private  sale,  "said 
sale  to  be  made  on  or  before  the  ninth  day  of  April, 
1887."  The  administratrix  was  present  at  the  hearing 
of  the  petition,  and  objected  to  having  the  property  sold 
at  public  auction,  on  the  ground  that  a  private  sale 
would  be  most  beneficial  to  the  estate  and  to  the  credi- 
tors thereof. 

The  appeal  is  by  the  administratrix  from  the  order  as 
made  and  from  the  whole  thereof. 

In  support  of  the  appeal,  it  is  urged  that  the  court 
erred  in  ordering  the  property  to  be  sold  at  public  auo- 
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tion,  when,  in  the  judgment  of  the  administratrix,  it 
oould  be  more  beneficially  disposed  of  at  private  aale. 
It  ia  said  that  the  court  should  have  accepted  and  acted 
on  her  judgment  in  the  matter. 

The  objection  is  met  and  fully  answered  by  the  code. 
Section  1644  of  the  Code  of  Oivil  ProcedurOi  providing 
for  sales  of  the  kind  in  question,  says:  ^very  such  sale 
must  be  ordered  to  be  made  at  public  auction,  unless,  in 
the  opinion  of  the  court,  it  would  benefit  the  estate  to 
sell  the  whole  or  some  part  of  such  real  estate  at  private 
sale.  The  court  may,  if  the  same  is  asked  for  in  the 
petition,  order  or  direct  such  real  estate,  or  any  part 
thereof,  to  be  sold  at  either  public  or  private  sale,  as  the 
executor  or  administrator  shall  judge  to  be  the  most 
beneficial  for  the  estate.'' 

Under  this  provision,  all  sales  must  be  made  at  public 
auction,  unless,  in  the  opinion  of  the  court,  the  best  in- 
terests of  the  estate  would  be  subserved  by  a  private  sale. 
When,  however,  a  private  sale  is  asked  for,  the  court  may 
act  upon  the  opinion  of  the  executor  or  administrator, 
and  order  such  a  sale  to  be  made.  In  this  case  a  private 
sale  was  not  asked  for,  and  there  is  nothing  in  the  rec- 
ord to  show  that  the  judgment  of  the  court  was  not 
properly  exercised. 

It  is  also  urged  that  the  court  erred  in  requiring  the 
sale  of  the  Lady  Washington  mine  to  be  made  on  or  be- 
fore the  ninth  day  of  April,  1887.  It  is  said  that  it 
would  have  been  impossible  for  the  administratrix  to 
have  complied  with  the  order,  and  section  1549  of  the 
Code  of  Civil  Procedure  is  cited  in  support  of  the  con- 
tention. That  section  provides  that  notice  of  the  sale 
must  be  posted  and  published  for  two  weeks  successively 
next  before  the  day  on  or  after  which  the  sale  is  to  be 
made.  ''The  notice  must  state  a  day  on  or  after  which 
the  sale  will  be  made,  and  a  place  where  offers  or  bids 
will  be  received.  The  day  last  referred  to  must  be  at 
least   fifteen   days  from   the   first   publication  of  notice; 
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and  the  sale  must  not  be  made  before  that  day,  but  must 
be  made  within  six  months  thereafter/'  As  the  order 
was  made  on  the  third  day  of  March,  we  are  unable  to 
see  why  the  administratrix  could  not  have  complied  with 
it  Suppose,  for  instance,  the  notice  had  been  published 
on  the  fourth  day  of  March,  and  the  twentieth  day  of 
the  same  month  had  been  designated  as  the  day  on  or  af- 
ter which  the  sale  would  be  made,  there  would  then  havo 
been  left  twenty  days  during  which  offers  or  bids  might 
bare  been  received.  Certainly  this  might  have  been,  and 
so  far  as  we  are  advised  was,  a  •sufficiently  long  time  within 
which  to  make  the  sale. 

We  find  no  errors  in  the  record,  and  the  order  appealed 
from  should,  therefore,  be  affirmed. 

Haynb,  C,  and  Foots^  0.,  concurred. 

Thx  Coubt. — For  the   reasons  given  in   the  foregoing 
opinion,  the  order  appealed  from  is  affirmedi 


(No.  123S3.    DqNirtmeBt  One— March  flO,  1888.J 
K  DAVIS  V.  A.  a  HEIMBACH  bt  al.     I.  L.  Mo- 
DANIEL   ET   ku,   Appbllants^  JOHN   M.    WILES 

BT    KU,    RbSPONDBHTS. 
SUIORT— APPLICATIOlf  POB  SUMMABT  FBOCBSS  TO  BlfrOSCB  ColfTRIPUTIOrV 

— NoncB. — An  appJication  under  section  709  of  cbe  Code  of  Civil 
Procedure,  oj  e  surety  who  has  paid  more  tlian  his  share  of  •  iudg- 
ment,  for  execution  against  ois  co-sureties,  must  be  upon  notice. 
Id. — Keuef  OBTAniABLE — Sbtting  Aside  Contract.— Upon  such  an  ap- 
plication, the  applicant  cannot  have  a  contract  set  aside  by  which 
he  was  bound  to  pay  the  whole  judgment. 

Appbal  from  an  order  of  the  Superior  Court  of  Colusa 
County  quashing  an  execution. 


The  facta  are  stated  in  the  opinion* 
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H.  M.  Albery,  for  Appellants, 

Richard  Bayne,  for  Eespondents. 

Hayne,  C. — This  is  an  appeal  by  defendants,  Mc- 
Daniel  and  Miller,  from  an  order  quashing  an  execution 
issued  at  their  instance  against  their  co-defendants,  Wiles 
and  Ludy. 

It  appears  that  these  four  parties  were  sureties  upon  a 
note  of  defendant  Heimbach  to  the  plaintiff  Davis,  and 
were  all  defendants  in  the  action,  which  was  upon  the 
note.  Judgment  having  been  entered  against  them, 
McDaniel  and  Miller  paid  the  whole  amount,  and  then, 
under  section  709  of  the  Code  of  Civil  Procedure,  took 
out  a  writ  of  execution  against  their  co-defendants,  Wiles 
and  Ludy,  for  their  proportion.  This  execution  was 
quashed  by  order  of  the  court,  and  from  this  order  the 
appeal  is  taken. 

The  section  referred  to  provides  that  contribution 
may  be  enforced  in  this  summary  manner  "if  within 
ten  days  after  his  payment"  the  party  files  a  notice,  etc. 
The  whole  sum  paid  was  $5,600.58.  Of  this,  $3,3 54.30 
was  paid  on  May  18th,  and  the  remainder  not  until  Juno 
24th.  The  notice  and  claim  were  filed  on  June  27th. 
It  is  open  to  doubt  whether  such  filing  was  "within  ten 
days  after  his  payment."  For,  the  proceeding  being  statu- 
tory, the  course  pointed  out  by  the  statute  must  be 
strictly  pursued.  {Hansen  v.  Martin,  63  Cal.  282.)  But 
without  expressing  an  opinion  upon  this  point,  we  think 
there  are  other  grounds  upon  which  the  order  should  be 
affirmed. 

1.  The  order  directing  the  issuance  of  the  execution 
was  obtained  without  notice  to  the  parties  to  be  affected 
by  it  We  have  not  been  referred  to  any  decision  in 
relation  to  the  section  under  which  the  proceedings 
were  taken.  But  there  are  several  decisions  in  rela- 
tion   to    section    942,    which    provides    for    the    entry    of 
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judgment  against  sureties  on  appeal  bonds.  In  Ladd 
V.  Pamell,  57  Cai.  232,  the  court  said  that  it  saw  nothing 
in  the  point  that  that  section  was  unconstitutional. 
But  in  that  case  it  appears  from  the  opinion  that  notice 
had  been  given,  and  from  the  argument  of  counsel  it 
would  seem  that  the  point  in  which  the  court  could  see 
nothing  was^  that  the  sureties  were  entitled  to  a  trial  by 

In  the  subsequent  case  of  Meredith  v.  8.  C.  M.  A.  of 
Baltimore,  60  Cal.  617,  it  was  held  that  the  sureties  on 
an  appeal  bond  were  not  entitled  to  notice  of  an  applica- 
tion for  judgment  against  them.  The  ground  of  the 
decision  seems  to  have  been  that  the  section  did  not  pro- 
vide for  notice,  and  that  it  must  be  presimied  that  the 
sureties  contracted  with  reference  to  existing  law,  which 
therefore  entered  into  and  formed  a  part  of  their  con- 
tract It  is  to  be  observed  of  this  case  that  the  statute 
construed  does  not  in  terms  dispense  with  notice.  It  is 
simply  silent  upon  the  subject.  And  if  it  be  true  that, 
when  taken  in  connection  with  other  provisions  of  the 
same  code  (sees.  1005  and  1011),  it  does  not  provide  for 
notice,  vet  it  is  deserving  of  consideration,  whether,  in 
view  of  the  importance  of  an  opportunity  to  be  heard, — 
a  right  which  almost  always  exists, — it  ought  not  to  be 
presumed  that  the  parties  contracted  with  reference  to  it, 
and  that  it  formed  a  part  of  their  contract.  To  say 
otherwise  is  to  dispense  with  a  fundamental  and  impor- 
tant right  by  a  somewhat  strained  application  of  an  arti- 
ficial rule  of  construction  of  a  contract. 

But  however  this  may  be  as  to  the  section  in  relation 
to  appeal  bonds,  the  doctrine  of  the  case  has  no  applica- 
tion to  the  section  involved  here.  This  section  provides 
that  the  party  seeking  the  entry  of  judgment  shall  *'file 
with  the  clerk  of  the  court  where  the  judgment  is  ren- 
dered notice  of  his  payment  and  claim  to  contribution  or 
repayment.''  It  is  true  that  it  does  not  specify  the  per- 
son to  whom  the  notice  is  to  be  given,  or  its  period,  or 
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the  manner  in  wbicb  it  is  to  be  given.  But  the  natural 
meaning  of  the  word  '^notice"  is  a  notice  to  some  one, 
and  if  the  person  be  not  indicated^  the  plain  inference  is, 
that  the  party  intended  is  the  person  who  is  interested, 
— ^the  one  who  is  to  be  proceeded  against  Even  if  this 
were  not  the  natural  meaning  of  the  word  we  should 
hesitate  long  before  concluding  that  the  legislature  in- 
tended to  provide  for  judgment  against  a  man  in  a  court 
of  justice  without  giving  him  an  opportunity  to  be  heard 
in  his  defense.  But,  as  above  stated,  it  is  not  straining 
the  language  to  hold  that  some  notice  to  the  parties  in- 
terested is  necessary,  and  if  this  is  so,  the  period  and 
manner  of  giving  it  are  provided  in  other  parts  of  the 
code.     (Code  Civ.  Proc.,  sees.  1005-1011  et  seq.) 

The  order  directing  the  execution  having  been  without 
notice,  the  proceedings  were  properly  vacated. 

2.  The  showing  made  by  the  respondents  opon  the 
motion  to  quash  was  sufficient  to  sustain  the  order  made. 
The  respondents  produced  a  written  contract  made  be- 
fore the  judgment,  by  which  the  appellant  McDaniel,  in 
consideration  of  the  assignment  to  him  of  the  principal's 
interest  in  a  certain  firm,  and  the  conveyance  by  the 
principal's  wife  of  a  piece  of  real  estate  (which  transfers 
were  duly  made),  agreed  to  pay  the  whole  debt  himself. 
McDaniel  admitted  that  be  signed  the  agreement,  but 
urged  that  he  did  so  '^without  first  having  read  it,  and 
without  knowing  what  it  contained,''  and  that  it  did  not 
truly  express  what  was  in  fact  the  understanding  of  the 
parties.  Without  expressing  any  opinion  as  to  whether 
the  showing  made  would  entitle  McDaniel  to  maintain  a 
suit  in  equity  to  have  the  contract  set  aside,  it  is  8u£S- 
cient  to  say  that  as  long  as  it  stands  it  is  a  good  answer 
to  an  application  for  contribution,  whether  by  motion  or 
action.  {John  v.  Jones,  16  Ala.  464;  and  compare  Taylor 
V.  Reynolds,  53  Cal.  687,  and  Logan  v.  Talbot,  59  CaL 
658.)  And  we  think  it  clear  that  he  cannot  have  the  con- 
tract set  aside,  and  all  the  equities  adjusted  in  this  summary 
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proceeding  based  upon  affidavits.  Still  lass  can  he  ig- 
noxe  the  contract  entirely,  and  calmly  proceed  to  take 
ont  his  exacntion  in  defiance  of  it^  and  withont  so  much 
as  notice  to  those  interested. 

The  other  points  made  do  not  seem  to  require  special 
notice. 

We  therefore  advise  that  tha  order  appealed  fjBom  be 
affirmed* 

Foots,  0.^  and  Bxlohxb^  OL  CL|  eomnirre&' 

The  CouBT. — ^For  the  reasons  given  in  tha  fanffAng 
opinion,  the  order  appealed  from  is  afflnnadii 


IKo.  12128.    Departmnt  Onai-tfardi  tO^  1881.1 
JOHN  M.  GWINN,  Adhikistb^tqb,  sra,  cm  Bmama 

R.     QwiJSfV,    DSOEASSD,    BXSPOHDXHT,    V.    D.    TTAMTTr 

TON,    Administsatob,   xra,   o»   HAJuoaox   CKrmr, 
Decxassd^  Appxllaitt. 

Law  or  m  Case— Dicta— Dscismr  <m  UmnensAsr  FonnrwWblls 
the  rule  at  to  the  law  of  the  ease  does  not  protcet  men  iieiOt  7«t  ^ 
decision  on  a  point  which  arose  In  the  eaee  la  within  the  mle^  al- 
though  it  was  not  aeceasary  to  the  disposition  of  the  appcaL 

FivDiHGs  BT  Refeeeitcb  TO  PLiAnzHGS.— if  the  eomplaiat  hs  snfBeisBt^ 
a  finding  by  reference  to  it  is  ewfHdimt, 

Apfjeax.  from  a  judgment  of  the  Superior  Conrt  of 
Sacramento  County,  and  from  an  order  lefusiqg  a  new 
triaL 

The  facts  are  stated  in  the  opinlonu 

BaU  di  Craig,  and  BtaUy,  Denaan  S  Oahnan,  fat  Appel- 
lant 

Add  C.  Einkaon,  for  Bespondent 
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Haynb,  C. — Action  for  services  rendered  by  a  aon  to 
his  father.  Judgment  was  rendered  in  favor  of  plaintiff 
for  $605;  and  the  defendant  appeals. 

1.  It  is  contended  that  the  complaint  does  not  state  q 
cause  of  action.  But  we  think  that  matter  was  con- 
cluded by  the  decision  on  the  former  appeal.  Upon  the 
first  trial,  judgment  was  rendered  for  plaintiflF  for 
$2^328.87,  and  the  defendant  appealed.  The  judgment 
was  reversed  because  a  great  part  ^f  the  demand  was 
considered  to  be  barred  by  the  statute  of  limitations. 
This  of  course  did  not  involve  the  sufficiency  of  the 
complaint  But  the  question  of  the  sufficiency  of  the 
complaint  was  the  main  point  discussed;  and,  as  we 
understand  the  opinion^  the  court  decided  against  the 
defendant;  and  held  that  the  complaint  stated  a  cause  of 
action.  We  readily  concede  that  the  rule  as  to  the  law 
of  the  case  does  not  protect  mere  dicta.  But  a  decision 
upon  a  point  which  arose  in  the  case,  and  was  decided, 
is  not  a  dictum,  although  it  was  not  necessary  to  the 
disposition  of  the  appeal.  (Table  Mountain  v.  Stranahan, 
21  Cal.  551;  and  compare  Olney  v.  Sawyer,  54  Cal.  384, 
385;  Camron  v.  Kenfield,  57  Cal.  553,  554;  San  Francisco 
V.  S.  V.  W.  W.,  53  Cal.  610.)  Doubtless  the  counsel  for 
the  plaintiff  relied  upon  the  decision,  and  it  would  be 
unjust  to  suffer  the  sufficiency  of  the  complaint  to  be 
again  called  in  question. 

If  the  complaint  is  held  to  be  sufficient,  the  finding 
by  reference  to  it  is  sufficient  (McEwen  v.  Johnson,  7 
Cal.  260;  Pralus  v.  Pacific  0.  &  S.  M.  Co.,  35  Cal.  34,  35; 
Carey  v.  Brown,  58  Cal.  184;  Moore  v.  Clear  Lake  Co.,  68 
Cal.  146;  Johnson  v.  Klein,  70  Cal.  186.)  Possibly  the 
reference  in  question  would  not  cover  the  plea  of  the 
statute  of  limitations.  But  that  point  is  not  raised  by 
counsel,  and  we  do  not  think  that  the  circumstances  are 
such  as  to  require  us  to  notice  it. 

2.  It  is  urged  that  the  defendant  should  have  been 
allowed  a  credit  of  $566.48,  which  was  the  price  of  a  crop 
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of  grain  raised  upon  the  land  of  a  third  person.  The 
evidence  seems  to  us  to  justify  the  respondent's  conten- 
tion that  this  crop  was  put  in  bj  the  son  and  one  St. 
Louis  for  theii  own  benefit,  and  that  this  was  with  the 
consent  of  the  father.  There  is  some  evidence  against 
this  view.  Thus  it  was  shown  that  the  son  used  the 
father's  team  for  the  work,  and  that  the  father  paid  a 
man  to  assist  in  harvesting  the  crop.  On  the  other 
hand,  the  son  evidently  made  the  cropping  contract  in 
his  own  name  and  ostensibly  for  his  own  benefit  This 
was  the  understanding  of  the  owner  of  the  land;  for 
he  says:  **I  judged  his  father  let  him  have  the  team  to 
d^e  him  a  show.''  And  it  was  proven  that  on  one 
occasion,  when  the  father  was  asked  whether  the  crop- 
ping contract  was  not  an  extension  of  his  business,  he 
said:  "IVe  got  nothing  to  do  with  it;  it  is  Belden's." 
And  he  further  said  'Hhat  his  crop  was  all  in,  and  that 
Belden  could  have  his  team  to  put  in  the  crop."  The 
-subsequent  remark  about  "running  the  ranch"  appears 
to  us  to  refer  to  the  ranch  upon  which  they  lived,  and 
not  the  place  where  this  crop  was  put  in.  Upon  the 
whole  testimony,  we  cannot  say  that  the  court  below 
came  to  a  wrong  conclusion  as  to  this  matter. 

The  other  matters  do  not  seem  to  require  speeial 
notice. 

We  therefore  advise  that  the  judgment  and  order 
appealed  from  be  affirmed. 

FooTE,  C,  and  Belches,  C.  C,  concurred. 

The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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(No.  12170.    Department  One.— March  20,  1888.1 

DANIEL  STRIOBXAND,  Respondbnt,  v.  ELLEN  E. 
B:0LBR00E:E,  appellant. 

Pboiosbokt  Notb— Sumomrot  Ot  Fobm— iRTEBEST.^An  instrumeni 
in  the  following  lorm.  viz.:  *'GraM  Valley,  July  8.  1882.  $1,000. 
Three  jean  from  date,  i  promise  to  pay  to  Daniel  Strickland,  for 
▼alue  received,  in  United  States  gold  coin,  at  the  rate  of  ten  per 
cent  per  annuai,"^«nd  signed  by  the  makers,  is  a  promissory  note, 
and  is  in  effect  an  agreement  to  pay  one  thousand  dollars  three 
years  after  the  8th  of  July,  1882,  with  mterest  thereon  at  the  rate 
of  ten  per  sent  per  annum, 

Appsal  from  •  judgment  of  the  Superior  Court  of  Ne- 
vada County,  and  from  an  order  refusing  a  new  triaL 

The  facta  are  stated  in  the  opinion* 

Crosi  d  8imand$,  and  A.  B.  Dibble,  for  Appellant 

The  instrument  in  question  is  not  a   promissory  note, 
as  it  does  not  promise  to  pay  anything.     (Norwich  Bank  s 
Hyde,  18  Conn.  279;  Boyd  v.  Brotherson,  10  Wend.  93; 
Smith  V.  Smith,  1  R.  L  398;  53  Am.  Dec.  652;  Poorman  t 
Mills,  89  CaL  850;  2  Am.  Rep.  451.) 

A.  /.  Bidge,  and  /•  L  Oaldwell,  (or  Etespondent 

FooTB,  0. — ^This  action  was  brought  against  Ellen  £ 
'Holbrooke  to  reoover  a  money  judgment  upon  a  writing 
as  follows:— 

^'Gbass  Valley,  July  8,  1882. 
'^$1,000.     Three  years  from  date,  I  promise  to  pay  to 
Daniel  Strickland,   for  value  received,   in    United   States 
gold  coin,  at  the  rate  of  ten  per  cent  per  annual 

"Daniel  P.  Holbbookb. 
"Ellen  E.  Holbbooke.'^ 
Had  the  one  thousand   dollars   in    figures   and    dollar- 
mark  been  expressed  in  words,   the  writing  would  have 
.read  thus:^ 
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''Gbass  Valley,  July  8,   1882, 

''One  thousand  dollars.  Three  years  from  date,  I 
promise  to  pay  Daniel  Strickland,  for  value  leoeived, 
in  United  States  gold  coin,  at  the  rate  of  ten  per  cent 
per  annual  ''Banixl  P.  Holbbookx. 

''Elubk  E.  Holbbookx." 

The  action  was  brought  upon  this  instrument  as  if  it 
was  a  promissory  note  for  the  payment  of  money;  the 
prayer  of  the  complaint  was  a  judgment  against  Ellen 
E.  Holbrooke  for  one  thousand  dollars,  and  interest  at 
the  rate  of  ten  per  cent  per  annum  from  date.  A  de- 
murrer to  the  complaint  being  overruled,  an  answer  was 
filed  denying  all  the  allegations  of  the  first-mentioned 
pleading.  Judgment  was  rendered  as  prayed  for,  and 
an  order  made  denying  the  defendant's  motion  for  a 
new  trial  From  the  judgment  and  order  this  appeal  i^ 
taken. 

The  instrument  above  set  out  was  offered  in  evidence; 
it  was  objected  to*  but  admitted  by  the  court  It  was 
read,  and  the  plaintiff  offered  evidence  which  tended  to 
prove  that  no  portion  of  the  principal  sum  of  money  or 
interest  thereon  had  ever  been  paid.  The  defendant 
offered   no  evidence  whatever. 

The  question  for  determination  is.  What  is  the  legal 
effect  of   the  alleged  promissory  note? 

To  us  it  seems  that,  by  the  terms  thereof,  at  Grass 
Valley,  on  the  8th  of  July,  1882,  Daniel  P.  and  Ellen  E. 
Holbrooke,  one  thousand  dollars,  three  years  after  said 
8th  of  July,  1882,  promised  to  pay  Daniel  Strickland, 
for  value  received,  in  United  States  gold  coin,  with  ten 
per  cent  per  annum;  or  what  is  the  same  thing: — 

At  Grass  Valley  on  the  eighth  day  of  July,  1882,  Daniel 
P.  and  Ellen  E.  Holbrooke  promised  to  pay,  three  yeard 
after  the  said  eighth  day  of  July,  1882,  Daniel  Strickland 
one  thousand  dollars  in  United  States  gold  coin,  for  value 
received,  with  interest  at  the  rate  of  ten  per  cent  per 
annum  from  said  last-mentioned  datOi 
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Taking  the  whole  instrmnent  in  all  its  terms,  it  is 
evident  that  it  was  a  written  engagement  by  the  signers 
thereof  to  pay  a  certain  sum  of  money  at  a  certain  time, 
with  interest  from  the  date  of  the  instrmnent,  for  valne 
received. 

The  sum  or  amount  of  such  an  instrument  need  not 
necessarily  be  expressed  in  words;  if  expressed  in  figures 
or  ciphers,  it  has  the  same  effect.  (Story  on  Promis- 
sory Notes,  sees.  20,  21.) 

No  particular  form  of  words  is  necessary  to  constitute 
such  a  writing.  The  form  of  it  may  be  varied  at  the 
pleasure  of  the  individual  executing  it,  provided  that  in 
all  cases  the  form  adopted  amounts  in  legal  effect  to  a 
written  promise  for  the  payment  of  money  absolutely 
and  at  all  events,  and  it  interferes  with  no  statute  regu- 
lation.     (Story  on  Promissory  Notes,  sec.  12.) 

The  instrument  in  question  needed  no  correction,  or 
addition  to,  or  subtraction  of  words  therefrom,  to  make 
it  a  promissory  note.  It  was  just  as  certainly  a  promise 
to  pay,  for  value  received,  one  thousand  dollars  in  gold 
coin  three  years  after  a  certain  date,  with  interest  at  a 
certain  rate,  as  if  the  one  thousand  dollars  had  been 
written  after  the  word  "pay"  in  the  body  of  the  note, 
instead  of  being  written  as  it  was,  before  the  word 
''three." 

For  these  reasons,  we  are  of  opinion  that  the  judgment 
and  order  of  the  court  below  should  be  affirmed* 

HAYmt,  C,  and  Belohbb,  C.  O.,  concurred. 

The  CouET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied* 
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[No.  12303.    Department  One. — March  20,  1888.] 

EDWAED  BOOTH  bt  al..  Appellants,  v.  J.  IL 
HOSKINS,  Respondbnt. 

VVriTTEZI    GoifTBAOT — ^LOAN— PAROL    AOMEMTtTfT    TO    BXTEKD    TiME    OF 

Payment. — Where  a  contract  of  loan  is  executed  in  writing,  a  parol 
agreement  to  extend  the  time  of  payment,  if  made  at  the  time  of  thp 
loan,  cannot  change  the  terms  of  or  be  substituted  for  the  written 
contract ;  and  if  made  subsequently,  cannot  create  a  new  or  continu- 
ing contract,  so  as  to  take  the  original  contract  out  of  the  operation 
of  the  statute  of  limitations. 

MoRTOAOE — Deed  to  Secure  lin>EBTEDiTESB.^A  deed  absolute  on  its  face 
accompanied  by  a  contemporaneous  defeasance  showing  that  it  was 
made  to  secure  the  payment  of  a  sum  ot  money  loaned  by  the  grantee 
to  the  grantor,  and  payable  at  a  future  day  with  interest,  is  a 
mortgage. 

Id. — Bab  ov  Mortgage  Debt — Foreclosxtrb. — A  mortgagee  is  not  en- 
titled to  have  his  mortgage  foreclosed,  when  the  debt  to  secure  which 
it  was  given  is  barred  by  the  statute  of  limitations. 

Id. — Quieting  Title  by  Mortgaqob — Payment  of  Debt — Condition. — 
In  an  action  by  the  mortgagor,  brought  after  the  mortgage  debt  had 
become  barred  by  the  statute  of  limitations,  to  quiet  his  title  against 
the  claim  asserted  by  the  mortgagee  under  the  mortgage  deed,  the 
court  may  impose,  as  a  condition  to  the  relief  asked,  that  the  plain- 
tiff first  pays  the  amount  of  the  mortgage  debt. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Placer  County,  and  from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Taylor  dk  Holl,  for  Appellants. 

J.  M.  Fulweiler,  and  0.  A.  &  F.  P.  TuttU,  for  Re 

spondent 

Belchbb,  0.  0. — The  plaintiffs  commenced  this  ac- 
tion on  the  twenty-ninth  day  of  July,  1885,  to  quiet  their 
title  to  a  quarter-section  of  land  in  Placer  County.  By 
his  answer,  the  defendant  denied  that  the  plaintiffs,  or 
either  of  them,  had  owned  the  land  in  question  since 
the  thirteenth  day  of  July,  1878,  admitted  that  he 
claimed    to   own   it,    and   by    way   of   cross-complaint   al- 


Digitized  by 


Google 


273  Booth  v.  Hoskhts.  [Sup.  Ot 

leged  that^  on  the  thirteenth  day  of  July,  1878|  the  plain* 
tiff  Booth  was  the  sole  owner  of  the  land,  and  on  that 
day,  for  and  in  consideration  of  the  sum  of  $108^  gold 
coin^  paid  to  him  by  defendant,  executed  and  delivered 
to  defendant  a  good  and  sufficient  deed  of  the  same,  and 
thereby  the  defendant  became,  ever  since  has  been,  and 
now  is,  the  owner  thereof.  And  the  prayer  was,  that  the 
defendant's  title  be  quieted  as  against  the  plaintifEa. 
The  plaintiffs  answered  the  cross-complaint  and  ad- 
mitted the  execution  of  the  deed  as  alleged,  but  averred 
that  it  was  a  quitclaim  deed,  and  was  made  for  and  as 
a  mortgage,  and  was  so  understood  and  intended  by  the 
parties  thereto,  to  secure  the  payment  of  $408,  with  in- 
terest thereon  at  the  rate  of  one  and  one  quarter  per 
cent  per  month,  due  from  Booth  to  the  defendant  for 
money  loaned  and  advanced  to  him  by  defendant;  and 
then  further  averred  that  all  daim  and  demand  which 
defendant  may  have  had  against  Booth,  on  account  of 
the  money  90  loaned  and  advanced,  was,  before  the  com- 
mencement of  the  action,  barred  by  the  provisions  of 
sections  337  and  339  of  the  Code  of  Civil  Procedure. 

At  the  trial,  the  deed  referred  to,  being  an  ordinary 
quitclaim  deed,  was  introduced  in  evidence,  and  also  a 
paper  signed  by  both  parties,  which  reads  as  follows: 
^This  agreement,  made  and  entered  into  this  thirteenth 
day  of  July,  1878,  by  and  between  Edward  Booth  of 
Placer  County,  state  of  California,  and  J.  H.  Hoskins,  also 
of  said  county  and  state,  witnesseth:  That  whereas,  the 
said  party  of  the  first  part  has  entered  at  the  Sacramento 
land-office  [describing  the  quarter-section  in  contro- 
versy] ;  and  whereas,  said  party  of  the  second  part  has 
furnished  the  said  party  of  the  first  part  $408,  in  United 
States  gold  coin,  for  the  said  above-described  land;  and 
whereas,  to  secure  the  party  of  the  second  part,  the  said 
Edward  Booth  has  this  day  deeded  to  J.  H.  Hoskins  his 
right,  title,  and  interest  in  the  above-described  land, — 
jQow,   therefore,   this   agreement   witnesseth:   That   if   the 
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Baid  Edward  Booth  shall  repay  to  the  said  J.  H.  Hos- 
kins  the  sum  of  $408  within  three  months  from  the  date 
of  this  instrument^  with  interest  at  one  and  one  quarter 
per  cent  per  month,  then  the  said  J.  H.  Hoskins  shall 
leoonvej  to  the  said  Booth  the  above-described  land  and 
all  its  appurtenances." 

The  defendant  was  a  witness  in  his  own  behalf  and 
testified:— 

'That  at  the  time  of  the  execution  and  delivery  of  the 
said  deed,  Booth  also  delivered  to  him  the  certificate  of 
purchase,  just  received  from  the  receiver  of  the  land- 
office,  with  the  express  understanding  that  the  patent 
was  to  be  delivered  to  him  (Hoskins)  when  it  should  be 
issued  by  the  government;  and  that,  although  the  writ- 
ten instrument  recited  the  promise  to  pay  within  three 
months  from  the  thirteenth  day  of  July,  1878,  yet  it  was 
distinctly  understood  and  agreed  between  him  and  Booth 
that  he  (Hoskins)  should  receive  the  patent  and  hold  it 
as  additional  security,  and  that  Booth  should  have  4 
reasonable  time,  after  the  issuance  of  the  patent,  to  pay 
the  $408  and  interest;  that  he  never  asked  Booth  to  pay 
him,  or  expected  Booth  to  pay  him,  or  that  his  money 
was  due  until  after  the  patent  had  been  issued;  that  it 
was  not  until  about  the  twenty-fifth  day  of  July,  1881, 
when  he  went  to  the  land-office  and  found  that  the  pat- 
ent had  been  issued  during  the  winter  preceding,  and 
that  Booth  had  caused  it  to  be  delivered  to  him  by  mak- 
ing an  affidavit,  etc;  that  about  the  last  of  August,  or 
in  the  fore  part  of  September,  1881,  he  saw  Booth  and 
asked  him  about  his  getting  the  patent,  and  the  pay- 
ment of  what  Booth  owed  him  for  the  purchase  of  the 
land;  that  Booth  admitted  that  he  got  the  patent,  and 
said  he  was  going  to  keep  it,  and  that  his  deed  to  Hos- 
kins was  not  good  because  it  was  not  signed  by  Booth's 
wife,  and  that  he  did  not  propose  to  pay  him  (Hoskins) 
until  he  got  ready,  if  at  all;  that  then  was  the  first  time 
that  Booth  had  ever  been  asked  by  him  for  the  money, 
LXXT.Oai.^18 
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or  had  refused  to  stand  by  his  agreement  made  at  the 
time  of  the  payment  for  the  land  and  execution  of  the 
deed." 

The  foregoing  was  all  the  evidence  introduced  by 
either  side  upon  the  question  as  to  the  purpose  and  effect 
of  the  deed  from  Booth  to  defendant,  and  upon  the  ques- 
tion as  to  whether  the  defendant's  cause  of  action  to 
recover  back  his  money  was  barred  by  the  statute  of 
limitations  or  not 

The  court  found  that  prior  to  the  execution  of  the  deed 
Booth  resided  with  his  family  upon  the  quarter-section 
and  filed  a  homestead  thereon,  stating  in  his  declaration 
of  homestead  all  the  facts  required  by  law  to  be  stated 
therein,  and,  among  others,  that  the  property  was  then 
of  the  value  of  $2,500;  that  at  the  time  of  the  trial  the 
property  was  of  the  value  of  $20,000;  that  the  deed  *'was 
intended  to  vest  the  title  to  said  premises  in  said  Hoskins, 
in  trust,  and  to  secure  the  payment  of  $408,  with  interest  at 
one  and  one  quarter  per  cent  per  month,  loaned  by  Hoskin^ 
to  Booth  on  the  day  last  aforesaid,  to  pay  for  and  secure 
the  title  to  said  land  from  the  government  of  the  United 
States";  that  the  amount  then  due  was  $918,  no  part  of 
which  sum  had  been  paid  or  tendered,  and  that  defend- 
ant's right  to  recover  the  amount  due  him  was  not  barred 
by  the  provisions  of  sections  3S7  and  339  of  the  Code  of 
Civil  Procedure. 

And  as  a  conclusion  of  law  the  court  found:  'That  in 
fairness  the  plaintiffs  ought  not  to  have  any  relief  in  this 
action  until  they  first  pay  the  defendant  his  just  debt; 
that,  seeking  equitable  relief,  they  should  show  equity  on 
their  side;  that  defendant,  Hoskins,  is  entitled  to  a  decree 
foreclosing  his  said  deed  as  a  mortgage,  and  foreclosing 
plaintiffs  of  and  from  all  right,  title,  and  equity  of  re- 
demption therein,  after  execution  of  sheriff's  deed  there- 
for according  to  the  law  and  the  practice  of  the  court, 
and  for  the  simi  of  $918,  to  be  paid  out  of  the  amount 
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arising  from  the  legal  sale  of  said  premises,  over  and 
above  the  sum  of  $5,000,  exempt  as  a  homestead.*' 

Judgment  of  foreclosure  was  accordingly  entered  in 
favor  of  the  defendant,  from  which,  and  from  an  order 
denying  them  a  new  trial,  the  plaintiffs  have  appealed. 

The  first  question  that  presents  itself  for  consideration 
is.  What  was  the  character  of  the  defendant's  deedt  We 
think  it  entirely  clear  that  the  deed  was  intended  to  be 
and  was  only  a  mortgage.  The  defeasance,  executed 
contemporaneously,  shows  beyond  doubt  that  it  was 
made  to  secure  the  payment  of  a  sum  of  money  loaned 
by  the  grantee  to  the  grantor  and  payable  at  a  future  day, 
with  interest  In  such  a  case  a  deed  absolute  is  held  to 
be  and  is  treated  as  a  mortgage.  (Farmer  v.  Orose,  42 
CaL  169;  Montgomery  v.  Spect^  65  CaL  862.) 

The  next  question  is,  Was  the  defendant's  cause  of 
action  to  recover  back  his  money  barred  by  the  statute 
of  limitations?  We  think  it  was.  By  express  provision 
of  the  written  contract,  made  at  the  time  of  the  loan,  the 
money  was  to  be  repaid  in  three  months.  Under  this 
contract  the  debt  became  due,  and  the  statute  began  to 
run  in  October,  1878,  and  an  action  was  consequently 
barred  after  four  years  from  that  time.  There  is  nothing 
to  take  the  case  out  of  the  general  rule  except  the  testi* 
mony  of  defendant  that  it  was  understood  and  agreed 
between  him  and  Booth  that  the  latter  should  have  a 
reasonable  time  to  pay  the  money  after  the  issuance  of 
his  patent.  But  this  agreement  was  oral,  and  if  made 
at  the  time  of  the  loan,  could  not  change  the  terms  of, 
or  be  substituted  for,  the  written  contract,  and,  if  made 
subsequently,  could  not  create  a  new  or  continuing  con- 
tract, so  as  to  take  the  case  out  of  the  operation  of  the 
statute.  (Code  Civ.  Proc,  sec.  360.)  Beside,  if  we  could 
accept  defendant's  theory  we  should  meet  with  a  new 
difficulty.  Defendant  learned,  in  July,  1881,  that  the 
patent  had  been  issued,  and  in  August  or  September  fol- 
bwing  was  informed  by  Booth  **that  he  did  not  propose 
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tx)  pay  him  (Hoskins)  until  he  got  ready,  if  at  all/*  and 
dtill  he  waited  for  three  years  and  a  half  after  that  with- 
out attempting  to  assort  his  rights.  Under  such  circum- 
stauces  tiie  delay  would  seem  to  have  been  unreasonable 
and   inexcusable. 

Now,  conceding,  what  we  do  not  decide,  that,  under  our 
law  as  at  present  framed,  a  mortgage  upon  a  homestead, 
executed  by  the  husband,  but  not  by  the  wife,  is  void 
only  as  to  the  homestead  value,  and  is  good  as  to  the 
excess  {Sargent  v.  Wilson,  5  Cal.  504;  Moss  v.  Warner,  10 
Cal.  296;  Maybury  v.  Ruiz,  58  Cal.  14),  still  the  defend- 
ant's right  to  recover  the  money  due  him  being  barred,  he 
was  not  entitled  to  have  his  mortgage  foreclosed. 

But  were  the  plaintiffs  entitled  to  any  relief  without 
first  paying  the  defendant?  The  whole  case  shows  that 
Booth  justly  owed  the  defendant  all  the  money  claimed 
by  him.  It  was  by  the  use  of  the  money  loaned  by  de- 
fendant that  Booth  acquired  the  title  to  his  property, 
now  of  large  value.  Common  honesty  requires  a  debtor 
to  pay  his  just  debts  if  he  is  able  to  do  so,  and  the  courts, 
when  called  upon,  always  enforce  such  payments  if  they 
can.  The  fact  that  a  debt  is  barred  by  the  statute  of 
limitations  in  no  way  releases  the  debtor  from  his  moral 
obligation  to  pay  it  Moreover,  one  of  the  maxims  which 
courts  of  equity  should  always  act  upon  is,  as  suggested 
by  the  court  below,  that  he  who  seeks  equity  must  do 
equity. 

In  accordance  with  this  maxim,  we  think  the  plaintiffs 
should  be  denied  any  affirmative  relief  until  the  money 
justly  due  to  the  defendant  is  paid. 

The  other  questions  discussed  by  counsel  do  not  require 
special  notice. 

The  judgment  and  order  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court  below  to 
enter  a  decree  upon  the  findings  in  aooordanoe  with  this 
opinion. 

FooTB^  C,  and  Hatnb,  0.,  ocmcurredi 
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The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  the 
eause  remanded,  with  directions  to  the  court  below  to 
enter  a  decree  upon  the  findings  in  aooordanoe  with  th« 
views  above  expressed. 


[No.  11714.    Department  One. — ^Hareh  20,  1888.] 
JOSEPH  BYRNE,  Exbcutob,  bto.,  of  Matthew  Rxxd, 
Deceased,  Appeli^ant,  v.  JULIA  S.  REED  bt  au, 
Respondeitts. 

JuDOMUiT— New  TUal— CoimjOT  or  BvniKVOB.^Wliere  the  evidenos  is 
dearly  conflicting,  the  judgment  will  not  be  reversed  or  a  new  trial 
granted  on  the  ground  that  the  flndinge  are  not  Juatified  1^  the  evi- 
dence. 

BvniENCB — SniKiiro  oirr  Answxb — ^Hbabsat.— -A  party  calling  a  wit- 
ness is  not  entitled  to  have  an  answer  to  a  question  asked  on  the 
direct  examination  stricken  out,  on  the  ground  that  it  is  hearsay*  if 
the  answer  is  responsive  to  the  question. 

In.— DBaLA&iiTioKs  against  iNTKBasr-— Fbaitduubiit  Oovtetahob— 
CoNSiDKBATiON. — In  an  action  by  an  executor  to  set  aside  a  deed  on 
the  ground  that  it  was  executed  without  consideration,  and  conse- 
quently was  in  fraud  of  the  rights  of  his  testator  as  a  creditor  of 
the  grantor,  in  which  the  defense  is  that  the  consideration  for  the 
deed  was  a  pre-existing  indebtedness  due  from  the  grantor  to  the 
grantee,  evidence  of  declarations  of  the  testator,  showing  that  be 
knew  and  spoke  of  the  indebtedness,  is  admissible  as  being  declara- 
tions against  his  interest. 

Id. — EviDCKCB  or  Pubpobb. — In  such  an  action,  the  grantee  may  testify 
as  to  what  her  purpose  was  in  taking  the  deed,  and  that  it  was  not 
taken  to  prevent  any  one  else  from  getting  the  property. 

Nkw  Ibial — Newlt  Discovebed  EviDEifCB. — ^A  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence  is  properly  denied,  when 
the  evidence  claimed  to  be  newly  discovered  is  not  such  as  to  render 
•  different  result  probable  on  a  retrial. 

Appeal   from  a    judgment  of  the   Superior   Court   of 
Placer  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion* 

C-  A.  £  F.  P.  Tvitle,  for  Appellant 

UaU  &  Craig,  and  /•  M.  Fulweiler,  for  Respondents. 
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Belcher^  0.  C. — This  is  an  appeal  by  the  plaintiff 
from  a  judgment  and  order  denying  him  a  new  triaL 

The  action  was  brought  to  remove  an  alleged  cloud 
on  the  plaintiff's  title  to  certain  mining  claims,  situate 
near  Iowa  Hill,  in  Placer  County. 

The  mining  claims  in  controversy  were  formerly 
owned  by  the  defendant,  Adelia  Hill,  and  the  plaintiff 
asserts  title  to  them  under  a  sale  on  execution,  issued 
upon  a  judgment  against  her,  made  to  him,  as  executor 
of  the  last  will  of  Matthew  Reed,  deceased,  on  the  twenty- 
fourth  day  of  September,  1883,  and  under  a  sheriff's  deed 
made  to  him,  in  pursuance  of  the  sale,  on  the  twenty- 
sixth  day  of  March,  1884.  The  defendant  Julia  S.  Reed 
asserts  title  to  the  claims  under  a  deed  made  to  her  by 
her  co-defendant,  Adelia  HiU,  on  the  eighteenth  day  of 
May,  1883. 

It  is  alleged  in  the  complaint  that  this  deed  to  the  de- 
fendant Reed  was  made  without  any  consideration,  and 
with  the  intent,  on  the  part  of  both  grantor  and  grantee, 
to  hinder,  delay,  and  defraud  the  creditors  of  the  gran- 
tor, of  whom  the  plaintiff  was  and  is  one;  and  that  con- 
sequently it  is  a  cloud  on  his  title  which  he  asks  to  have 
removed. 

The  answer  denies  that  the  deed  in  question  was 
made  without  consideration,  or  with  any  intent  to  hin- 
der, delay,  or  defraud  the  creditors  of  defendant  Hill,  or 
any  of  them,  and  alleges  that  on  the  18th  of  May,  1888, 
defendant  Reed,  for  a  full,  sufficient,  and  valuable  consid- 
eration, purchased  the  claims,  and  ever  since  has  been 
and  now  is  the  bona  fide  and  lawful  owner  and  holder  of 
the  same,  and  of  every  part  and  parcel  thereof. 

The  court  below  found  that  on  the  eighteenth  day  of 
May,  1883,  the  aggregate  value  of  the  mining  claims  in 
controversy  was  not  over  $1,100;  that  on  that  day  the 
defendant  Hill  was  justly  indebted  to  the  defendant 
Reed  id  the  sum  of  $1,976.33,  "and  on  said  day,  by 
agreement    thereto    with    said    Reed,    said    Hill   executed 
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and  delivered  to  said  Eeed  the  conveyance  of  said 
properties  mentioned  in  the  complaint  herein,  and  cer- 
tain other  mining  property  not  described  in  the  com- 
plaint, in  fidl  satisfaction,  discharge,  and  payment  of  said 
indebtedness,  and  said  Beed  accepted  said  conveyance 
in  full  satisfaction,  payment,  and  discharge  of  said  in- 
debtedness;  that  the  said  indebtedness,  and  the  satisfac- 
tion and  discharge  thereof,  was  a  full  and  adequate 
consideration  for  the  properties  thus  conveyed;  that  the 
said  conveyance  was  made  and  accepted  in  good  faith, 
and  without  any  intent  to  hinder,  delay,  or  defraud  plain- 
tiff, or  any  creditor  or  creditors  of  defendant  Hill; 
that  the  defendants  Beed  and  Hill  did  not  collude,  or 
intend  by  said  conveyance  or  otherwise,  nor  did  either 
of  them  intend  thereby,  to  hinder,  delay  or  defraud  the 
plaintiff  or  his  co-executor,  or  any  creditor  or  creditors 
of  the  defendant  Hill,  from  collecting  by  execution  or 
otherwise  any  anticipated  or  other  judgment  that  might 
be  rendered  against  defendant  Hill,  or  to  prevent,  hinder, 
or  delay  the  collection  of  any  debt  or  demand  due  by  de- 
fendant Hill  to  any  one.** 

It  was  accordingly  adjudged  and  decreed  that  the  de- 
fendant Julia  S.  Beed  is,  and  since  the  eighteenth  day 
of  May,  1883,  has  been,  the  owner  of  all  the  properties 
conveyed  to  her  on  that  day  by  defendant  Hill,  and 
is  entitled  to  hold  the  same  as  against  the  plaintiff; 
and  that  neither  the  plaintiff  nor  the  estate  of  Matthew 
Beed,  deceased^  ever  acquired  or  had  or  held  any  title  to, 
or  right,  interest,  or  estate  in,  said  properties,  or  any  part 
thereof. 

It  is  claimed  for  the  appellant  that  the  findings  were  not 
justified  by  the  evidence,  and  that  the  judgment  should 
be  reversed  and  a  new  trial  granted  for  that  reason. 
The  answer  is,  that  as  to  all  of  the  disputed  facts  there 
was  a  clear  conflict  in  the  evidence,  that  given  in  behalf 
of  the  respondents  being  quito  sufficient  to  justify  each 
(>f  the  findings.     The  wellsettlcd  rule  in  regard  to  con- 
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flicting  testimony  must^  therefore,  control  the  action  of 
this  court. 

It  is  also  claimed  that  the  court  committed  several  er- 
TOTSy  in  admitting  and  rejecting  evidence,  which  should 
cause  a  reversal  of  the  judgment  We  shall  speak  briefly 
of  each  of  these  alleged  errors. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf, 
and  testified  that  he  told  defendant  HiU,  in  presence  of 
defendant  Reed,  that  he  must  foreclose,  and  that  defend- 
ant Reed  asked  him  if  he  could  come  on  the  other  claims 
if  the  property  mortgaged  did  not  bring  the  amount 
due,  and  he  answered,  "No.'*  Counsel  for  plaintiff  then 
asked  why  he  said  "No/*  The  question  was  objected  to 
and  excluded  by  the  court,  and  we  see  no  error  in  the  rul- 
ing. It  was  certainly  inunaterial  for  the  court  to  know 
what  secret  motives  induced  the  witness  to  answer  as  he 
did. 

The  defendant  Reed  was  called  as  a  witness  by  the 
plaintiff,  and  was  asked  how  she  paid  for  the  property 
conveyed  to  her.  She  answered  that  when  she  pur- 
chased the  property  her  aunt  (defendant  Hill)  owed  her 
$1,976.33,  and  added:  "The  consideration  of  the  indebt- 
edness was  this:  my  mother  gave  my  aunt  five  hundred 
dollars  for  me  September  10,  1868."  She  was  then 
asked  how  she  knew  her  mother  gave  five  hundred  dol- 
lars to  her  aunt,  and  she  answered  that  her  aunt  told 
her  so. 

Counsel  for  plaintiff  moved  to  strike  out  the  answer, 
and  the  court  denied  their  motion.  We  see  no  error  in 
this  ruling.  The  answer  was  responsive  to  the  question, 
and  the  fact  that  it  was  hearsay  was  no  reason  for  strik- 
ing it  out.  Indeed,  the  plaintiff  would  seem  to  have  been 
left  in  a  better  position  with  the  answer  in  than  out. 

On  cross-examination  the  same  witness  was  asked  if 
Matthew  Reed,  in  his  lifetime,  said  anything  to  her 
about  her  aunt  owing  her  this  money.  The  question  was 
objected  to,  and  the  objection  overruled. 
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This  ruling  was  proper.  The  plaintiff  was  claiming 
for  the  estate  of  Matthew  Heed  that  the  conveyance  to 
the  witness  was  made  without  any  consideration,  and  it 
was  proper^  therefore^  to  show,  as  a  declaration  against 
his  interest^  that  Reed,  in  his  lifetime,  knew  and  spoke 
of  the  indebtedness. 

The  witness  was  also  asked  on  her  cross-examinati<m 
if  she  took  the  deed  for  the  purpose  of  preventing  any 
one  else  from  getting  the  property;  and  the  question  was 
objected  to,  but  allowed.  The  question  was  entirely 
relevant  and  proper.  It  was  insisted  for  the  plaintiff 
that  the  witness  took  the  deed  to  hinder,  delay,  and  de* 
fraud  creditors,  and  whether  she  did  so  or  not  was  the 
principal  issue  to  be  decided.  She  was  a  competent 
witness,  and  it  was  proper  for  her  to  state  what  her  pur- 
pose was. 

The  defendants  were  permitted,  against  the  objection 
of  plaintiff,  to  prove  by  the  witness  Hobson  that  in  1879 
plaintiff's  testator  told  him  that  defendant  Hill  held  five 
hundred  dollars  in  trust  for  defendant  Heed.  For  the 
reasons  above  stated,  we  see  no  error  in  this  ruling. 

The  testimony  of  Hobson  as  to  what  plaintiff  said 
about  the  value  of  the  mortgaged  property,  and  the  peti* 
tion  of  defendant  Hill  to  set  aside  the  sale  under  the 
Gleeson  mortgage,  were  admissible  to  show  that  defend- 
ant Hill  might  honestly  have  believed,  and  did  believe 
when  she  conveyed  the  claims  in  controversy  to  defend- 
ant Eeed,  that  the  mortgaged  property  was  more  than 
sufficient  to  pay  all  encumbrances  upon  it 

One  of  the  grounds  upon  which  the  plaintiff  made  his 
motion  for  a  new  trial  was  newly  discovered  evidence, 
which  he  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  triaL 

Applications  for  new  trial  are  addressed  to  the  sound 
legal  discretion  of  the  trial  court,  and  the  action  of  that 
court  will  not  be  disturbed,  except  for  an  abuse  of  its 
discretion,    the    presumption    being    that    the    disoretion 
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was  properly  exercised.  And  to  entitle  a  party  to  a  new 
trial  on  the  ground  of  newly  discovered  evidence^  it 
must  appear:  "1.  That  the  evidence,  and  not  merely  its 
materiality,  be  newly  discovered;  2.  That  the  evidence 
be  not  cumulative  merely;  3.  That  it  be  such  as  to  render 
a  different  result  probable  on  a  retrial  of  the  cause;  4. 
That  the  party  could  not  with  reasonable  diligence  have 
discovered  and  produced  it  at  the  trial;  and  6.  That  these 
facts  be  showTi  by  the  best  evidence  of  which  the  case 
admits.'*     (Hayne  on  New  Trial  and  Appeal,  sec  88.) 

In  support  of  his  motion  the  plaintiff  filed  two  affida- 
vits, and  these  were  met  by  counter-affidavits  on  the 
part  of  defendants.  After  carefully  reading  all  of  the 
affidavits,  we  are  of  the  opinion^  assuming  what  is  said 
in  them  to  be  true,  that  the  court  below  acted  rightly  in 
denying  the  motion,  as  a  retrial  probably  would  not  and 
ought  not  to  produce  any  different  result 

We  find  nothing  in  the  record  which  calls  for  a  re- 
versal of  the  judgment,  and  therefore  advise  that  the 
judgment  and  order  be  affirmed. 

Foots,  0.,  and  Haynb,  0.,  concurred* 

Thb  Court. — ^For  the  reasons  given  in  the  forcing 
opinion,  the  judgment  and  order  are  affirmed* 


(No.  9711.    Department  Two.— March  20,  1888.1 

FKEDERICK  SCHUMACHER,  Ebspondent,  v.  PAT- 
RICK CONNOLLY,  Appellant. 

Sale — ^Dexivebt — Change  or  Possession. — ^The  sale  bf  which  the 
plaintiff  claims  title  to  the  property  in  question,  held,  to  have  been 
accompanied  by  an  immediate  delivery,  and  by  an  actual  and  con- 
tinued change  of  possession. 

« 

Appeal  from  a  judgment  of     the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  and  from  aiL  order 

refusing  a  new  triaL  ... 
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On  and  prior  to  the  26th  of  June^  1883^  one  Bichard 
White  was  the  owner  and  in  possession  of  a  crockery 
store  and  contents  at  No.  340  Third  Street,  in  the  city 
and  county  of  San  Francisco^  and  was  living  with  his 
family  in  a  room  back  of  the  store.  On  that  day  he  sold 
the  store  and  its  contents  to  one  M.  Seligman,  and  after- 
wards never  had  anything  to  do  with  the  business,  and 
never  went  near  the  place  again.  Seligman  immediately 
took  possession  and  held  the  same  until  he  sold  out  to 
the  plaintiff,  who  then  took  possession.  After  the  plain- 
tiff became  the  owner  of  the  store,  he  employed  Mrs. 
White,  the  wife  of  the  original  vendor,  to  assist  him  in 
managing  the  business.  While  the  store  was  being  con- 
ducted by  the  plaintiff,  its  contents  were  attached  as  the 
property  of  White.  The  further  facts  are  stated  in  the 
opinion. 

Oearge  A.  Knight,  ioT  Appellant 

Henry  Eichhoff,  for  BespondenL 

"FooTE,  0. — ^This  was  an  action  for  damages  against 
Oonnolly,  as  sheriff,  for  the  alleged  wrongful  seizure  of 
the  plaintiff's  property,  under  writ  of  attachment  against 
one  R.  White.     The  cause  was  tried  by  a  jury. 

The  plaintiff  had  a  verdict  for  six  hundred  dollars.  A 
motion  for  a  new  trial  was  duly  made,  and  the  court 
below  ordered  "that  said  motion  be  granted  unless  the 
plaintiff  shaU  consent  in  writing  to  a  reduction  of  the 
judgment  herein  from  the  sum  of  six  hundred  dollars 
to  the  sum  of  three  hundred  dollars,  in  which  case  the 
judgment  will  be  modified  accordingly,  and  the  said 
motion  for  a  new  trial  denied." 

The  plaintiff  consented  to  have  the  judgment  modified 
as  required  by  the  court,  and  from  the  judgment  thus 
made  and  given,  and  the  order  denying  a  new  trial,  this 
appeal  is  taken. 

The  point  is  made  by  the  appellant  that  the  judgment 
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should  be  reversed  because  the  evidence  shows  that  there 
was  no  immediate  transfer  and  actual  and  continued 
change  of  possession  of  the  property  attached,  either 
from  White,  the  defendant  in  the  attachment  suit,  to 
one  Seligman,  who  first  bought  the  goods,  or  to  his 
vendee,  Schumacher,  the  present  plaintiff.  It  was  also 
claimed  that  the  sale  was  fraudulent  We  perceive  noth- 
ing in  the  record  to  warrant  us  in  sustaining  the  last 
contention. 

The  evidence  sufficiently  shows  an  immediate  transfer, 
and  an  actual  and  continued  change  of  possession  of  the 
properly  attached  from  White,  the  defendant  in  attach- 
ment, to  SeUgman,  and  from  him  to  the  plaintiff. 

There  was  a  conflict  in  the  evidence  as  to  the  value  of 
the  property  attached,  and  the  modification  of  the  judg- 
ment under  the  order  of  the  trial  court  should  stand. 

We  advise  that  the  judgment  and  order  appealed  from 
be  affirmed. 

Hatkb^  0.,  and  Bsixihsb^  0.  0.,  concurred. 

The  Ooubt. — ^For  reasons  given  in  the  foregoing  opin- 
ion,  (he  judgment  and  order  are  affirmed. 


(No-  12206.    Department  Two. — ^Blareh  20*  1888.1 
ALFRED    PHARIS,    Appellant,    v.    E.    MULDOON, 

RSSPONDSNT. 

BCnmro  Claim — Relooation — Rssuxprioif  or  Work — ^Postino  Notxoc 
— ICabkino  BouifDAJKixs. — Where  a  mining  claim  hat  become  subject 
to  relocation,  the  resumption  of  work  thereon  by  the  original  locator, 
after  a  notice  of  relocation  has  been  posted  thereon,  but  before  the 
relocator  has  marked  the  boundaries  of  his  location,  is  sufficient, 
imder  section  2324  of  the  United  States  Revised  Statutes,  to  prevent 
the  original  location  from  lapsing. 

Appeal  from  a  judgment  of     the  Superior  Oonrt  of 
Amador  County. 
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On  the  10th  of  July,  1884,  the  defendant  loeated  the 
ground  in  controversy  as  a  quartz  mining  olaimi  and 
during  the  year  1885,  expended  theieon,  in  labor  and 
improvements,  the  sum  of  sixty  dollars.  On  the  Ist  of 
January,  1886,  at  the  hour  of  one  o'clock,  a.  m.^  the  plain- 
tiff went  upon  the  ground  and  posted  thereon  a  notice  of 
location  in  his  own  name,  but  did  not  mark  or  establish 
any  boundaries  of  his  location  until  the  6th  of  the  same 
month.  On  the  first  of  January,  1886,  the  defendant,  at 
the  usual  hour  for  miners  to  commence  their  labors, 
resumed  work  upon  the  claim,  with  two  laborers,  and 
worked  the  first  and  second  days  of  the  month  with 
these  laborers,  expending  at  that  time  upon  the  daim 
the  sum  of  ten  dollars,  and  during  the  year  1886  ex- 
pended in  labor  upon  the  claim  the  sum  of  more  than 
two  hundred  dollars.  On  the  18th  of  November,  1886, 
the  plaintiff  brought  the  present  action  to  quiet  his  title 
to  the  mine.  Judgment  was  rendered  in  favor  of  the 
defendant,  from  which  the  plaintiff  appealed.  The  fur- 
ther facts  are  stated  in  the  opinion. 

Curtis  H,  Lindley,  and  Z>.  B.  Bpagnoli,  for  Appellant 

The  performance  by  defendant  of  ten  dollars'  worth 
of  work  on  January  1  and  2,  1886  (making  a  total  ex- 
penditure of  seventy  dollars  since  July,  1884),  did  not 
constitute  a  resumption  of  work  within  the  meaning  of 
section  2324,  United  States  Revised  Statutes,  so  as  to 
preclude  plaintiff  from  perfecting  his  location  on  January 
5tlL  The  phrase  ^^rovided  that  the  original  locators 
•  •  •  .  have  not  resumed  work  after  failure  and  beforo 
such  location,"  as  used  in  section  2324,  United  States 
Revised  Statutes,  should  be  construed  to  mean,  either, — 
1.  That  the  original  locator  has  gone  into  possession  and 
is  actually  engaged  in  making  up  the  deficiency  in  the 
work  of  the  previous  year,  at  the  time  the  second  locator 
initiates  or  perfects  his  location;  or  2.  That  the  original 
iocacor  has  in  the  following  year  commenced  and  corn- 
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pleted  the  amount  of  the  deficiency  prior  to  the  acquisi- 
tion of  any  rights  by  the  subsequent  locator.  {North 
Noonday  M.  Co.  v.  Orient  M.  Co.,  6  Saw.  314;  Jupiter 
M.  Co.  Y.  Bodie  Con.  M.  Co.,  7  Saw.  115 ;  Belk  v.  Meagher, 
104  U.  S.  282;  Little  Gunnell  G.  M.  Co.  v.  Kimber,  1 
Morr.  Min.  Bep.  536;  Du  Prat  v.  James,  65  CaL  658; 
Spiegelberg  v.  Clark,  Copp's  Min.  421.) 

Eagon  &  Bust,  for  Eespondent 

There  was  no  relocation  of  the  respondent's  mine,  by 
the  appellant,  until  the  fifth  day  of  January,  1886, — 
four  days  after  the  former  had  resumed  work  upon  it, — 
because  a  location  can  be  made  only  by  posting  a  notice 
of  such  location,  and  marking  on  the  ground  attempted 
to  be  located  the  boundaries  of  such  location.  (Newhill 
V.  Thurston,  65  CaL  419;  Sweet  v.  Bonk,  4  West  Coast 
Rep.  120;  Belk  v.  Meagher,  104  U.  S.  284;  Funk  v.  Ster- 
rett,  69  Cal  614;  North  Noonday  M.  Co.  v.  Orient  M.  Co., 
6  Saw.  299;  Oarfield  M.  &  M.  Co.  v.  Hoemen,  6  Mont  63; 
Eev.  Stats.  17.  S.,  sec.  2324.)  The  labor  performed  by 
the  respondent,  on  the  first  and  second  days  of  Janu- 
ary, 1886,  constituted  a  resumption,  and  kept  the  re- 
spondent's original  location  good  and  intact  (Belcher 
Con.  0.  M.  Co.  V.  Deferrari,  62  Cal.  160,  and  cases  cited.) 

FooTE,  C. — ^Action  to  quiet  title  to  a  mining  claim.  It 
is  found  by  the  court,  and  assumed  by  counsel  upon  both 
sides,  that  the  claim  of  the  defendant  was  not  open  to  re- 
location until  January  1,  1886. 

At  one  o'clock,  a.  m.,  of  that  day,  plaintiff  posted  his 
notice,  but  did  not  mark  out  his  boundaries  until  Janu- 
ary 5th.  In  the  mean  time,  that  is  to  say,  at  the  usual 
hour  of  commencing  work  of  that  kind  on  the  first  day 
of  January,  1886,  the  defendant  resumed  labor  on  his 
claim,  did  ten  dollars'  worth  of  work  on  it  up  to  the  5th 
of  January,  1886,  and  afterward,  during  that  year,  per- 
formed labor  upon  it  to  the  amount  of  two  hundred  dol- 
lars more. 
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The  marking  of  boundaries  is  a  .necessary  part  of  tbe 
location  (Newbill  v,  Thurston,  65  Cal.  419),  and  this  was 
not  done  until  January  6,   1886  ;-Ae  defendant  had   re- 
sumed  work    "after   failure   and   before   location."     Thi# 
being   the   case,   the   plaintiff^   proceedings   conferred   no; 
right  upon  him  (Belcher  Gon.&:  M.-Co.-y.  Deferrari,'%%^ 
Cal.  163),  even  if  we  concede,  what  we  are  not  ^reipai^^ 
to  admit,  that  an  entry,  by  stealth  at  one.o'clqck  in  t)io 
morning  is  within  the  contemplation  of  the  act  of  Con-., 
gress   (sec.  2324,  Bev.   Stats.   JJ.^  S.)*     The  other  points 
made  require  no  special  notice. 

It  results  that  the  judgment  should  be  affirmed. 

Hayiste^  C*9  and  Bbloheb,  0.  0.,  concurred. 

Thb  Coubt. — !For  reasons  given  in  the  foregoing  opin* 
ion,  the  judgm/ent  is  affirmed. 


[No.  0638.    Department  Two. — Mareh  20,  1888.) 
JOHN    DIEMER,    Appellant,    17.    JOHN    HERBER, 

Respondbnt. 

Mauoious  Fftoscovnoir-^OoxMirHSNT  bt  Magibtbatb— Piu»abub 
Cause — ^Malice. — La  an  action  for  malicious  prosecution,  the  fact 
that  the  plaintiif,  after  an  examination  by  the  committing  magis- 
trate, was  held  to  answer,  is  not  conclusive  evideuoe  that  tbe  prosecu- 
tion iooniplained  of  was  with  provable  cause  and  without  malice. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and.  counter  of  San  Francisco,  and  from  an  order 
refusii;!^  a  new '  triaL 

i.The  faeta  are  stated  tin  .the  iopioioiu 

-  '    ■•      ••        •     .  '    •      '  f         ■  ' 

L*  Quint,  for  AppeUant. 

.The/  nonsuit  'was  improperly  ^^nted,  as  the  evidence 
shows  m^ce  and  wanjt  of  probable  cause.  (HarJcrader 
Y.  Moore,  44  CaL  149,;  2  Greenl.  Ev.,  sec.  455;  Ringgold 
▼.  Haven,  1  CaL  1X6;.  GnnneK  y.  Stewart,  83  Barb.  544.) 
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Edw.  8.  Solomon,  and  Henry  Eichhoff,  for  Bespondent 

The  record  shows  neither  want  of  probable  cause  nor 
malice  on  the  part  of  the  defendant  in  maintaining  the 
prosecution  complained  of.  (Jones  v.  Jones,  71  CaL  89; 
Grant  v.  Moore,  29  OaL  654;  Oanea  y.  S.  P.  B.  B.  Go^ 
SI  OaL  140.) 

FooTE,  0. — ^This  is  an  action  for  damages  for  a  ma* 
licious  prosecution. 

A  jury  was  impaneled  to  try  the  issues  joined,  and 
evidence  was  introduced  on  the  part  of  the  plaintifiF. 
Thereupon  the  defendant  moved  for  a  nonsuit,  and  it 
was  granted.  From  the  judgment  therein  given  and 
made,  and  from  an  order  refusing  a  new  trial,  this  appeal 
is  prosecuted. 

The  facts  of  the  case,  as  they  appeared  in  evidence, 
are  as  follows:  The  plaintiff  and  the  defendant  got  into 
a  discussion  as  to  whether  any  watch  could  be  found  in 
San  Francisco  which  would  run  longer  than  a  week 
without  being  wound  up.  The  defendant  was  willing  to 
bet  five  dollars  against  a  hundred  that  no  such  watch 
could  be  produced.  Finally  the  parties  each  bet  and 
put  up  a  hundred  dollars,  the  plaintiff  betting  that  stun 
that  he  could,  and  the  defendant  betting  that  he  could 
not,  produce  such  a  watch.  Then  the  plaintiff  produced 
a  watch  that  he  said  would  run  longer  than  a  week,  and 
was  told  by  the  defendant  to  take  the  money  which  had 
been  put  up  on  the  wager. 

The  plaintiff,  in  accordance  with  this  permission  and 
request,  took  the  money  and  went  out  of  the  defendant's 
premises.  In  a  very  few  minutes  the  defendant  sent  a 
messenger  after  him  to  bring  back  the  money,  or  he 
would  be  arrested.  The  plaintiff,  thinking  he  had  won 
the  money  fairly,  treated  the  demand  with  scorn.  After- 
ward, through  his  attorney  and  others,  the  defendant 
endeavored  to  induce  the  plaintiff  to  return  the  whole, 
and  then  a  part,  of  the  money,  one  of  the  propositions 


Digitized  by 


Google 


Harchy  1888.]  Diemeb  t;.  Hebbbb.  289 

made  beings  that  if  the  plaintiff  would  pay  back  fifty 
dollars^  the  defendant  would  ''have  it  published  in  all 
the  papers  in  San  Francisco  that  he  was  wrong."  Finally 
the  defendant  and  one  McPherson  came  to  the  plaintiff 
to  see  him  about  the  matter,  and  were  told  that  the  plain- 
tiff would  not  pay  a  cent 

Then  the  defendant  had  the  plaintiff  arrested,  and 
after  a  preliminary  examination  he  was  bound  over  to 
the  superior  court  to  answer  a  charge  of  grand  larceny. 
An  information  was  duly  filed  against  the  plaintiff,  ac- 
cusing him  of  that  crime  in  stealing  one  hundred  dollars 
from  the  defendant  This  information  was  dismissed 
upon  motion  of  the  prosecuting  attorney,  for  the  reason 
that  there  was  ''no  evidence  to  convict"  The  plaintiff 
then  instituted  this  action. 

As  the  matter  appears  to  us,  the  defendant,  having 
made  a  foolish  bet  in  a  vein  of  braggadocio,  and  given 
up  the  money  he  had  staked,  repented  of  it  in  a  very 
short  time,  and  sought  to  get  his  money  back.  Finding 
that  the  person  he  had  bet  with  treated  the  affair  as 
seriouSi  he  tried  the  influence  of  lawyers  and  friends  to 
get  back  that  which  he  had  thus  wagered.  This  not 
bringing  about  the  desired  result,  he  had  the  defendant 
arrested,  charged  with  an  infamous  offense,  and  he  sued 
him  also  civilly  to  recover  the  money,  and  obtained  a 
judgment  He  succeeded  by  this  latter  means  in  ac- 
complishing the  desired  result 

From  the  evidence  before  us,  there  does  not  appear  to 
have  been  the  least  ground  to  believe  that  the  plaintiff 
had  committed  a  larceny.  And  it  is  hardly  compre- 
hensible how  the  defendant  could  have  believed  in  good 
faith  that  such  a  crime  had  been  committed.  The 
whole  affair,  so  far  as  the  defendant  is  concerned,  ex- 
hibits a  reckless  disregard  oi  the  rights  and  character  of 
the  plaintiff,  and  a  willingness  to  resort  unjustly  and 
without  any  proper  foundation  to  the  harsh  arm  of  the 
law,  in  the  shape  of  a  criminal  prosecutioxL 
LXXV.  Cal.— 19 
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The  fact  that  plaintiff  was  held  to  answer  by  the 
committing  magistrate  does  not  alter  the  case.  The  fact 
is  prima  facie  evidence  of  probable  cause  (Oanea  v.  S.  P. 
R.  R.  Co.,  51  Cal.  140) ;  but  it  is  not  conclusive.  That 
is  to  say  if  the  defendant  was  clearly  guilty  of  having 
instituted  a  malicious  prosecution  against  plaintiff  with- 
out probable  cause,  the  fact  that  the  committing  magis- 
trate held  plaintiff  to  answer  does  not  take  away  the 
malice,  nor  establish  conclusively  that  there  was  probable 
cause.  We  do  not  understand  the  case  of  Jones  v.  Jones, 
71  Cal.  89,  or  Hahn  v.  Schmidt,  64  Cal.  284,  to  be  in 
conflict  with  the  foregoing.  Those  cases,  as  we  under- 
stand them,  went  upon  the  theory  that  there  was  re- 
liance upon  the  advice  of  counsel  after  a  full  disclosure 
of  the  fact, — the  counsel  being  the  officers  designated 
by  the  law  to  act  in  such  affairs. 

The  judgment  and  order  should  be  reversed,  and  the 
cause  remanded  for   a  new   trial. 

Hayne,  C.  and  Belches,  C.  C,  concurred. 

The  Couet. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed  and  oause 
remanded  for  a  new  trial 


[No.  9923.    Department  Two.— March  20,  1888.1 
GEOEGE     GEEJLACH,     Appellant,     v.    LDTESS    A. 
TERRY,  Administbatoe,  etc.,  of  Maey  J,  Txjeneb, 
Deceased,  Respondent. 

Action  fob  Sebvices — ^Evidenoe — Geitebal  Issttb. — ^In  an  action  against 
the  estate  of  a  deceased  woman  to  recover  for  services  alleged  to  have 
been  performed  at  her  special  instance  and  request,  evidence  is  ad- 
missible under  the  general  issue,  that  at  the  time  of  the  rendition  of 
the  services  the  deceased  was  living  with  a  man  who  was  her  reputed 
husband,  and  that  the  services  were  rendered  at  his  request. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  FranciscO|  and  from  an  order 
refusing  a  nevr  triaL 
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The  facts  are  stated  in  the  opinioxL 

A.  P.  Needles,  for  Appellant 

The  whole  defense,  being  the  oovertnre  of  deceased 
with  one  Turner,  and  therefore  that  he,  as  her  husband, 
was  liable  for  necessaries  furnished  her,  was  new  matter^ 
and  should  have  been  specially  pleaded.  The  admission 
of  evidence  of  the  coverture  was  therefore  error.  (Pom- 
eroy  on  Remedies,  sec.  711;  Boone  on  Code  Pleading, 
sees.  66,  67 ;  Piatt  on  Property  Rights  of  Married  Women, 
sees.  35,  36;  Kelly  v.  Murphy,  70  CaL  560;  1  Chitt/s 
Pleading,  514,  515,  556.) 

Stetson  &  Houghton,  for  Respondent 

FooTE,  C. — Plaintiff  instituted  this  action  to  leoover 
a  sum  of  money  for  services  as  a  physician,  performed, 
as  he  alleged,  at  the  special  instance  and  request  of  the 
defendant's  decedent.  The  court  below  gave  judgment 
in  favor  of  the  defendant,  and  from  that,  and  an  order 
refusing  a  new  trial,  the  plaintiff  has  appealed. 

There  seems  to  have  been  no  conflict  as  to  any  of  the 
allegations  of  the  complaint,  except  as  to  whether  or  not 
the  services  had  been  rendered  at  the  request  of  the  de- 
cedent, and  on  her  employment  of  the  physician. 

The  complaint  alleged  that  the  physician  had  per- 
formed the  services  at  the  special  instance  and  request 
of  the  reputed  Mrs.  Turner,  and  the  answer  denied  that 
such  was  the  case. 

It  is  claimed  that  all  the  evidence  which  tended  to 
show  the  marital  relations  between  the  decedent  and  J. 
\V.  Turner,  which  the  court  below  allowed  to  be  intro- 
duced on  the  trial,  was  not  admissible,  because  the  an- 
swer did  not  set  up  as  a  special  defense  the  coverture  of 
the  decedent. 

'^Anything  which  rebuts  the  idea  of  a  contract,  ex- 
press or  implied,  is  proper  evidence,"  where  an  action  is 
broiught  for  services  rendered   on  a  contract   to  pay  for 
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them,  either  express  or  implied     {Anguelo  v.  8unol,  14 
Cal,  403.) 

According  to  the  evidence  in  this  cause^  Turner  had 
lived  for  many  years  with  the  decedent,  openly  claiming 
her  as  his  wife,  and  the  marriage  ceremony  had  been 
performed  between  them,  both,  at  tliat  time,  being  in 
ignorance  of  the  fact  that  Turner  was  not  divorced  from 
a  former  wife. 

It  was  also  in  evidence  that  when  the  decedent  was 
taken  sick,  in  her  last  illness,  her  reputed  husband, 
Turner,  employed  Dr.  Gerlach,  and  that  Dr.  Gerlach 
afterward,  while  attending  her,  stated  that  he  looked  to 
him  for  payment,  and  not  to  the  decedent. 

As  it  appears  to  us,  the  evidence  introduced  as  to  the 
marriage  of  the  parties  was  not  introduced  for  the  pur- 
pose of  showing  that  Turner  was  responsible  for  medical 
services  performed  for  his  wife,  as  such,  and  under 
coverture,  but  that  it  was  introduced  for  the  purpose  of 
showing  the  relations  actually  existing  between  the 
parties,  which,  taken  in  connection  with  the  other  evi- 
dence in  the  case,  tended  to  show  the  probability  of  the 
defense  set  up;  viz.,  that  the  decedent  did  not  employ 
the  plaintiff,  but  that  the  person  who,  in  all  respectSy 
had  in  good  faith  for  many  years  assumed  towards  her 
the  relation  of  a  husband,  and  towards  whom  she,  in  the 
same  way,  had  held  the  relations  of  a  wife,  had  made  the 
contract  of  employment 

This  certainly  went  to  rebut  the  allegation  that  she 
had  employed  Dr.  (Jerlach,  and  requested  the  services 
which  he  rendered,  viz.,  had  made  a  contract  for  them, 
as  was  alleged  in  the  complaint. 

The  findings  seems  to  us  responsive  to  the  issues  made 
oy  the  pleadings,  and  are  supported  by  the  evidence. 

We  perceive  no  prejudicial  error  in  the  record,  and  the 
judgment  and  order  should  be  affirmed* 

BsLGHSB^  C.  0.,  concurred. 
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IlAfNE,  C,  concurring. — I  concur  on  the  ground  that 
i^'hile  the  valuable  services  received  bv  the  deceased  con- 
stituted sufficient  consideration  to  support  the  subse- 
quent promise  to  pay  which  I  think  the  evidence  show<3 
was  made,  vet  the  terms  of  such  promise  seem  to  me  to 
bring  it  within  the  statute  of  frauds,  as  being  a  promise 
to  pay  the  debt  of  another. 

The  Couet. — For  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 


(No.  ^71.    in  Bank.— Mareli  20,  1888.] 

WILLIAM     LEVISTOTf,     Appellant,     v.     WILLIAM 

RYAN  £T  AL.,   Respondents. 

MscEsaiTT  Of  FiNDiHos — No  Eyu>EiroB  iNTBODUGED.— The  trial  eourt 
must  make  findings  on  every  material  iuue.  It  is  aot  iuffident  tC' 
aaj  that  it  i«  impoeaible  to  make  the  llnding.  If  no  eufficient  evi- 
dence be  introduced  the  finding  should  oe  againat  the  party  upon 
whom  was  the  burden  ol  proof. 

Fatknt — PuBUC  Land^Bubden  or  PROor. — A  patent  lor  publio  land, 
not  void  upon  its  tace,  is  prima  facie  ralid ;  and  cbe  Durden  at  show- 
ing its  m validity  is  on  the  party  Uta eking  it. 

lj>.— Pre-emption — Ingobpobatbd  n.1tt.— The  prohibition  against  pre- 
emption of  lands  in  an  incorporated  dty  loes  aot  prevent  their  ac- 
quisition m  other  modes. 

in.— AOUCULTURAL   COLLEGE   GRANT — LANDS    SUBJECT    fO    SELECTION.^ 

The  act  of  1872  allows  the  selection  to  be  made  from  any  lands  with- 
in the  state  which  are  subject  to  settlement,  entry,  tale,  or  location 
under  any  laws  of  the  United  States,  with  certain  specified  excep- 
tions. And  in  order  to  attack  a  patent  not  void  upon  its  face,  che 
party  must  show  affirmatively  that  the  land  was  not  9i  uiy  special 
eharaeter  which  would  subject  it  to  acquisition  under  iny  law  of  Che 
United  itates. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
dtj  and  count;  of  San  Francisco* 

The  facts  are  stated  in   the  opinion. 

WiUiam  £  Oeorge  Levistan,  for  Appellant 

Tobin  &  Tobin,  and  Thomas  P.  Barry,  for  Respondent!. 
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Haynb,  C. — Ejectment.  The  plaintiflF  claiips  through 
a  patent  from  the  state  of  California,  issued  under  the 
act  of  1862,  and  amendatory  acts  in  relation  to  agricul- 
tural colleges.  The  defense  is,  that  the  patent  is  void. 
The  court  below  gave  judgment  for  the  defendant,  and 
the  plaintiff  appeals.  Two  points  are  made  by  the  de- 
fendant in  support  of  the  judgment 

1.  It  is  said  that  the  tract  in  controversy  is  part  of 
the  four  leagues  confirmed  to  the  city  and  county  of  San 
Francisco  as  successor  of  the  pueblo.  If  this  were  true 
there  could  be  no  doubt  but  that  the  plaintiff's  patent 
is  (roid«  But  there  is  nothing  in  the  findings  or  the  dvi- 
denoe  to  show  that  it  is  true.  The  finding  is,  that  *Ht  Is 
impossible  to  determine  whether  or  not  the  lands  in  con- 
troversy are  i^ithin  the  limits  of  the  lands  io  confirmed 
to  the  city  and  county  of  San   Francisco.'* 

It  may  be  remarked  in  this  connection  that  we  see 
nothing  impossible  in  the  determination  of  the  question. 
There  is  no  question  of  fact  which  is  material  to  the 
decision  of  a  cause — that  is  to  say,  which  the  law  requires 
to  be  decided — which  cannot  be  settled  by  the  proof  or  pre- 
sumption. The  machinery  of  a  court  must  be  supposed 
to  be  equal  to  any  demand  which  the  law  permits  to  be 
made  upon  it  The  law  does  not  require  impossibilities^. 
In  the  present  instance  the  description  in  the  decree 
of  confirmation  is  clear,  and  it  was  a  mere  question  of 
applying  it  to  the  ground.  If  sufficient  evidence  to 
satisfy  the  mind  of  the  court  was  not  produced  by  tho 
parties,  it  should  have  found  the  fact  against  the  party 
on  whom  was  the  burden  of  proof  {Speegle  v.  Leese,  51 
CaL  415),  and  the  burden  in  this  case  was  upon  the  de- 
fendant It  was  not  required  to  make  an  official  survey, 
but  simply  to  decide,  as  between  the  parties  before  it, 
whether  the  tract  in  controversy  was  within  the  descrip- 
tion oontained  in  the  decree  of  confirmation. 

The  facts  which  the  court  did  find  showed  a  valid 
patent;  and  this  being  the  case,  the  supposed  impossibil- 
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it;  of  finding  further  facts  showing  it  to  be  invalid  was 
no  reason  for  holding  it  to  be  so.  In  the  absence  of  a 
showing  that  the  land  was  part  of  the  four  leagues,  we 
must  conclude  that  the  patent  is  valid  unless  there  be 
some  other  ground  upon  which  it  can  be  attacked. 

2.  The  defendant  contends  that  such  other  ground  is 
furnished  by  the  fact  that  the  land  was  at  the  date  of  the 
selection  within  the  limits  of  an  incorporated  city.  It  is 
alleged  in  the  complaint,  and  not  denied  by  the  answer, 
that  the  land  ^'is  situate  in  the  city  and  county  of  San 
Francisco/'  This  averment  of  course  speaks  only  from 
the  time  of  the  commencement  of  the  action.  But  we 
^now  as  a  matter  of  law  that  the  act  establishing  the 
corporate  limits  has  not  been  changed  since  the  date  of 
the  selection,  and  the  land  has  certainly  not  moved  since 
then.  Sc  that  it  must  be  taken  as  an  established  fact 
rhat  the  land  was  within  the  limits  of  the  city  and  county 
of  San  Francisco  at  the  date  of  its  selection.  This  does 
lot  necessarily  mean  that  it  was  a  part  of  the  four 
leagues.  It  is  well  known  that  the  corporate  limits 
extend  somewhat  beyond  the  four  leagues.  So  that  the 
tract  might  be  **in  the  city  and  county  of  San  Fran- 
'!isco"  without  being  a  part  of  the  four  leagues.  And 
the  respondent's  argument  upon  this  point  is  based  upon 
the  assumption  that  such  is  the  case. 

The  argument  is,  that  the  statute  of  the  United  States 
provides  that  "lands  included  within  the  limits  of  any 
incorporated  town,  or  selected  as  the  site  of  a  city  or 
town,"  shall  not  be  subject  to  preemption.  (Eev.  Stats., 
sec.  2258,  reproduced  from  act  of  1841.)  But  pre-emp- 
tion is  not  the  only  mode  in  which  public  lands  may  be 
acquired.  For  example,  the  prohibition  against  pre- 
emption of  lands  within  the  limits  of  a  city  or  town  does 
not  prevent  the  issuance  of  a  patent  for  public  mineral 
land  within  such  limits.  (Steel  v.  Smelting  Works,  106 
U.  S.  447.)  And  upon  the  same  principle  we  suppose 
that,  if  the  land  be  public  land,  the  prohibition  against 
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pre-emption  does  not  prevent  its  acquisition  in  any  other 
mode  that  may  be  applicable  (see  Doll  v.  Header,  16  CaL 
322)y  unless  the  acts  under  which  the  proceedings  were 
had  contain  something  to  the  contrary. 

It  is  obvious,  therefore,  that  it  is  necessary  to  examine 
the  acts  imder  which  the  proceedings  were  had. 

The  original  act  was  passed  on  July  2,  1862.  It  pro- 
vided that  ''there  be  granted''  to  the  several  states  a 
certain  quantity  of  land  for  the  purpose  of  providing 
colleges  for  the  benefit  of  agriculture  and  the  mechanic 
arts.  The  provision  in  relation  to  the  lands  to  be  se- 
lected as  part  of  the  grant  was  as  follows:  ''Whenever 
there  are  public  lands  in  a  state  subject  to  sale  at  private 
entry  at  $1.25  per  acre,  the  quantity  to  which  said  state 
shall  be  entitled  shall  be  selected  from  stxch  lands  within 
the  limits  of  sucb  state."  (12  U.  S.  Stats.,  p.  503,  sec. 
2.)  This  act  also  contained  a  proviso  that  "no  mineral 
lands  )hall  be  selected  or  purchased  under  the  provisions 
of  this  act*' 

On  June  3»  1868,  an  amendatory  act  was  passed  whereby 
it  was  provided  that  the  selection  could  be  made  "from 
any  lands  within  said  state  subject  to  pre-emption  and 
sale,"  with  the  same  proviso  as  to  mineral  lands,  and  a 
further  proviso  excepting  lands  already  subject  to  rightful 
claims.     (16  U.  S.  Stats.,  p.  68,  sec.  4.) 

On  March  8,  1871,  another  amendatory  act  was  passed, 
whereby  it  was  provided  that  the  selection  could  be 
made  "from  any  lands  within  said  state  subject  to  pre- 
emption settlement,  entry,  sale,  or  location  under  any 
laws  of  the  United  States,"  with  the  same  proviso  as  to 
mineral  lands  and  lands  subject  to  rightful  claims.  (16 
D.  S.  Stats.,  p.  681.) 

The  selection  was  in  1872,  and  was  therefore  under 
the  last-mentioned  act.  It  is  obvious  that  its  provisions 
on  the  subject  are  different  from  those  of  the  prior  acts. 
As  we  construe  it,  the  selection  is  not  confined  to  lands 
which  are  subject  to  pre-emption,  but  may  be  made  from 
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public  lands  which  are  subject  to  acquisition  in  any 
mode,  except  mineral  lands  and  lands  subject  to  rightful 
claims, — or,  in  the  language  of  the  statute,  from  any 
land  which  is  subject  to  ^'settlement,  entry,  sale,  or  loca- 
tion under  any  laws  of  the  United  States/'  with  the  ex- 
ceptions mentioned*  The  language  of  the  statute  being 
express  that  the  selection  may  be  made  from  public 
lands  subject  to  acquisition  in  any  mode  (with  specified 
exceptions),  we  do  not  see  how  it  can  be  construed  to 
mean  that  the  selection  must  be  made  from  land  subject 
to  acquisition  in  one  particular  mode. 

This  being  the  proper  construction  of  the  statute,  it 
is  not  sufficient  for  the  respondent  to  show  that  the  land 
was  not  subject  to  pre-emption.  He  must  go  further, 
and  show  that  the  land  was  not  subject  to  acquisition  as 
public  land  in  any  mode.  In  other  words,  he  must  show 
that  the  land  was  not  of  such  character  as  to  bring  it 
within  any  law  of  the  United  States  providing  for  the 
acquisition  of  public  land.  To  apply  this  principle,  he 
must  show  that  the  land  was  not  of  any  special  character 
which  would  subject  it  to  acquisition  under  any  law  of 
the   United  States. 

The  court  cannot  take  judicial  notice  of  the  character 
of  the  land.  In  all  the  cases  which  we  have  seen  in 
which  patents  have  been  held  to  be  invalid,  the  defend- 
ant has  proved  by  evidence  the  facts  showing  such  in- 
validity. Whether  a  patent  is  conclusive  or  not,  it  is 
at  least  prima  facia  valid;  and  if  a  defendant  in  eject- 
ment can  attack  it  at  all,  the  burden  is  on  him  to  show 
the  invalidity.  (Minter  v.  Crommelin,  18  How.  88;  Col- 
lins V.  Bartlett,  44  Cal.  381.)  The  findings  in  this  case  set 
out  the  patent  in  full,  and  do  not  show  that  the  land 
was  of  such  a  character  as  not  to  be  subject  to  selection. 
Tliey  therefore  do  not  support  the  judgment 

The  question,  therefore,  as  to  the  conclusiveness  of 
the  patent,  which  is  the  main  one  argued,  does  not  arise 
upon   the   record.     We  do  not  suppose  it  probable  that 
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the  land  was  of  such  a  special  character  as  to  bring  it 
within  any  special  mode  of  acquisition.  And  if  the 
parties  can  stipulate  that  such  is  the  fact^  and  agree  to 
resubmit  the  cause,  we  suppose  it  would  be  proper  (fol- 
lowing the  precedent  of  Soto  v.  Kroder,  19  CaL  94,  95)  to 
take  up  the  case  again  and  determine  what  seems  to  be 
the  main  question  involved, — ^the  controversy  being 
undoubtedly  genuine.  In  the  present  condition  of  the 
record,  however,  the  judgment  cannot  stand* 

We  therefore  advise  that  the  judgment  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  with  leave  to 
the  parties  to  file  a  stipulation  and  proceed  as  above 
mentioned. 

Belches,  0.  0.,  and  Footb,  0.^  concurred. 

The  Coubt. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  with  leave  to  the  parties  to  file  a  stipu- 
lation and  proceed  as  above  mentioned* 


[Ko.  12316.     In  Bank.— March  20,  1888.1 

LEE  PEEK,   BY   Jerby   MoNew,   His   Quabdiait,   Ee- 

spoNDENT,  V.  NETTIE  A.  PEEK,  Appbllawt. 

FBAoncB — ^FAn^uBB  TO  FnjB  Brief — Waiver. — Where  a  parl^  falls  to 
file  his  brief  within  the  time  allowed  by  the  court,  and  subsequently 
files  it  without  the  permission  of  the  court  or  the  consent  of  the  op- 
posite counsel,  the  court  may,  in  its  discretion,  treat  the  default  as 
ft  waiver  of  all  technical  points,  and  allow  the  brief  to  ronain  aa  aa 
argument  upon  the  merits  only. 

Appeai«  from  a  judgment  of  the  Superior  Oourt  of  San 
Bernardino  County,  and  from  an  order  ref usiog  a  Dew 
taaL 

The  facts  are  stated  in  the  opinioiu  . 
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Bowell  <6  Rowell,  Harris  &  AUen,  and  WelU,  Van  Dyke 
£  Lee,  for  Appellant 

H.  C.  Rolfe,  for  Eespondent 

Hayne^  0. — On  October  6th  the  oonrt  ordered  that  the 
sause  be  submitted  on  briefs  tc  be  filed,  the  appellant  to 
file  his  opening  brief  within  thirty  days,  the  respondent 
to  have  thirty  days  to  answer,  and  the  appellant  ten  days 
tc  reply.  The  appellant  neglected  to  file  his  opening 
brief,  and  on  November  26th  the  respondent  filed  a 
document  which  contained  no  argument,  but  simply 
caUed  attention  to  the  defendant's  default,  and  asked 
that  the  judgment  and  order  be  affirmed.  About  three 
weeks  after  this  the  appellant's  counsel,  without  (so  far 
as  the  record  shows)  having  obtained  any  extension  of 
time  either  from  the  court  or  counsel,  and  without  the 
permission  of  the  court,  and  without  offering  any  excuse 
for  their  default,  placed  their  brief  on  file;  and  in  this 
condition  of  affairs  the  case  is  sent  to  us  for  examination. 

The  rule  is,  that  where  the  appellant  neither  makes  an 
oral  argument,  nor  files  any  brief,  the  court  will  affirm 
the  judgment  without  an  examination  of  the  record 
(EicJcinbotham  v.  Monroe,  28  CaL  489;  Brewster  v.  John- 
son, 51  Cal.  222;  Paris  v.  Lampson,  14  Pac  Eep.  674; 
Scott  V.  Sowden,  16  Pac.  Eep.  768,  filed  February  21, 
1888.)  The  respondent,  having  waited  a  reasonable 
time  after  the  default  of  appellant,  had  a  right  to  invoke 
this  rule  without  submitting  an  argument  on  the  merits, 
there  being  nothing  for  him  to  reply  to.  And  although 
we  think  it  would  have  been  better  for  him  to  have  sub- 
mitted an  argument  upon  the  merits,  or  to  have  ascer- 
tained the  intention  of  opposing  counsel  as  to  filing  a 
brief,  he  is  not  in  default  for  not  doing  so.  But  there 
being  a  brief  on  file  for  appellant,  although  improperly 
80,  we  think  it  would  be  harsh  to  apply  the  rule  invoked 
by  respondent.  But  the  respondent,  not  being  in  de- 
f aulty  has  a  right  to  be  heard,  and  we  do  not  think  the 
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cause  should  be  disposed  of  in  the  absence  of  an  argument 
in  his  behalf. 

The  cause  of  the  waste  of  time  and  labor  occurring  in 
this  case  is  the  neglect  of  the  appellant's  counsel.  They 
had  no  right  to  disregard  the  order  of  the  court  as  to 
the  time  of  filing  briefs.  The  dispatch  of  business  re- 
quires some  order  in  the  proceedings.  And  the  learned 
counsel  for  the  appellant  will  readily  see  that  if  they  are 
at  liberty  to  disregard  the  order«  and  rules  of  the  court, 
every  other  counsel  will  be  equally  at  liberty  to  do  so, 
which  would  produce  an  undesirable  confusion. 

The  court  has  always  been  liberal  in  relieving  against 
defaults.  But  it  is  hardly  respectful  for  the  counsel  to 
place  their  brief  on  file  after  the  expiration  of  the  time 
allowed  therefor,  without  the  permission  of  the  courts  or 
the  consent  of  opposing  counsel. 

We  think  that  where  sucfa  a  course  results  in  ■  waste 
of  time,  and  imposes  additional  labor  on  an  overbur- 
dened court,  it  should  be  discouraged^  and  to  that  end 
that  the  brief  of  appellant  be  considered  as  improperly 
on  file,  and  that  it  be  allowed  to  remain  only  as  an  argu- 
ment on  the  merits, — all  the  technical  points  as  to  the 
admissibility  of  evidence  being  taken  to  be  waived,  and 
that  the  respondents  be  permitted  to  file  a  brief  on  the 
merits. 

In  the  briefs  to  be  filed,  we  think  the  attention  of 
counsel  should  be  called  to  the  question  whether  the 
contract  upon  which  the  defendant  relies  is  not  within 
the  statute  of  frauds.  (See  Civ.  Code,  sees.  178^  1624, 
subd.  8 ;  Lloyd  v.  Fidton,  91  U.  S.  480 ;  Brown  on  Statute 
of  Frauds,  sec.  216.)  And  if  so,  whether  there  was  such 
a  part  performance  as  to  take  the  case  out  of  the  statute. 
(See  DundoB  v.  Dutens,  1  Yea.  199.) 

We  therefore  advise  that  the  submission  of  the  cause 
be  set  aside,  with  leave  to  respondent  to  file  a  brief 
within  thirty  days,  the  appellant  to  have  thirty  daya  to 
reply. 
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FooTE,  C.y  and  Bxloheb^  0.  0.,  concurred. 

Tub  Coubt. — For  the  reasons  given  in  the  foregoing 
opinion^  the  submission  of  the  above  cause  is  set  aside, 
with  leave  to  respondent  to  file  a  brief  within  thirty  daya, 
the  appellant  to  have  thirty  days  to  reply. 


IKo.  20350.     In  Bank.— Mareh  20,  1888.] 
THE   PEOPLE,   Respondent,  v.   3.   G.   ORUNDELL* 

Appellant. 

TkUNSOBiPT  or  Repobteb'8  Notes. — A  transcript  of  the  shorthand  re- 
reporter'f  notes  in  %  criminal  ease,  certified  as  provided  in  section 
869  of  the  Penal  Code,  is  placed  upon  the  lame  footing  as  a  depo- 
sition, and  is  admissible  in  like  eases. 

Id. — ^TacE  OF  FnxNo. — The  requirement  as  to  the  time  of  filing  is  merely 
directory.    Filing  in  a  reasonable  time  Is  sufficient. 

io. — FnjNo  or  Orioival  Notes — R£cx)bo  must  Show  Ebbob.— It  the 
appellant  claims  that  there  was  error  in  admitting  the  transcript 
because  the  originai  notes  were  not  filed,  he  must  show  affirmatively 
that  they  were  not  filed. 

Depositioh  Takeh  rxDES  SriFUiJkTiON. — ^A  deposition  taken  under  a 
stipuiation  which  provides  fot  the  admission  of  the  deposition  with- 
out conditions  is  goyemed  by  the  stipulation,  and  not  by  the  statu- 
tory provisions. 

AOOOMPUCB — CoBBOBOBATiON.— The  objection  that  a  witness  was  an  ac- 
complice goes  to  the  effect  of  the  evidence,  and  not  to  its  admissi 
bility.  Instance  sufficient  corroboration  of  a  charge  of  stealing  a 
steer. 

Appsai  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County,  and  from  an  order  refuaing  a  new 
triaL 

The  facts  are  stated  in  the  opinion. 

M.  H.  Hyland,  for  Appellant 

Attomey-Oeneral  Johnson,  for  Bespondent 

Haynb,  C. — The  appellant  was  convicted  of  grand 
larceny,  and  sentenced  to  one  year  in  the  state  prison. 
Several  points  are  made  on  the  appeal 


Digitized  by 


Google 


802  People  i;.  Grukdelu  [Sup.  Ot 

1.  A  motion  was  made  in  the  superior  court  to  set 
aside  the  information  on  the  ground  that  the  commit- 
ting magistrate  had  continued  the  hearing  without  an 
affidavit  or  the  consent  of  the  defendant,  as  provided  by 
section  861  of  the  Penal  Code.  Without  expressing  any 
opinion  as  to  whether  this  section  is  merely  directory  or 
not,  it  is  sufficient  to  say  that  from  the  record  before  us 
it  cannot  be  determined  that  the  continuance  wm  not 
by  consent. 

The  magistrate  says  in  his  affidavit  that  the  examina- 
tion  was  set  by  consent  for  the  30th  of  March,  and  was 
begun  on  that  day;  that  when  the  prosecution  rested, 
the  hearing  was  continued  for  ten  days,  at  the  request 
of  the  defendant;  and  that  before  the  expiration  of  that 
rime  he  was  taken  sick,  and  was  unable  to  transact  busi- 
ness before  May  17th;  but  he  does  not  state  whether  the 
intervening  continuance  was  by  consent  or  not 

The  assisting  district  attorney,  who  had  charge  of  the 
case,  says  in  his  affidavit  that  ''each  and  all  of  said  con- 
tinuances were  within  the  knowledge  and  consent  of  de- 
fendant and  each  of  his  counsel."  As  we  construe  this, 
it  includes  the  continuance  complained  of. 

The  only  opposing  evidence  is  the  affidavit  of  the 
prisoner  himself.  The  affidavit  of  his  then  counsel  i^ 
significantly  absent.  The  court  below  evidently  did  not 
believe  the  statement  of  the  defendant;  and  we  do  not 
see  that  it  was  bound  to  do  so. 

2.  At  the  trial,  the  prosecution  read  in  evidence, 
against  the  defendant's  objection,  the  shorthand  report- 
er's transcript  of  the  testimony  of  one  Lewis,  given  be- 
fore the  committing  magistrate,  and  this  is  assigned  as 
error. 

Section  869  of  the  Penal  Code  provides  for  the  taking 
down  of  such  testimony  "as  a  deposition,"  and  that  "the 
transcript  of  the  reporter  appointed  as  aforesaid,  when 
written  out  in  longhand  writing,  and  certified  as  being  a 
correct  statement  of   such  testimony   and   proceedings   in 
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the  case,  shall  be  prima  facie  a  correct  statement  of  such 
testimony  and  proceedings. ''  And  the  section  goes  on 
to  provide  that  ^'tlie  reporter  shall,  within  ten  days  after 
the  close  of  such  examination,  if  the  defendant  be  held 
to  answer  the  charge,  transcribe  into  longhand  writing 
his  said  shorthand  notes,  and  certify  and  file  the  9ame 
with  the  county  clerk  of  the  county  or  city  and  county 
io  which  the  defendant  was  examined,  and  ^hall,  in  all 
cases,  file  bis  original  notes  with  ^aid   :lerk.'' 

In  the  case  of  Reid  v.  Reid,  73  Cal.  206,  it  was  held  by 
Department  Two  that  section  273  of  the  Code  of  Civil 
Procedure  did  not  render  the  unfiled  transcript  of  the 
reporter  admissible  as  evidence.  But  that  case  is  not 
similar  to  this.  In  the  first  place,  the  transcript  in  that 
ease  was  not  filed,  and  stress  was  laid  upon  chat  circum- 
stance in  the  opinion.  In  this  case  it  was  filed*  Such 
a  transcript,  when  filed  by  the  officer  in  pursuance  of  a 
provision  of  law,  may  be  regarded  as  in  the  nature  of  au 
official  entry.  (Code  Civ.  Proc,  sec  1920.)  The  pub- 
licity of  such  a  record  is  a  safeguard  against  the  dangers 
mentioned  in  Reid  v.  Reid.  Such  a  document  h  qui  to 
a  different  thing  from  the  unfiled  and  unsworn  certifi- 
cate  of  one  who  may  qo  longer  be  an  officer,  produced 
at  the  trial  from  the  pocket  of  one  of  the  parties. 

In  the  second  place,  the  statute  is  different  from  that 
considered  in  Reid  v.  Reid,  supra.  Section  S69  of  the 
Penal  Code  places  such  transcripts  upon  the  footing  of 
depositions.  And  by  section  1345,  depositions  ''may  be 
read  in  evidence  by  either  party  at  the  trial,  upon  its  ap- 
pearing that  the  witness  is  unable  tc  attend  by  reason  of 
his  death,  insanity,  sickness,  or  infirmity,  or  of  his  con- 
tinued absence  from  the  state."  There  is  no  provision 
placing  reporters'  transcripts  in  civil  cases  upon  the 
footing  of  depositions.  For  these  reasons,  the  case  of 
Reid  V.  Reidy  supra,  is  not  in  point 

We  think  it  sufficiently  appeared  that  the  witness  was 
PXijt  of  the  jurisdiction,  and   therefore  it  was  proper  to 
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read  the  deposition  in  evidence.     (People  v.  Oiler,  66  CaL 
102.) 

There  are,  however,  several  objections  taken  to  the  form 
of  the  deposition. 

(a)  It  is  said  that  it  appears  that  the  deposition  was 
not  filed  within  ten  days  after  the  dose  of  the  examina- 
tion, as  required  by  the  provision  above  quoted.  But 
we  think  that  the  specification  as  to  time  ia  directory 
merely.  If  the  filing  be  within  a  reasonable  time,  it  is 
sufficient  And  we  are  not  prepared  to  say  that  the  time 
in  this  case  was  unreasonable. 

(b)  It  is  i^aid  that  the  deposition  was  not  admissiblsy 
'^because  it  did  not  show  the  business  or  profession  of 
the  deponent."  But  it  states  that  he  was  a  boy  of  six- 
teen  years  of  age,  living  with  his  brother  on  a  place  in  the 
Santa  Cruz  mountains.  At  that  age  it  is  not  to  be  pre- 
sumed that  he  had  any  business  or  profession,  especially 
as  he  was  living  with  his  brother.  Under  the  circum- 
stances, we  think  the  objection  was  properly  overruled. 

(c)  It  is  said  that  the  '^original  notes"  of  the  reporter 
were  not  filed  with  the  transcript,  as  required  by  the 
section.  But  the  record  does  not  show  that  they  were 
not  filed.  The  presumption  is  in  support  of  the  judg- 
ment, and  it  is  the  duty  of  the  appellant  to  make  an 
alleged  error  apparent  from  the  record.  It  may  be  that 
it  appeared  that  the  original  notes  were  on  file.  (Clark 
V.  Sawyer,  18  Cal.  141,  142.)  The  same  may  be  said  as 
to  the  want  of  a  certificate  and  signature,  although  ob- 
jections on  these  latter  grounds  were  not  taken  at  the 
trial,  and  are  not  argued  in  the  briefs. 

It  is  to  be  observed  that  what  is  here  said  relates  to 
the  construction  of  the  record,  and  not  to  the  showing 
to  be  made  at  the  triaL 

3.  The  prosecution  also  read  in  evidence  the  deposition 
of  one  Rost,  which  was  taken  before  Judge  Belden  in 
open  court,  and  written  down  by  the  reporter  of  the 
court     Certain   objections    were    taken   to   the   mode   of 
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authentication  of  this  deposition,  and  also  that  thero 
was  no  proof  that  the  witness  could  not  be  produced  at 
the  trial. 

It  appears,  however,  that  the  defendant  appeared  by 
his  counsel  in  open  court,  and  consented  that  the  ^'do- 
position  of  Ernest  Bost,  a  witness  detained  in  custody 
to  testify,  may  be  taken;  that  the  said  testimony  of  the 
said  witness  be  taken  down  by  the  shorthand  reporter 
of  this  court,  and  the  same  may  be  by  him  hereafter 
written  out,  and  said  written  notes  of  the  direct  and 
cross-examination  read  in  evidence  upon  the  trial  of  said 
cause  with  the  same  force  and  effect  as  if  said  witness 
were  himself  present  and  testifying.'' 

This  was  an  express  consent  that  this  identical  depo- 
sition should  be  read  in  evidence  at  the  trial.  There  was 
no  condition  that  it  should  be  shown  that  the  witness 
could  not  be  produced. 

The  deposition  was  taken  as  provided  in  the  stipu- 
lation, and  is  to  be  governed  by  it,  and  not  by  the 
provisions  as  to  depositions  in  the  Penal  Code.  In  this 
view  the  certificate  was  unnecessary. 

4.  It  is  said  that  the  above-mentioned  depositions 
were  not  admissible  or  sufficient  to  support  the  convic- 
tion, because  the  witnesses  were  accomplices.  But  the 
objection  that  a  witness  was  an  accomplice  does  not  go 
to  the  admissibility,  but  only  to  the  effect,  of  his  evidence. 
In  this  case,  if  it  be  assumed  that  if  there  was  such  knowl- 
edge on  the  part  of  Host  as  to  make  him  an  accomplice, 
we  think  that  the  other  evidence,  to  the  effect  that  the 
owner  missed  his  steer,  and  shortly  afterwards  its  bide 
and  some  entrails  were  found  buried  in  defendant's  bach 
yard,  is  su£Bcient  corroboration  of  the  accomplice.  (See 
People  V.  Cleveland,  49  Cal.  677;  People  v.  Cloonan,  50 
Cal.  449;  People  v.  Kurtz,  73  Cal.  813.)  The  court  below 
informed  the  jury  of  the  rule  as  to  the  testimony  of  an  ac- 
complice, in  its  oral  charge,  to  which  no  exception  was 
taken.  The  other  matters  do  not  require  special  notion. 
LXXV.  Cai.— 20 
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We  therefore  advise  that  the  judgment  and  order  do- 
uying  a  new  trial  be  affirmed. 

FooTE,  C,  and  Beloheb,  0.  0.,  concurred. 

The  Coubt. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  denying  a  new  trial 
are  affirmed. 

Patebsok^  J.,  dissented. 


[No.  20379.     In  Bank.— March  20,  1888.] 

THE    PEOPLE,    Respondent,    v.    BILL    WILLIAMS, 

Appellant. 

Criminal  Law — ^Murdeb — Instbuotions^Assuhftion  or  GmLT.— In 
a  prosecution  for  murder,  an  instruction  which  inadvertently  as- 
sumes the  guilt  of  the  defendant  is  cured,  if  the  court  subsequently 
states  to  the  jury  that  it  did  not  intend  to  make  any  intimation  as 
to  the  guilt  of  the  defendant,  and  fully  charges  them  as  to  the  bur- 
den of  proof,  and  as  to  the  necessity  of  the  prosecution  proving 
every  essential  fact  beyond  a  reasonable  doubt. 

Id. — Instruction  to  Acquit — Malice. — ^An  instruction  asked  by  the 
defendant,  to  tlie  effect  that  unless  it  was  established  by  the  evidence 
that  the  killing  was  unlawful  and  with  malice  aforethought  the 
Jury  must  acquit,  is  properly  qualified  by  adding  the  words  "of  the 
crime  of  murder." 

ID. — Appeal — Instruction  not  Warranted  bt  Evidence.— On  an  ap- 
peal in  such  a  case,  an  instruction  upon  the  subject  of  insanity  will 
not  be  held  unwarranted  by  any  issue  in  the  case,  in  the  absence  of  a 
bill  of  exception  containiDg  the  evidence. 

Appeal  from   a  judgment   of  the   Superior   Court  of 
Butte  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  J,  Herrin,  for  Appellant 

Attomey-Oeneral  Johnson,  for  Respondent 

Temple,  J. — The  defendant  was  tried  for  murder,  and 
being  convicted  of  manslaughter^  appeals  from  the  judg- 
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ment,  and  from  an  order  denying  hia  motion  for  a  new 
trial.  There  is  no  bill  of  exceptions,  however,  in  the 
record,  and  we  have  before  us  onlj  the  judgment  rolL 

The  first  exception  urged  here  is  to  the  refusal  of  the 
court  to  give  an  instruction  asked  by  the  defendant, 
to  the  effect  that  if  the  killing  was  done  in  necessary 
self-defense  the  defendant  must  be  acquitted.  This  propo- 
sition is  fully  covered  by  instructions  which  were  given. 

It  is  next  objected  that  the  court  instructed  the  jury  as 
f oDowB : — 

''In  this  case,  if  the  killing  was  willful,  that  is,  inten- 
tional, deliberate,  and  premeditated,  it  is  murder  in  the 
first  degree;  otherwise  it  may  be  murder  in  the  second 
degree  or  manslaughter^  as  the  evidence  may  convince 
your  minds." 

Taken  b;  itself,  this  instruction  is,  no  doubt,  defective 
in  assuming  the  guilt  of  defendant  We  may  assume 
however,  that  the  fact  of  killing  by  defendant  was  ad- 
mitted. This  is  an  extract  from  a  lengthy  instruction 
on  the  subject  of  voluntary  drunkenness,  and  the  court 
was  explaining  the  proposition  that  although  such  in- 
toxication does  not  excuse  crime,  yet  it  may  be  consid- 
ered in  determining  the  degree  of  the  offense.  Taken  with 
the  context,  the  extract  plainly  means,  ''In  this  case, 
if  a  crime  has  been  committed  by  the  defendant  while 
in  a  state  of  voluntary  intoxication,  if  the  killing  was 
willful,"  etc 

In  concluding  the  instruction  upon  the  subject,  the 
judge  added:  "I  desire  to  say,  in  connection  with  these 
instructions,  that  I  do  not  intend  to  intimate  to  you,  or 
to  tell  you  in  any  way,  whether  this  defendant  was  guilty 
of  any  crime  or  not  I  call  attention  to  this,  because,  as 
I  remember  now,  that  in  giving  part  of  one  instruction 
which  I  just  read  to  you  I  omitted  to  state  that  which  I 
should  have  stated  at  the  time." 

The  jury  were  very  fully  instructed  as  to  the  burden 
of  proofj  and  that  the  prosecution  must  establish  every 
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essential  fact  beyond  a  reasonable  doubt  We  think  the  in- 
advertence was  fully  cured. 

"Not  conceding  that  there  was  error  in  any  possible 
view  in  telling  the  jury  that  in  determining  the  weight 
to  be  given  to  the  testimony  of  the  witnesses  they  should 
consider  the  character  and  appearance  of  the  witnesses, 
it  is  enough  for  this  appeal  to  say  that  we  cannot  tell 
that  evidence  was  not  before  the  jury  as  to  the  character 
of  each  witness  called. 

The  judge  very  properly  qualified  the  instruction  asked, 
to  the  effect  that  unless  it  was  established  by  the  evidence 
that  the  killing  was  unlawful  and  with  malice  afore^ 
thought  they  must  acquit,  by  adding  ^^of  the  crime  of 
murder.*' 

Admitting  that  the  charge  contains  an  instruction 
upon  the  subject  of  insanity^  we  cannot  say,  in  the  ab- 
sence of  a  bill  of  exceptions  containing  the  evidence* 
that  it  was  not  warranted  by  some  issue  in  the  case. 
There  is  no  such  plea  as  insanity,  and  we  do  not  know 
that  the  issue  did  not  arise  at  the  trial 

The  judgment  and  order  are  affirmed. 

McKiNSTEY,  J.,  Sbabls,  0.  J.,  McFABLAin),  J.,  Shasp- 
8T£ii7^  J.,  Thobnton^  J.,  and  Patebson^  J.,  concurred* 


[No.  11645.    Department  One.— March  21,  1888.) 

AUGUST  OTTO,  Ebspondbnt,  v.  JOURNEYMAN 
TAILOES'  PROTECTIVE  AND  BENEVOLENT 
UNION  OF  SAN  FRANCISCO  m  al.,  AppmLAirra 

Uninoobfobated  Associations — ^PBOTBonoir  of  FaoPEsen  Biohts  or 
Mbmbebs. — Courts  will  interfere  for  the  purpose  of  protecting  prop> 
erty  rights  of  members  of  unincorporated  associations,  in  all  proper 
eases,  and  when  they  take  Jurisdiction,  will  follow  and  enforce,  so 
far  as  applicable,  the  rules  applying  to  incorporated  bodies  of  tbe 
same  character. 

Id. — ^E3CPUL8ioN  WHEN  Pbopeb. — ^A  member  of  an  unincorporated  aaso- 
dation  may  be  expelled  therefrom  for  a  violation  of  sueh  of  the  es- 
tablished rules  of  the  association  as  hare  been  subscribed  or  i 
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to  bj  the  memben,  and  at  provide  expulsion  for  such  violation,  or 
for  such  conduct  at  clearly  violates  the  fundamental  objects  of  the 
association,  and  if  persisted  in  and  allowed  would  thwart  those 
objects  or  bring  the  association  into  disrepute. 

Id.-— Review  or  jKxpulbion. — ^In  the  matter  of  an  expulsion,  the  asso- 
ciation acts  in  a  quoH  Judicial  character,  and  so  far  as  it  confines 
itself  to  the  exercise  of  the  powers  vested  in  it,  and  in  good  faith 
pursues  the  methods  prescribed  by  its  laws,  such  laws  not  being  in 
Tiolation  of  the  laws  of  the  land  or  any  inalienable  right  of  the 
member,  its  sentence  is  conclusive,  like  that  oi  a  judicial  tribunal. 
The  courts  will,  however,  decide  whether  the  ground  for  expulsion 
is  well  taken. 

Id. — BzpuLSion  it>B  Offeits^  J^nibhablb  bt  Fine. — ^An  unincorporated 
association,  having  a  benefit  fund  in  which  ail  of  its  members  are 
entitled  to  participate,  cannot  expel  a  member  for  an  offense  whieh 
by  the  rules  of  the  association  is  punishable  by  a  fine  only. 

lb. — ^IHPBOPEK  Expulsion. — The  expulsion  oi  a  member,  nominally  for 
an  offense  for  which  such  punishment  is  proper,  oui  in  reality  for 
aa  offense  punishable  only  by  fine,  is  invalid. 

Appsal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  ol  the  court 

John  C.  Hall,  and  John  M.  Days,  for  AppeDant. 

The  offense  of  which  the  plaintiff  was  found  guilty 
was  sufficient  ground  for  expulsion  as  mattei  of  law, 
irrespective  of  any  provision  of  the  constitution  or 
by-laws.  The  power  of  expulsion  is  inherent  in  every 
society.  (Bartlett  v.  Medical  Society,  32  N.  Y.  194;  Evans 
V.  Philadelphia  Clvb,  60  Pa.  St,  107;  People  v.  Board 
of  Trade,  80  111.  134;  Commonwealth  v.  Pike,  8  Watts  & 
S.  260 ;  Black  v.  Van  Dyke,  2  Whart  809 ;  Commonwealth 
V.  Philanthropic,  6  Binn.  486;  White  v.  Brownell,  8  Abb. 
Pr.  818;  AnacoOa  Tribe  v.  Murlach,  13  Md.  911;  71 
Am.  Dea  626.)  The  plaintiff  was  served  with  a  copy  of 
the  specifications  of  the  charges,  and  was  notified  where 
and  when  the  trial  would  take  place.  He  appeared  then 
and  there,  answered  the  charges,  and  stated  his  case,  and 
the  central  body,  whose  decree  he  had  agreed  to  be  bound 
\fj^  found  him  guilty  and  expelled  him.  That  finding 
wiB  ooneluaiye  nfon  the  court    {State  v.  Chamber  of  Com- 


Digitized  by 


Google 


810  Otto  v.  Tailors'  P.  &  B.  Union.         [Sup.  Ct 

merce,  47  Wis.  670 ;  Commonwealth  v.  Beneficial  Society,  8 
Watts  &  S.  247;  Black  &  White  Smiths  Society  v.  7an 
Dyke,  2  Whart  311,  312;  80  Am.  Dec  263;  White  v. 
Brownell,  3  Abb.  Pr.,  N.  S.,  318  \  2  Daly,  359 ;  People  v. 
Board  of  Trade,  80  111.  134;  Robinson  v.  Yates  City  Lodge, 
86  111.  698;  German  Reformed  Church  v.  Sieberst,  3  Pa. 
St  282;  Hirschl  on  Law  of  Fraternities,  51,  54,  59.) 

Oliver  P.  Evans,  Rhodes  Borden,  and  L.  M.  Hoefler, 
foi  Kespondent 

The  expulsion  was  irregular,  because  even  if  the  strike 
had  been  properlv  ordered,  the  union  did  not  follow  the 
by-law  iD  fixing  the  punishment  (Hirschl  on  Law  of 
Fraternities.  57 :  Waring  v.  Ga.  Med.  Soc,  38  Ga.  608 ;  95 
Am.  Dec.  408;  Franklin  Soc.  v.  Commonwealth,  10  Pa.  St. 
357 ;  Boehler  v.  Mechanics'  Aid  Society,  22  MicL  86 ;  Bex 
V.  Bichardson,  1  Pa.  St  538;  Evans  v.  Philadelphia  Club. 
50  Pa.  St  107;  Elliott  v.  N.  Y.  Cotton  Ex.,  8  Hun,  216; 
Rex  V.  Sutton,  10  Mod.  76.)  The  expulsion,  not  having 
been  made  in  good  faith,  cannot  be  sustained.  (Hirschl  on 
Law  of  Fraternities,  56-57;  Pitman  v.  Adams,  44  Mo.  670; 
Waring  v.  Ga.  Med.  Society,  38  Ga.  608;  95  Am.  Dec.  408; 
White  V.  Brownell,  4  Abb.  Pr.,  N.  S.,  162 ;  Society  for  Yis- 
itation  of  Sick  v.  Commonwealth,  52  Pa.  St  125;  91  Am. 
Dec  139.)  The  court  will  go  behind  the  decisions  of  the 
society  tribunal  which  expelled  the  member,  and  see  if 
the  cause  was  sufficient  to  warrant  the  expulsion,  as  well 
as  to  see  that  the  by-laws  have  been  strictly  followed, 
that  the  proceedings  were  fair  and  regular,  and  that  the 
action  of  the  society  was  not  malicious  or  contrary  to 
natural  justice.  (Hirschl  on  Law  of  Fraternities,  50-53, 
55-57;  Evans  v.  Philadelphia  Club,  50  Pa.  St  107;  War- 
ing V.  Ga.  Med.  Society,  38  Ga.  608;  95  Am.  Dec  408; 
Savannah  Cotton  Ex.  v.  Warfield,  64  Ga.  668 ;  Binns  v.  St. 
Patrick  Soc,  2  Binn.  441;  Fisher  v.  German  etc.  Soc,  15 
Pa.  St  251;  Franklin  Soc  v.  Commonwealth,  10  Pa.  St 
867;  Commonwealth  v.  Guard  of  Poor,  6  Serg.  &  R  476; 
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Lfieh  V.  Harris,  2  Brewst  671 ;  Kennedy  v.  Merchants  Ex., 
2  Mo.  App.  96 ;  Pittman  v.  Adams,  44  Mo.  570 ;  Orahame 
Y.  Chamber  of  Commerce,  20  Wis.  68 ;  People  v.  N.  T.  C. 
Ex.,  8  Hun,  216;  Doyle  v.  N.  Y.  8oc.  of  Masons,  3  Hun, 
361;  Olery  v.  Brown,  Pres.  etc.,  61  How.  Pr.  92;  Gray  v. 
Erie  Med.  Soc,  24  Barb.  671 ;  Austin  v.  Searing,  16  N.  Y. 
112 ;  69  Am.  Dec  665 ;  People  v.  St.  Franciscus  Ben.  Soc, 
24  How.  Pr.  216;  Labouchere  v.  Beefsteak  Club,  L.  R  13 
Ch.  Div.  846;  Fisher  v.  Keane,  L.  R  11  Oh.  Biv.  853; 
Wood  V.  Wood,  L.  R  9  Exch.  190.) 

Seabls,  0.  J. — This  is  an  appeal  from  a  writ  of  man 
date  issued  by  the  superior  court,  commanding  appellant 
to  reinstate  the  respondent,  August  Otto,  to  member8hii.> 
in  the  society,  and  to  restore  him  to  all  the  rights,  privi 
leges,  and  immunities  of  membership  therein. 

The  appellant  is,  and  since  1873  has  been,  an  unincor- 
porated association  composed  of  about  two  hundred  per 
sons,  tailors  by  occupation,  organized  for  the  purpose  of 
transacting  the  business  of  a  benevolent  association,  of 
improving  the  condition  of  its  members,  and  for  protec- 
tion against  unjust  and  arbitrary  encroachment  of  capital. 

The  association  has  a  constitution  and  by-laws,  pro- 
viding for  its  government  and  has  a  benevolent  fund 
to  which  members  may,  under  proper  circumstances,  be- 
come entitled  to  a  certain  extent. 

Plaintiff  became  a  member  about  October  1,  1883^  and 
continued  such  in  good  standing  until  Jime  9,  1884, 
when,  as  the  court  finds,  he  was  expelled  without  any 
hearing  or  trial  whatever. 

On  May  24,  1884,  plaintiff  was  a  regular  member  in 
good  standing  of  the  association,  and  of  the  benevolent 
fund  branch  of  the  association,  and  entitled  to  its  pecu- 
niary benefits,  when  a  question  arose  in  reference  to  the 
employment  of  non-members  of  the  association  by  a  firm 
of  tailors^  and  such  proceedings  were  had  that  a  special 
meeting  of  all  members  of  shop  meetings  was  called,  at 
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which  it  was  decided,  by  a  vote  of  eighty-nine  for  and 
thirty-niDe  against,  to  declare  a  strike  against  the  offend- 
ing firm,  for  which  plaintiff  was  laboring. 

By  the  constitution  and  by-laws  it  is  provided  that  a 
two-thirds  majority  of  the  members  shall  be  necessary  to 
ordering  a  strike.  There  were  at  the  time  176  memhers 
entitled  to  vote  on  the  question,  of  whom  two-thirds  did 
not  vote,  but  two-thirds  of  those  present  at  the  meeting 
did  vote  in  favor  of  the  strike.  Plaintiff  opposed  such 
strike.  He  at  first  expressed  a  determination  to  abide 
by  the  decision,  but  finally,  upon  being  offered  work  by 
the  offending  firm,  accepted  such  work,  and  was  there- 
for expelled  from  the  association,  as  hereinbefore  stated, 
and  all  union  members  were  informed  thereof,  whereby 
he  has  since  that  date,  under  the  rules  of  the  association, 
been  preveuted  from  procuring  employment  in  union 
shops,  which  seemed  to  include  most  of  the  better  class 
of  shops  in  the  city  (San  Francisco). 

The  expulsion  was  invalid  in  this:  members  working 
for  parties  against  whom  a  strike  is  declared  are  siibjeet 
to  fine  of  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars,  and  no  other  or  further  penalty  is  pro- 
vided, so  far  as  appears  by  the  constitution  and  by-laws. 

On  the  17tb  of  July,  1884,  the  striking  members  of  the 
union  agreed  to  terminate  the  strike,  and  to  return  to 
work  for  the  employers  of  the  plaintiff,  on  the  condition 
that  they  would  discharge  the  latter,  which  was  done,  and 
the  strike  thus  terminated. 

On  the  13th  of  October,  1884,  the  central  body  of  the 
union  rescinded  the  expulsion  of  plaintiff,  and  on  the 
same  day  of  the  same  month  other  charges  involving 
conspiracy  on  the  part  of  plaintiff,  and  others,  against 
and  to  the  injury  of  the  society  and  its  members,  were 
preferred.  The  twenty-seventh  day  of  October  was  set 
for  the  trial  of  plaintiff  upon  the  charges,  which  trial 
subsequently  took  place,  and  plaintiff  was  found  guilty 
of  conspiracy,  and  expelled  from  the  society. 
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The  court  below  finds,  as  bearing  upon  this  point,  in 
iubstance:  1.  That  the  expulsion  of  June  9tb  was  for 
working  for  a  firm  against  whom  a  strike  had  been  or- 
dered; 2.  That  the  rescission  of  October  13th  was  not 
made  in  good  faith,  and  was  only  for  the  purpose  of  ex- 
pelling him  again;  3.  That  the  first  and  second  expul- 
sions were  for  one  and  the  same  offense,  and  was  not 
called  conspiracyy  until  the  charges  were  drawn  by  ao 
attorney,  and  then  only  that  a  charge  might  be  formu- 
lated which  would  warrant  expulsion,  independent  of 
the  constitution  and  by-laws;  4.  That  the  trial  of  Octo- 
ber 27th  was  by  the  central  body,  and  not  by  the  imion 
as  a  whole;  that  this  was  not  fair,  was  contrary  to  nat- 
ural justice,  not  provided  for  by  the  constitution  or  by- 
laws, etc 

The  findings  fully  sustain  the  allegations  of  the  peti- 
tion, and  warrant  the  judgment  of  the  court,  provided  it 
is  within  the  province  of  that  tribunal  to  investigate  and 
question  the  action  of  the  appellant  in  expelling  plain- 
tiff. 

Appellant  specifies  many  particulars  in  which  it  is 
claimed  the  decision  of  the  court  is  not  supported  by  the 
evidence. 

We  have  examined  the  testimony,  and  are  of  opin- 
ion that  it  warrants  the  findings  of  the  court  in  all  es- 
sential particulars. 

To  enumerate  the  several  objections,  and  specify  the 
evidence  in  support  of  the  findings  excepted  to,  would 
extend  the  decision  beyond  reasonable  limits,  without 
any  corresponding  benefits  to  the  parties;  hence  we  dis- 
miss this  branch  of  it  thus  summarily. 

Courts  will  interfere  for  the  purpose  of  protecting 
property  rights  of  members  of  unincoporated  associa- 
tions in  all  proper  cases,  and  when  they  take  jurisdio- 
tion.  will  follow  and  enforce,  so  far  as  applicable,  the 
rules  applying  to  incorporated  bodies  of  the  same  char- 
acter. 


Digitized  by 


Google 


814  Otto  v.  Tailors'  P.  &  B.  Unioit.        [Sup.  Ot 

Respondent^  as  a  member  of  the  association  in  good 
standing,  who  had  paid  all  of  his  dues  and  assessments, 
and  who  was  entitled  to  participate  io  the  benefit  feature 
of  the  company,  had  property  rights  involved,  which,  if 
violated,  entitles  him  to  the  protection  of  the  courts. 

The  right  of  expulsion  from  associations  of  this  char- 
acter may  be  based  and  upheld  upon  two  grounds:  1.  A 
violation  of  such  of  the  established  rules  of  the  associa- 
tion as  have  been  subscribed  or  assented  to  by  the  mem- 
bers, and  as  provide  expulsion  for  such  violation;  2. 
For  such  conduct  as  clearly  violates  the  fundamental  ob- 
jects of  the  association,  and  if  persisted  in  and  allowed 
would  thwart  those  objects  or  bring  the  association  into 
disrepute. 

We  content  ourselves  with  stating  the  propositions 
thus  broadly,  and  for  the  purposes  of  this  case  Deed  not 
refer  to  the  numerous  authorities  defining  and  limiting 
the  power. 

In  the  matter  of  expulsion,  the  society  acts  in  a  quasi 
judicial  character,  and  so  far  as  it  confines  itself  to  the 
exercise  of  the  powers  vested  in  it,  and  in  good  faith 
pursues  the  methods  prescribed  by  its  laws,  such  laws 
not  being  in  violation  of  the  laws  of  the  land  or  any  in- 
alienable right  of  the  member,  its  sentence  is  conclusive, 
like  that  of  a  judicial  tribunal.  (Commonwealth  v.  PiJce 
Benevolent  Society,  8  Watts  &  S.  250;  Burt  v.  Grand 
Lodge  F.  &  A.  M.,  44  Mich.  208;  Robinson  v.  Yates  City 
Lodge,  86  111.  598.) 

The  courts  will,,  however,  decide  whether  the  ground 
for  expulsion  is  well  taken.  (Hirschl  on  Law  of  Fra- 
ternities, 55;  Savannah  Cotton  Ex.  v.  State,  54  Ga.  668.) 

It  has  been  held,  in  reference  to  the  expulsion  of  mem- 
bers from  societies  of  this  character,  that  the  courts  have 
no  right  to  interfere  with  the  decisions  of  the  societiej 
except  in  the  following  cases:  "1.  If  the  decision  arrived 
at  was  contrary  to  natural  justice,  such  as  the  member 
complained    of,    not    having    an    opportunity    to    explain 
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misconduct;  2.  If  the  rules  of  the  club  have  not  been 
obsei-ved;  8.  If  the  action  of  the  club  was  malicious,  and 
not  bona  fide.'*  (Hirschl  on  Law  of  Fraternities,  66; 
Dawkins  v.  Antrobits,  44  L.  T.  Kep.  667 ;  Lambert  v.  Addi- 
son, 46  L.  T.  Eep.  20.) 

Article  25  of  appellant's  constitution  provides  as  follows: 
"If  any  member  defrauds  this  union,  he  shall  be  dealt  with 
as  the  central  body  may  decide." 

Beyond  this  no  specific  provision  appears  in  the  con- 
stitution or  by-laws  under  which  members  may  be  ex- 
pelled. 

The  contention  of  appellant  is,  that  the  power  of  expul- 
sion is  inherent  in  every  society,  and  that  the  offense  of 
which  plaintiff  was  found  guilty  was  suiBcient  ground  for 
expulsion,  as  matter  of  law,  irrespective  of  any  provision 
of  the  constitution  or  by-laws. 

We  subscribe  to  that  portion  of  the  proposition  which 
asserts  the  inherent  right  of  expulsion,  subject,  however, 
to  the  limitations  hereinbefore  expressed. 

Por  the  purposes  of  this  case,  we  assume,  also,  without 
deciding:  1.  That  the  charges  and  specifications  against 
plaintiff  were  sufficient,  upon  being  proven,  to  warrant 
his  expulsion  under  the  inherent  right  so  to  do  men- 
tioned; 2.  That  the  central  body, — that  is  to  say,  the 
board  of  delegates  of  shop  societies, — as  contradistin- 
guished from  the  entire  body  of  members,  may  exercise 
the  power  of  expulsion. 

Conceding  these  propositions,  however  (so  far  as  the 
latter  is  concerned,  we  doubt  if  it  can  be  maintained), 
and  the  facts  as  found  by  the  courts  still  remain,  that 
plaintiff  was  really  and  in  fact  found  guilty  for  no  other 
offense  than  that  for  which  he  was  expelled  in  the  first 
instance,  viz.,  for  working  for  parties  against  whom  a 
strike  had  been  ordered;  that  the  expulsion  was  not  in 
good  faith,  was  not  fair,  and  was  contrary  to  natural 
justice;  that  the  charge  of  "conspiracy  to  injure  and 
destroy   the   union''   was   in  substance  but  a  pretext   to 
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punish  him  for  an  offense  only  subjecting  him  to  a  fine, 
in  a  manner  wholly  different  from  the  imposition  of  the 
penalty  provided  therefor,  etc 

We  think,  as  before  stated,  that  there  was  evidence 
from   which  the  facts  as  found   were   fairly   deducible. 

These  facts  raise  the  inevitable  conclusion  that  the 
trial  and  conviction  of  plaintiff  was  a  travesty  upon  jus- 
tice^  and  lacking  in  the  essential  elements  of  fairness, 
good  faith,  and  candor,  which  should  characterize  the 
action  of  men  in  passing  upon  the  rights  of  their  fellow- 
men. 

We  are  referred  to  the  provision  of  appellant's  con- 
stitution, which  provides  that  ^^any  member  having  a 
grievance  shall  have  the  right  to  lay  his  case  before  the 
central  body,  who  shall  take  action  thereon,  and  whose 
decision  shall  be  finaL*' 

No  doubt  when  action  is  properly  taken  in  the  man- 
ner indicated,  it  is  final,  and  the  courts  will  not  interfere  j 
but  when  under  the  guise  of  remedying  the  grievance  of 
a  member,  the  central  body  acts  in  bad  faith,  and  mali 
ciously  makes  the  subject  of  the  grievance  a  pretext  for 
oppression  and  wrong,  its  action  may,  however,  to  that 
extent,  be  the  subject  of  review. 

The  judgment  is  affirmed. 

Patxbsos,  J.p  and  MoEutbtbt,  J.,  ooneunei 
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[No.  12226.    Department  Two.— March  21,  1888.] 
Ik  the  Mattes  of  the  Estate  of  WILLIAM  WIL- 
LIAMSON, Deceased. 

Wiix — OoNSTBUonoN — GoMifUNiTZ  Pbopbbtt. — ^The  will  in  question 
construed,  and  held,  that  the  hall  of  the  community  property  to 
which  the  testator's  wife  would  have  been  entitled  had  she  survived 
him  was  not  disposed  of  by  the  will. 

Appeal  from  a  decree  of  the  Superior  Court  of  Santa 
Cruz  County  distributing  the  estate  of  a  deceased  person. 

The  facts  are  stated  in  the  opinion* 

A.  8.  Kittredge,  for  Appellant 

Julius  Lee,  for  Respondent. 

Hayne,  C. — This  is  an  appeal  from  a  decree  of  dis- 
tribution. The  question  presented  is  as  to  the  construc- 
tion of  the  wilL 

The  will  first  declares  that  all  of  the  testator's  property 
is  the  coimnunitj  property  of  himself  and  his  wife 
Artemesia,  who  was  then  living,  and  that  an  advance- 
ment had  been  made  to  his  daughter,  Caroline  Judd  (the 
appellant  here),  and  then,  after  reciting  that  his  son, 
Robei-t  Samuel  Williamson,  ''by  his  valuable  labor  and 
service ,  has  greatly  assisted,  and  is  now  greatly  assisting, 
me  in  making  and  accumulating  my  said  property/'  pro- 
ceeds as  follows: — 

"1.  I  give,  bequeath,  and  devise  to  my  said  son  Kob- 
ert  Samuel  ....  all  the  property,  real,  personal,  or 
mixed,  of  whatsoever  nature  or  character,  or  wheresoever 
the  same  may  be  situated,  in  or  to  which  I  now  have  or 
hereafter  may  acquire  any  right,  title,  or  interest;  that 
is  to  say,  an  undivided  one-half  interest  in  said  property, 
or  all  of  which  I  have  power  under  the  law  to  make  tes- 
tamentary disposition,  leaving  the  remaining  undivided 
one-half  of  said  community  property  to  my  said  wife 
Artemesia,   as  the  law   directs.     2.   I  request  and  desini 
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that  my  said  wife^  in  case  she  survives  me,  by  testa* 
mentary  disposition  or  otherwise,  distribute  her  portion 
or  half  of  said  community  property  equally  between  our 
said  children,  Eobert  Samuel  and  Caroline^  and  any 
others  that  may  be  begotten  unto  us." 

The  wife  died  before  the  testator,  and  the  contest  is 
between  the  two  children  as  to  the  share  which  would 
have  gone  to  the  wife  had  she  lived.  The  court  below 
decided  that  the  son  took  the  whole  of  such  share,  and 
the  daughter  appeals. 

We  think  the  court  erred.  The  testator  first  used  lan- 
guage which,  if  not  limited  by  what  follows,  would  un- 
doubtedly have  given  the  whole  estate  to  the  son.  But 
he  immediately  defines  the  sense  in  which  he  used  the 
sweeping  language  by  the  following:  "That  is  to  say,  an 
undivided  one-half  interest  in  said  property,  or  all  of  which 
I  have  power  under  the  law  to  make  testamentary  dis- 
position." This  shows  that  when  he  spoke  of  bequeath- 
ing "all  the  property"  to  the  son,  he  meant  all  over 
which  he  supposed  he  had  power  of  disposition,  which 
was  one-half  of  the  community  property.  And,  as  if  to 
clinch  the  matter,  he  adds  this  clause:  ^Xeaving  the  re- 
maining undivided  one-half  of  said  community  property 
to  my  said  wife  Artemesia,  as  the  law  directs." 

Now,  if  the  wife  had  survived  the  testator,  there  would 
have  been  no  doubt  at  all  as  to  the  intention.  It  would 
have  been  perfectly  clear  that  the  testator  intended  the 
son  to  take  only  one-half  of  the  property.  The  fact  that 
the  wife  died  before  the  testator  does  not  seem  to  us  to 
alter  the  case.  The  argument  that  the  words  "all  of 
which  I  have  power  under  the  law  to  make  testamentary 
disposition"  show  that  it  was  the  testator's  intention  to 
give  to  the  son  the  wife's  half  of  the  community  -prop- 
erty  in  case  he  acquired  power  of  disposition  over  it  by 
her  death,  is  plausible  but  not  sound.  The  phrase  is 
used  in  apposition  to  the  preceding  one,  viz.,  "an  undi- 
vided   one-half    interest    in    said    property."      And    the 
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intention  of  the  testator  that  the  whole  property  should 
not  go  to  the  son  at  the  wife's  death  is  shown  by  his  re- 
quest to  the  wife.  "I  request  and  desire  that  my  said 
wife,  in  case  she  survives  me,  by  testamentary  disposition 
or  otherwise,  distribute  her  portion  or  half  of  said  com- 
munity property  equally  between  our  said  children, 
Robert  Samuel  and  Caroline^  and  any  others  that  may 
be  begotten  to  us." 

It  seems  to  us  that  the  wife's  half  was  not  disposed  of 
by  the  will,  and  that  it  should  go  to  the  heirs  as  the 
law  directs.  The  learned  judge  of  the  court  below  was 
led  into  error  by  attributing  too  much  force  to  the  sweep- 
ing words  of  disposition  first  quoted. 

;N'o  other  question  has  been  argued  by  counseL 
We    therefore    advise    that    the    judgment   be    reversed, 
•end  the  cause  remanded  for  a  decree  in  accordance  with 
the  views  above  expressed. 

FooTE,  C,  and  Belches^  C.  C,  concurred. 

The  Couet. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  cause  remanded 
for   a    decree    in   accordance    with    the    views    above    ex- 


Hearing  in  Bank  denied* 


[No.  12141.    Department  Two.^Marcb  21,  1888.] 

ADAM    BAUGHMAN,    Appellant,    i;.    R.    R    KEEI). 
Kespondent. 

Lessor  and  Lessee — Farmino  on  Shares — Gbowino  Crops — Tenam> 
IN. Common. — Where  a  lease  ot  agricultural  lands  provides  that  th* 
lessor  shall  receive  a  proportion  of  the  crops  grown  on  the  demi>iMl 
premises  after  the  same  are  harvested,  the  lessor  becomes  a  tcnaii^ 
in  common  with  the  lessee  of  the  crops  while  the  same  are  growin^r. 

Jd. — Partition  of  Growing  Crop — Appointment  or  Receiver. — When^ 
a  tenant  in  common  of  a  growing  crop  is  in  the  sole  possession 
•thereof,  and  denies  the  right  ol  hia  co-tenant  to  any  part  thereof. 
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and  threatens  to  sell  the  entire  crop  and  appropriate  the  proceeds 
to  his  own  uae,  the  co-tenant  may  maintain  an  action  for  the  par- 
tition of  the  crop.  In  such  an  action,  a  receirer  pendente  lite  may 
be  appointed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Amador   County. 

The  facts  are  stated  in  the  opinion* 

LindUy  &  Spagnoli,  and  Buddich  di  Solinsky,  for  A]v 
pellant 

Blanchard  di  Swialer,  and  Eagon  dk  Rust,  for  Kcspoiul- 
ent 

Belches,  C.  C. — The  court  below  sustained  a  genernl 
demurrer  to  the  complaint,  and  plaintiff  declining  tn 
amende  judgment  was  entered  in  favor  of  the  defendan  . 
from  which  the  plaintiff  has  appealed. 

The  material  facts  stated  in  the  complaint  are  as  fol 
lows: — 

In  October,  1882,  the  plaintiff  executed  to  the  defeml 
ant  a  written  lease,  for  the  term  of  five  years  then  next 
ensuing,  of  a  certain  ranch  in  Amador  County,  and  alsj 
of  certain  farming  utensils  and  stock.  The  plaintifT 
was  to  erect  certain  improvements  on  the  premises,  ai:.I 
to  furnish  to  the  defendant  the  seed  needed  to  put  in  a 
crop  the  first  year.  The  defendant  was  to  till  and  in  nli 
respects  cultivate  the  premises  in  a  husband-like  man- 
ner, and  out  of  the  crop  raised  tb)  last  year  was  to  re- 
turn to  the  plaintiff  the  same  number  of  pounds  of  secd^ 
and  of  the  same  kinds,  as  he  received  the  first  year. 
The  defendant  was  also  to  deliver  to  the  plaintiff,  or  his 
order,  "two-fifths  of  all  the  crops  produced  on  the  said 
farm  and  premises  aforesaid,  of  every  name  and  descrip- 
tion or  kind,  to  be  divided  on  the  place;  hay  in  bale 
under  shelter,  grain  of  all  kinds  in  the  granary,  apples, 
peaches,  pears,  plums,  etc.,  in  the  fruit-house,  grapes  in 
tlie  vineyard  after  being  gathered,   and   in  a  reasonable 
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time  after  such  crops  shall  have  been  harvested  or  gath- 
ered/' The  defendant  entered  nnder  his  lease,  and  con- 
tinned  to  occupj  and  cultivate  the  premises  until  the  26th 
of  July,  1886^  when  this  action  was  brought 

It  is  further  alleged  that  plaintiff,  in  October,  1882, 
furnished  tc  defendant,  to  be  used  as  seed,  82,469 
pounds  of  barley,  and  8,700  pounds  of  wheat;  that  dur- 
ing the  year  1886  defendant  had  raised  on  the  premises 
37  tons  of  barley  of  the  value  of  $1,000,  and  46  tons  of 
wheat  of  the  value  of  $1,360,  and  that  all  of  this  grain 
was  severed  from  the  ground  and  in  process  of  being 
thrashed  and  sacked;  that  defendant  intended  and  had 
threatened  to  and  would  leave  and  abandon  the  premises 
on  completing  the  harvesting  of  the  crop,  and  that  he 
denied  the  right  of  the  plaintiff  to  any  part  thereof,  and 
threatened  and  intended  to  remove  the  whole  crop,  and 
to  dispose  of  and  convert  the  same  to  his  own  use;  that 
defendant  is  insolvent 

The  prayer  is  that  82,469  pounds  of  the  barley,  8,700 
pounds  of  the  wheat,  and  two-fifths  of  the  remainder 
of  the  crop  be  segregated  and  set  apart  to  the  plaintiff, 
and  that  a  receiver  be  appointed  pending  the  action  and 
for  general  relief. 

We  fail  to  see  why  the  complaint  does  not  state  facts 
sufGicient  to  constitute  a  cause  of  action. 

The   action  was   in   effect  for   a   partition  of   personal 

property,   owned  by   the   parties   as   tenants   in    common. 

Now,   conceding  that  plaintiff  did  not  own   that   part  of 

the   crop,  which  he  claimed  in   return   for   the  seed   fur- 

nished  in  1882  (Callender  v.  McLeod,  74  Cal.  376) ;  still 

he   unquestionably   did   own,    as   tenant   in   common   with 

the    defendant,    two-fifths    of    all    the    wheat    and    barley 

raised  on  the  leased   premises.      (Bemal  v.   Hovious,   17 

Cal.  642;  79  Am.  Dec   147;  Knox  v.  Marshall,  19  Cal. 

617;    Freeman   on   Cotenancy    and    Partition,    sec    100.  ^ 

The  defendant  was  in  possession  of  the  whole  crop,  and 

was   threatening  to   sell  it  and  appropriate  the  proceeds 

LXXy.GAi,r-21  ^  J 
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to  his  own  use.  In  such  a  case  an  action  for  partition 
was  the  proper  remedy,  and  the  appointment  of  a 
receiver  was  authorized  by  the  code.  (Freeman  on 
Cotenancy  and  Partition,  sees.  426,  448;  Code  Civ.  Proc., 
sec  564.) 

.  It  is  urged  for  respondent  that  the  complaint  -was  insuf- 
ficient, because  it  failed  to  allege  that  plaintiff  had  per- 
formed all  the  conditions  of  the  lease  which  were  to  be 
performed  by  him,  but  we  think  sufficient  facts  were  stated 
in  this  regard. 

It  is  further  urged  that  the  action  was  commenced 
prematurely,  because  the  defendant  was  to  deliver  to 
plaintiff  his  share  of  the  grain  in  the  granary.  But  as 
the  defendant  denied  the  plaintiff's  right  to  any  part  of 
the  crop,  and  was  threatening  to  appropriate  it  all  to  his 
own  use,  we  do  not  see  why  plaintiff  was  called  upon  to 
delay  the  commencement  of  an  action  to  determine  his 
rights. 

The  judgment  should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 

Haynk,  C,  and  Footb,  C,  concurred. 

Thb  Couet. — For  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  cause  remanded| 
with  directions  to  overrule  the  demurrer* 

Hearing  ia  Bank  deniecL 
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[No.  20376.     In  Bank.— March  21,  1888.] 

THE  PEOPLE,  Respondbnt,  v.  JOHN  H.  SNYDER, 

Rape — ^IirFOBMATion — Fobgb  ahb  Violencb — Eyideitob  of  Fbaud  or 
Abtifice. — Under  an  information  for  rape,  which  alleged  that  the 
defendant  committed  the  offense  "by  force  and  Yioience"'  and  against 
the  will  of  the  prosecutrix,  and  did  ''feloniously  ravish"  her,  evi- 
dence is  admissible  that  the  offense  was  committed  by  means  of  an 
intoxicating  or  narcotic  aubBtanoe,  administered  to  her  by  the  de- 
fendant. 

lA. — ^BviDSiraB  ov  CoicPLAUTT  BT  Pbosboutbix. — In  a  prosecution  for 
rape,  evidence  is  admissible  that  the  prosecutrix  made  complaint  ot 
the  injury  while  it  was  recent. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Erancisco,  and  from  an  order  re- 
fusing a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

John  D.  Whaley,  for  Appellant 

Attomey-Oeneral  Johnson,  for  Respondent 

MoEabland,  J. — ^The  information  charges  the  appel- 
lant with  the  crime  of  rape,  and  the  jury  found  him 
guilty.  The  charging  language  of  the  information,  after 
proper  averments  of  time,  place,  etc,  is  that  the  defendant, 
''with  force  and  arms  in  and  upon  one  Louisa  Bell, 
a  female  over  the  age  of  ten  years,  who  was  not  then 
and  there  the  wife  of  the  said  John  H.  Snyder,  violently 
and  feloniously  did  make  an  assault,  and  her,  the  said 
Louisa  Bell,  then  and  there,  to  wit,  on  the  day  and  year 
last  aforesaid,  feloniously  did  ravish  and  carnally  know 
and  accomplish  with  her  an  act  of  sexual  intercourse 
by  force,  violence,  and  against  her  will  and  resistance, 
contrary  to  the  form,''  etc  And  the  main  contention  of 
appellant  is  that  there  was  a  fatal  variance  between  the 
information   and  the  proofs. 

This  oontention  is^  that  while  the  information  charges 
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the  crime  to  have  been  committed  by  foroe^  violence, 
etc..  the  proof  shows  that  it  was  committed  (if  at  all)  by 
meane  of  an  intoxicating  or  narcotic  substancei  admin- 
istered to  the  prosecuting  witness  by  the  accused;  and 
that  under  section  261  of  the  Penal  Code,  an  information 
charging  the  crime  to  have  been  committed  by  force  can- 
not be  supported  by  proof  showing  it  to  have  been  com- 
mitted b;  fraud  oi  artifice. 

The  common-law  definition  of  rape  was  ''the  carnal 
knowledge  of  a  woman  forcibly  and  against  her  wilL" 
(4  Bla.  Com.  210.)  And  the  indictment  was  substan- 
tially in  the  form  of  the  information  in  the  case  at  bar. 
And  through  decisions  made  from  time  to  time,  it 
gradually  came  to  be  the  settled  law  (although  there  are 
cases  to  the  contrary)  that  under  such  an  indictment  it 
was  competent  and  sufBcient  to  prove  that  the  act  charged 
was  committed  upon  a  child  of  tender  years  incapable  of 
consent;  upon  a  lunatic  or  insane  woman;  bj  intimida 
iion;  when  the  woman  was  unconscious  of  the  nature  of 
the  act;  by  the  administration  oi  intoxicating  or  narcotic 
substances;  bj  false  personatioD  of  a  husband,  etc  The 
criminal  law  of  this  state  followed  the  common-law  defi 
nition  of  the  crime  down  to  the  adoption  of  the  codes. 
(Hittell's  Gen.  Laws,  sec.   1449.) 

Section  261  of  the  Penal  Code  commences  as  follows: — 

''Eape  is  an  act  of  sexual  intercourse  accomplished 
with  a  female  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances.''  Then  follow  six 
subdivisions,  which  recite  substantially  the  things  whicb 
(as  above  briefly  indicated)  could  be  proven  under  the 
general  common-law  indictment  And  the  position  taken 
by  appellant  really  is  that  the  indictment  and  the  proof 
must  follow  and  be  confined  to  one  of  the  six  subdivis- 
ions of  the  dectioiL 

We  think  the  true  construction  of  section  261  to  be 
that  thereby  the  legislature  meant  merely  to  put  beyond 
doubt    the    rule    that   on    an    information    for    rape    the 
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things  mentioned  in  the  subdivisions  could  be  proven, 
and  would  establish  the  orime.  It  is  not  intended  to  alter 
or  establish  a  rule  of  pleading;  or  to  create  six  different 
kinds  of  erime.  Now,  as  before  the  adoption  of  the 
code,  under  an  indictment  similar  to  the  information  in 
this  case,  any  of  the  matters  mentioned  in  section  261 
may  be  proved.  They  are  included  in  the  words  "by 
force  and  violence,  and  against  her  will/'  and  "did 
feloniously  ravish/'  as  fully  now  as  they  were  then. 

2.  The  court  properly  allowed  evidence  of  the  fact  that 
the  injured  party  made  complaint  of  the  injury  while 
it  was  recent,  and  the  point  that  evidence  should  not  have 
been  admitted  showing  that  she. named  the  defendant  in 
her  complaint  has  no  basis  in  the  record. 

8.  We  cannot  say  that  the  evidence  did  not  warrant 
the  verdict 

There  are  no  other  points  which  require  special  notice. 

Judgment   and  order  denying  new  trial   affirmed. 

Patebsok^  J.,  McKiNSTST^  J.,  Shahpstbin,  J.,  SeABLS; 
0.  J.y  Templb,  J.,  and  Thornton,  J.,  concurred. 


(No.  12185.    Department  Two.^Marcb  2%,  1888.] 

PHILIP    FISHER    BT    AL.,    Rbspondbnts,    v.    P.    C. 
SLATTERY,    Appellant. 

Lahdlobd  and  Tenant — Lease — Pkovision  against  SuBLETriNo>-Pos- 
SESSION  UNDER  LESSEE. — A  lease  for  a  term  of  one  year,  with  an 
option  of  renewal  by  the  leasee,  contained  a  proyision  prohibitiir^ 
the  lessee  from  letting  or  subletting  the  premises  without  the  co:i 
sent  of  the  lessors.  During  the  existence  of  the  term,  the  defendant. 
with  the  consent  of  the  lessee,  entered  into  possession  of  the  prem- 
laea,  and  so  remained  until  after  the  expiration  of  the  year,  the 
lessee  retaining  the  right  to  keep  certain  personal  property  on  tiie 
premises.  While  the  defendant  was  so  in  possession,  the  lessors 
persistently  refused  to  receive  any  rent  from  him,  or  to  consider 
him  as  their  tenant,  and  during  such  time  the  lessee  continued  to 
pay  the  rent.  At  the  expiration  of  the  year,  the  lessee  surrendered 
th«  lease  to  the  lessors,  and  refused  to  exercise  his  option  for  a 
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renewal.  Held,  that  the  defendant  thereupon  became  a  crespasaer 
as  to  the  lessors,  and  that  no  subletting  with  the  consent  df  the 
lessors  and  no  parol  assignment  of  the  lease  nad  oeen  made. 
Ejectment — ^Possession  at  Commencement  or  Action — Findings.— 
A  finding  in  an  action  of  ejectment  that  the  plaintifi  was  m  posses- 
sion at  the  time  of  the  commencement  of  the  action  will  not  be  held 
fatal  to  a  judgment  in  favor  of  the  plaintiff,  when  the  pleadings 
admit  and  the  other  findings  indicate  that  the  defendant  wac  il 
possession  at  that  time. 

Appeal  from  a  judgment  of  the  Superior  Court  oi 
Yuba   County. 

The  facte  are  stated  in  the  opinion. 

J.  H.  Craddock,  for  Appellant. 

The  facts  sho\v  an  assignment  of  the  lease  to  the  de- 
fendant. (Haight  v.  Greene,  19  Cal.  114;  Chipman  9. 
Enteric,  5  Cal.  49;  63  Am.  Dec  80.)  The  assignment  of 
the  term  is  not  a  breach  of  the  covenant  not  to  sublet 
(4   Wait's  Actions  and  Defenses^  244.) 

E,  A,  Davis,  for  Bespondents. 

The  lease  was  ic  writing,  and  had  to  be,  or  it  was 
good  only  for  one  year;  the  term  was  one  year  with  the 
privilege  oi  two  more,  at  the  option  of  the  lessee.  No 
notice  of  option  was  given  by  any  one;  on  the  contrary, 
Sullivan  gave  notice  that  he  would  not  extend  the  term. 
Notice  of  option  before  the  end  of  the  term  first  named  is 
required.  (Chretien  v.  Doney,  1  N.  T.,  419;  Eenovd  v. 
Daskam,  34  Conn.  512;  Theiband  v.  Nat,  Bank  of  Vevay, 
42  Ind.  212.)  A  parol  assignment  of  this  lease  could  not 
be  made.  It  must  be  in  writing.  (Taylor's  Landlord 
and  Tenant,  2d  ed.,  sec.  427.)  When  the  lease  is  required 
to  be  in  writing,  an  assignment  must  also  be  in  writing. 
{Batting  v.  Martin,  1  Camp.  318,  Brewer  v.  Dyer,  7  Cush. 
337;  Hess  v.  Fox,  10  Wend.  437;  Civ.  Code,  sec.  1624, 
1091;  Code  Civ.  Proc.,  sec.  1971-1973.)  The  finding 
that  the  plaintiffs  were  in  possession,  being  contrary  to 
the   admissions   of  the  pleadings,    should    be    disregarded. 
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{Burnett  v.  Steams.  33  Cal.  473;  Hill  v.  Den,  64  Oal.  20; 
Swift  V.  Muygridge,  8  Cal.  445;  Fox  v.  Fox,  25  Cal.  587; 
Qrossini  v,  Perazzo,  66  Cal.  545;  Taylor  v.  C.  P.  B.  B. 
Co.,  67   Cal.   615.) 

FooTE,  C. — This  IS  an  action  in  ejectment  One  of 
the  plaintifis,  Anna  M.  Fisher,  obtained  a  judgment  in 
the  court  beIo\v  ior  the  possession  of  the  premises  sued 
for,  etc.  from  that  this  appeal  is  prosecuted,  upon  the 
judgment  roll. 

The  appellant  urges  that  the  findings  are  conflicting 
and  contradictory;  that  they  do  not  sustain  or  justify 
the  judgment,  and  that  the  judgment  is  against  law. 

It  appears  that  Anna  M.  Fisher  was,  on  the  twenty- 
sixth  dav  of  October.  1885,  the  owner  of  the  premises 
sued  for;  that  upon  that  da;  she  jointly,  with  her  hus- 
band, who  had  no  interest  in  them,  leased  the  premises 
to  one  Sullivan,  by  a  written  lease,  for  one  year,  com- 
mencing on  said  date,  it  being  agreed  therein  that  Sul- 
livan might,  at  his  option,  continue  the  lease  until  the 
twenty-sixtt  daj  oi  October;  1888.  The  lease  also  con- 
tained a  clause  to  the  efiect  that  Sullivan  was  prohibited 
from  letting  or  underletting  the  premises  without  the 
written  consent  ol  the  lessors.  Sullivan  thereupon  en- 
tered into  possession  of  the  premises,  but  about  the  1st 
of  ^lay,  1886,  he  sold  a  butcher  business  of  which  he 
was  the  proprietor,  m  Yuba  City  and  Marysville,  to  the 
defendant,  also  certain  personal  property  in  the  former 
place.  A  deed  to  the  latter  was  executed  and  delivered 
by  Sullivan  to  Slattery,  acknowledged  and  recorded. 
Slattery  entered  into  its  possession  at  once,  also  the 
shop,  fixtures,  meat,  etc.,  therein  included.  Upon  the 
same  day,  with  Sullivan'e  consent,  the  former  also  en- 
tered intc  possession  of  the  premise?  sued  for  in  this 
action,  together  with  the  shop,  meat,  and  fixtures  therein 
contained,  Sullivan  retaining  the  right  to  keep  therein 
certain    goods    not    sold    to    Slattery,   until    it   should   be 


Digitized  by 


Google 


328  FisHEB  V.   Slatteby.  [Sup.  Ot. 

found  convenient  to  remove  them.  A  bill  of  sale  of  the 
personalty  was  also  given  to  Slatterj  bj  Sullivan.  The 
court  further  finds  that  Sullivan  did  not  sublet  the  prem- 
ises, nor  assign  his  lease  of  them  to  Slatterj. 

We  see  nothing  in  this  which  renders  the  findings 
contradictory.  It  is  true  that  Sullivan  allowed  Slattery 
to  go  into  possession  of  the  premises  in  Marysville, 
leased  from  Mrs.  Fisher  and  her  husband,  but  the 
former  retained  the  right  to  keep  certain  property 
there,  and  himself  paid  the  rent  to  the  lessors  for  two 
months,  and  when  Slattery  applied  to  be  allowed  to  pav 
the  rent  to  them,  it  was  refused,  and  his  tenancy  wai^ 
repudiated.  Sullivan,  the  lessee,  paid  the  rent  up  to  the 
end  of  the  first  year's  tenancy,  and  then,  on  the  26th  of 
October,  1886,  handed  over  his  lease  to  the  attorney  for 
the  plaintiffs,  and  stated  that  he  did  not  desire  to  occupy 
the  premises  any  longer,  and  tiis  tenancy  was  at  an  end, 
and  Mrs.  Fishar  was  entitled  to  the  possession  of  her 
property  as  against  Slattery,  who  was  as  to  her  a  mere 
trespasser. 

Mrs.  Fisher  never  acknowledged  Slattery  as  her  ten 
ant,  refused  to  do  so  when  he  applied  for  recognition, 
and  offered  to  pay  rent,  and  never  received  any  rent 
except  from  Sullivan.  There  is  nothing  which  indicates 
any  acquiescence  on  her  part,  with  any  letting,  sublet- 
ting, or  assignment  of  the  lease  by  Sullivan  to  Slattery 
She  seems  to  have  looked  to  Sullivan,  and  Sullivan  only, 
as  her  tenant,  and  not  in  any  way  to  have  waived  her 
right  not  to  have  the  premises  sublet  without  her  writ- 
ten consent.  There  is  no  indication  from  these  facts 
that  any  subletting  by  the  written  consent  of  the  lessors 
was  given,  or  that  any  parol  assignment  of  the  lease  was 
made. 

The  appellant  claims  further  that  the  court  has  found 
that  Mrs.  Fisher  was  actually  iu  possession  of  the  prem- 
ises she  sued  for  when  her  action  was  brought,  and  that 
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therefore  he  oould  not  have  been  in  the  wrongfol  posaee- 
sion  thereof  at  that  time. 

Ordinarily  a  finding  in  an  action  of  ejectment  that 
the  plaintiff  was  in  possession  at  the  commencement  of 
the  action  would  be  fatal  to  a  judgment  for  the  plaintiff. 
But  in  this  case  it  was  admitted  by  the  pleadingpi  that 
the  defendant  was  in  possession  at  the  commencement 
of  the  action.  The  finding  that  plaintiff  was  in  posses- 
sion at  the  commencement  of  the  action  was  evidentlj  a 
mere  inadvertence.  The  pleadings  and  the  other  find- 
ings indicate  that  defendant  was  in  possession,  and  claimed 
a  right  to  the  possession. 

We  perceive  no  prejudicial  error  in  the  leooxd^  and 
advise  that  the  judgment  be  affirmed. 

Hatkx,  C,  concurred. 

Thb  Coubt. — For  the  reasons  given  In  this  forcing 
opinion,  the  judgment  ii  affirmed. 


[No.  1179S.    la  Bank.— Maieh  tl»  1S88.1 
Isr  TBS  Matteb  of  thb  Estatb  ov  ALMTRA  GIBSON, 

Deoxased. 

Wnir— Bequest  to  CHAarrABu  Cokpobahoh— Hxszajkb  nr  Oobfobate 
Namb.— -The  trill  in  question  contained  a  residnary  bequest  to  the 
''Old  Ladies*  Home,  at  present  near  Rlncon  Hill,  at  St.  Blary's 
HospitaL"  The  respondent^  a  corporation  named  *'The  Sisters  of 
Mercy,"  conducted  an  establishment  near  the  place  indicated,  gen- 
erally known  as  St.  Mary's  Hospital,  ono  department  of  which  was 
called  the  Old  Ladies'  Home,  whicli  was  devoted  to  the  care  and 
protection  ot  old  ladies.  The  Old  Ladies'  Home  was  originally  in 
the  tame  building  with  the  hospital,  but  had  been  recently  remove.! 
into  another  building,  erected  by  the  corporation  on  its  lot  near  the 
hospital.  The  expenses  of  the  Old  Ladies'  Home  had  always  been 
paid  by  the  corporation,  and  it  was  under  its  controL  No  other  in- 
stitution of  the  kind  was  near  the  place  indicated,  ffeld,  that  the 
corporation  known  as  the  '*Bisters  of  Mer^  was  entitled  to  take 
the  bequest 
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Appeal  from  a  decree  of  the  Superior  Court  of  the  citj 
and  county  of  San  Francisco  distributing  the  estate  of  a 
decedent 

By  the  decree  in  question,  the  court  ordered  that  the 
bequest  to  the  Old  Ladies'  Home  be  paid  to  the  respond- 
ent,  the  Sisterg  of  Mercy.  The  further  facts  are  stated 
in  the  opinion  of  the  court 

W.  8.  Goodfellow,  for  Appellants. 

The  bequest  is  not  to  the  Sisters  of  Mercy  in  trust  for 
the  Old  Ladies'  Home  or  its  members,  nor  is  there  any 
evidence  to  show  that  such  was  in  fact  the  intention  of 
the  testatrix.  On  the  contrary,  the  evidence  shows  that 
the  testatrix  was  acquainted  with  the  corporation  re- 
spondent, and  its  relations  to  the  Old  Ladies'  Home  and 
other  institutions,  and  yet  she  did  not  mention  it  in  her 
vvilL  On  the  other  hand,  she  knew  that  the  Old  Ladies' 
Home  which  she  did  mention  was  not  identical  with 
the  claimant,  the  Sisters  of  Mercy.  The  language  of  the 
will  is  free  from  ambiguity  or  uncertainty.  If  the  Old 
Ladies'  Home  had  been  incorporated  or  otherwise  legally 
competent  to  take,  no  one  would  have  disputed  its  right 
or  thought  of  diverting  the  legacy  to  the  Sisters  of  Mercy. 
Can  the  language  of  the  will  be  transformed  because  il 
appears  that  the  testatrix  has  misapprehended  the  law? 
The  legatee  not  being  competent  to  take,  and  no  trust 
having  been  created,  the  bequest  fails.  (Sherwood  v.  Am, 
Bible  Soc,  4  Abb.  227;  Owens  v.  Miss.  8oc.  14  K  Y.  880; 
.'406;  67  Am.  Dec  160;  Downing  v.  Marshall,  23  N.  T. 
366,  382 ;  80  Am.  Dec.  290 ;  Chili  Soc.  v.  Bowen,  21  Hun, 
389 ;  Reeves  v.  Beeves,  5  Lea,  644 ;  Cohb  v.  Denton,  6  Baxt 
235;  Dunham  v.  Avenll,  45  Conn.  61;  29  Am.  Rep.  642.) 

John  M.  Burnett,  and  James  Oartlan,  for  Respondent, 
the  Sisters  of  Mercy. 

Where  the  testator  sufficiently  indicates  the  institution 
intended,  thu  bequest  to  it  will  stand,  notwithstanding  a 
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mistake  or  misnomer  in  its  corporate  name.  (Angell  and 
Ames  on  Corporations,  sec  185;  Cal.  Civ.  Code,  sec  857; 
Le  Fevre  v.  Le  Fevre,  59  N.  Y.  434;  Button  v.  American 
Tract  8oc.,  23  Vt.  349;  Lanning  v.  Sisters  of  St.  Francis, 
35  N.  J.  Eq.  392;  In  re  Mussig,  8  Dem.  226;  Pell  v. 
Mercer,  14  R.  L  412.) 

PATBBSOir,  J. — The  will  of  the  testator  contained  the 
following  residuary  clause:  "I  give  and  devise  the  re- 
mainder of  my  estate,  after  the  above  legacies  have  been 
paid,  to  the  Old  Ladies'  Home,  at  present  near  Rincon 
Hill,  at  St  Mary's  Hospital."  The  evidence — against 
the  introduction  of  which  there  was  no  objection — 
shows  that  the  establishment  conducted  by  the  corpora- 
tion respondent  was  generally  known  as  St.  Mary's  Hos- 
pital, and  that  one  department  thereof  is  called  the  Old 
Ladies'  Home,  and  is  devoted  to  the  care  and  protection 
of  old  ladies.  The  Old  Ladies'  Home  was  originally  id 
the  same  building  with  the  hospital,  but  was  recently 
removed  into  another  building,  erected  by  the  corpora- 
tion on  the  same  lot  about  fifty  feet  from  the  hospital. 
The  expenses  of  the  Old  Ladies'  Home  have  always  been 
paid  by  the  corporation,  and  it  is  under  its  control. 
There  is  no  other  Old  Ladies  Home  in  the  vicinity  of 
Rincon  HilL  The  name  of  the  corporation  is  "The  Sis- 
ters of  Mercy."  It  is  claimed  by  the  appellant  that  there 
is  no  legatee  competent  to  take,  and  do  trust  having  been 
created,  the  bequest  to  the  Old  Ladies'  Home  fails. 

Our  code  provides  that  "the  misnomer  of  a  corpora* 
tion  in  any  written  instrument  does  not  invalidate  the 
instrument,  if  it  can  be  reasonably  ascertained  from  it 
what  corporation  is  intended."  So  long  as  the  testator 
sufficiently  indicates  the  institution  intended,  the  be- 
quest is  good;  and  if  from  the  will  itself,  or  evidence 
aliunde,  the  object  of  the  testator's  bounty  can  be  ascer- 
tained, a  misnomer  of  a  legatee,  or  devisee,  whether  a 
natural  person  or  a  corporation,   will   not  invalidate  the 
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provision.  (Le  Fevre  v.  Le  Fevre,  59  N.  Y.  484.)  It  was 
held  in  a  ease  quite  similar  to  this  that  a  charitable  gift 
to  a  hospital  should  be  sustained  notwithstanding  the 
misnomer  of  the  corporation^  and  that  it  would  take  and 
hold  the  gift  on  the  trust  named  by  the  donor.  {Lanning 
y.  Sisters  of  8t.  Francis,  86  N.  J.  Eq.  392.) 

The  court  found  ^'that  the  testatrix  meant  and  in- 
tended by  her  said  will,  and  especially  by  the  twelfth 
article  thereof,  to  make  said  corporation,  called  'The  Sis- 
ters of  Mercy,'  her  residuary  legatee,  intending  thereby 
especially  to  benefit  the  department  thereof  which  pro- 
vides for  the  care,  protection,  and  comfort  of  old  ladies; 
and  the  testatrix  knew  that  the  only  conduit  of  her 
charity  was  the  corporation  called  ^The  Sisters  of 
Mercy."'  We  think  these  findings  of  the  court  are  jus- 
tified by  the  evidence. 

Judgment  affirmed. 

MoFablanb,  J.y  Shabpstbih,  J.,  and  MoEjitbtbt,  J., 
concurred. 

Tbhpub,  J.p  dissented* 

Behearing  denied. 


fNa  llS2a.     In  Bank.— March  23,  1888.] 

STOCKTON  BUILDING  AND  LOAN  ASSOCIATION, 
Appbllant,  v.  GEORGE  CHALMERS  kt  ai.. 
LOUISA  TTARDIE,   Rbspondbnt. 

JUDGMBRT— -AOIION  AOAINaT  FXBSOlf  AL  RXPBESEKTATIONS  DOES  KOT  AV* 

VBOT  IiTDivmuAL  RIGHTS — ^HOMESTEAD. — Where  a  surviving  wife  is 
aasd  Bolelj  as  the  executrix  of  her  deceased  husband,  in  an  action  to 
foreclose  a  mortgage  executed  by  him,  a  judgment  of  foreclosure 
eaanot  affect  the  individual  rights  that  she  has  in  the  mortgaged 
propertj  as  a  homestead,  notwithstanding  in  her  answer  as  execu- 
trix she  sets  up  the  fact  of  the  declaration  of  homestead  on  tlii 
property  • 

Appxal  from   an  order  of  the   Superior  Court  of  El 
Dorado  County  refusing  a  writ  of  assistance. 
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The  facts  are  stated  in  the  opinion  of  the  oonrt 

W.  L.  Dudley,  and  Oearge  0.  Blanchard,  for  Appellant 

The  respondent  by  voluntarily  causing  her  individual 
rights  in  the  mortgaged  premises  to  be  litigated,  is  estopped 
from  claiming  that  she  is  not  individually  bound  by  the 
judgment  {Erldns  v.  Ayers,  68  Cat  810;  White  v.  8. 
K.  &  8.  Q.  R.  R.  Co.,  60  Cat  417;  McAbee  v.  Randall, 
41  Cal.  186;  Denagre  v.  Denagre,  38  La.  Ann.  694; 
Herman  on  Estoppel,  sec.  94;  Coltan  v.  Onderdonk,  69 
CaL  156;  68  Am.  Rep.  666.) 

Charles  N.  Fox,  for  Respondent 

The  respondent,  having  been  sued  only  as  executrix, 
was  not  personally  bound  by  the  judgment  {Ex  parte 
Hollis,  59  Cal.  412;  Chase  v.  Evoy,  58  CaL  848;  Hefner  v. 
UHan,  11  CaL  479.) 

Seabls^  C.  J. — ^This  is  an  appeal  from  an  order  after 
final  judgment  refusing  a  writ  of  assistance. 

Robert  Chalmers  in  his  lifetime  executed  a  mortgage 
upon  certain  premises  in  El  Dorado  County;  subsequently 
his  wife  Louisa  declared  a  homestead  upon  a  portion  of 
the  same  premises. 

Chalmers  departed  this  life,  and  an  action  to  foreclose 
the  mortgage  was  brought  against  the  executor  and  ex- 
ecutrix of  his  last  will,  vis.,  against  G^rge  Chalmers,  and 
Louisa  M.  Chalmers,  as  executor  and  executrix  thereof. 

Lousia  Chalmers,  the  widow,  was  made  a  party 
defendant  as  executrix,  but  not  in  her  individual  capa- 
'3ity. 

The  executor  and  executrix  set  up  the  fact  of  the 
declaration  of  homestead  by  the  latter,  and  the  court 
found  the  existence  of  the  homestead  as  a  fact,  and  that 
it  was  subsequent  in  time  and  subject  to  the  lien  of  the 
mortgage. 

A  decree  was  entered  in  favor  of  plaintiff,  under  which 
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the  property  was  sold,  purchased  by  plaintiff^  and  a 
sheriff's  deed  having  passed,  possession  wa«  demanded 
of  Louisa  M.  Chalmers  (who  had  before  that  time  inter- 
married with  one  Hardie),  pursuant  to  a  clause  in  ihe 
decree  requiring  possession  to  be  delivered  to  the  pur- 
chaser, which  was  refused,  whereupon  plaintiff  applied 
for  a  writ  of  assistance. 

The  court  below  denied  the  writ  upon  the  grounds  that 
Mrs.  Chalmers  was  not  individually  a  party  to  the  fore- 
closure suit,  and  was  not  made  such,  or  concluded  by  the 
answer  made  in  her  representative  capacity,  setting  up 
the  homestead,  or  by  the  decree  rendered  therein. 

It  is  well  settled  that  a  judgment  for  or  against  a  party 
in  one  right  cannot  affect  him  when  acting  in  another 
right  Thus  a  plaintiff  suing  as  administrator  of  his 
wife  is  not  affected  by  a  judgment  against  himself,  in 
her  lifetime,  in  an  action  to  which  she  was  not  a  party. 
(Blakey  v.  Newby,  6  Munf.  64.)  "A  decree  against  one  as 
administrator,  on  a  bill  to  compel  the  delivery  of  slaves 
claimed  as  a  gift  from  the  intestate,  will  not  conclude 
his  rights  as  a  creditor,  on  a  bill  by  him  against  the  for- 
mer plaintiffs,  to  set  aside  the  gift  conveyance  for  fraud." 
(Freeman  on  Judgments,  sec  166,  and  cases  cited.) 

Louisa  Chalmers  was  sued  as  the  executrix  of  the  last 
will  of  her  deceased  husband;  as  such  she  could  only 
avail  herself  of  such  defenses  to  the  foreclosure  suit  as 
would  have  existed  in  favor  of  her  testator  had  he  been 
living  and  a  party  to  the  action;  and  had  he  been  living 
and  a  party  defendant  he  could  not  have  concluded  by 
a  defense  or  want  thereof  his  wife's  right  to  the  home- 
stead. Such  result  could  only  be  reached,  if  by  action, 
in  a  proceeding  to  which  she  was  a  party.  (Revtdk  v. 
Kraemer,  S  Cai.  65 ;  68  Am.  Dec.  308 ;  Revalh  v.  Kraemer, 
8  Cal.  75;  Van  Renegan  v.  Revalk,  8  Cal.  76;  Cooh  v, 
Klink,  8  Cal.  347;  Stoops  v.  Woods,  45  Cal.  439.) 

It  is  true  a  party  may  be  before  the  court  in  two  or 
more   capacities,   and    in   Corcoran   v.    Chesapeake    Canal 
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Co.,  94  U.  S.  741,  an  individual,  as  trustee  for  certain 
bondholders,  ^sls  brought  before  the  court  and  a  decree 
rendered  against  him  as  such,  and  it  was  held  he  could 
not  relitigate  the  same  matter  on  the  ground  that  he  was 
himself  a  bondholder  of  some  of  the  bonds.  If  he  was 
such  holder,  it  was  said  he  was  bound  by  the  former  de- 
cree, because  as  trustee  in  the  former  suit  he  was  repre- 
senting himself.  That,  however,  is  not  this  case.  Louisa 
Chalmers,  as  executrix,  represented  the  estate  of  her  de- 
ceased husband,  and  the  decree  rendered  is  binding  upon 
such  estate;  but  her  right  in  the  homestead,  if  taken  from 
the  community  property  of  herself  and  husband,  vested 
absolutely  in  her  upon  the  death  of  the  latter,  and  as 
executrix  she  could  not  represent  it 

But  it  is  claimed  that  defendant  did,  in  effect,  mako 
herself  individually  a  party  to  the  action,  by  setting  up 
the  homestead  right  when  sued  as  executrix. 

The  code  specifies  but  two  methods  by  which,  after  the 
commencement  of  an  action,  new  parties  may  be  brought 
in;  one  is  by  an  order  of  the  court  and  the  other  by 
complaint  of  intervention.  'No  such  order  was  made  or 
proceedings  had  in  this  case;  hence  we  conclude  she  was 
not  individually  a  party  to  the  cause. 

It  may  well  be  that  a  party  who  voluntarily  files  an 
answer  in  a  cause  without  an  order  of  court  making  him 
a  party  defendant,  and  who  goes  to  trial  upon  the  issues 
made  by  his  answer  to  the  complaint,  will  be  concluded 
by  the  judgment  rendered  on  the  trial  of  such  issues, 
and  estopped  from  denying  that  he  was  a  party  to  the 
action.  But  in  the  present  case  we  search  the  decree  in 
vain  for  any  adjudication  of  defendant's  homestead  rights. 

The  conclusion  reached  by  the  court  below  was  "that 
Mrs.  Chalmers,  now  Mrs.  Hardie,  never  was  a  party  to 
this  action,  and  therefore  the  judgment  and  decree  do 
not  aflFect  her  homestead  right,  and  being  in  possession 
ander  the  homestead   right,  she  is   rightfully  in   posses- 
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We  are  of  opinion  this  conclusion  was  warranted  hy 
the  premises,  and  the  order  denying  the  writ  is  affirmed. 

Shabfstein,  J.,  MoFabland,  J.y  TxMpLB,  J.f  Thobit- 
TON^  J.,  and  MoEiirsTBT^  J.,  eonoarred. 

PATXBSOif,  J.,  dissenting. — ^I  dissent  It  is  tme  that 
Louisa  M.  Ohahners  was  not,  technically  speaking,  a 
party  defendant  in  the  action,  but  she  voluntarily  set  up 
her  individual  rights  in  the  property,  and  caused  the 
same  to  be  litigated.  Her  homestead  right  was  set  forth 
in  detail.  It  was  treated  as  an  issue  in  the  case.  The  trial 
proceeded  upon  the  theory,  by  all  the  parties,  that  her  in* 
dividual  rights  were  in  controversy,  and  the  findings  of 
the  court  upon  that  matter  were  as  full  as  the  allegations 
of  the  answer.  Her  individual  right  was  not  necessarily 
or  even  properly  in  the  answer  as  a  part  of  the  defense 
made  by  the  defendants  in  their  representative  capacities. 
The  estate  could  not  in  any  way  be  benefited  by  the  de- 
termination of  the  homestead  rights  of  Mrs.  Ohahners; 
on  the  contrary,  if  her  homestead  right  had  been  estab- 
lished (the  court  foimd  that  plaintiff's  mortgage  was  a 
lien  upon  the  property  described  in  said  declaration  of 
homestead)  the  estate  would  have  lost  a  fund  which 
otherwise  would  have  been  devoted  to  a  payment  of  the 
debts.  She  therefore,  in  effect  and  in  fact,  became  a 
party  to  the  suit  in  her  individual  capacity;  her  rights 
were  determined,  and  I  think  she  was  bound  by  the 
decree  rendered  in  the  case.  If  the  name  Louisa  M. 
Chalmers  had  been  repeated  in  the  title  of  the  cause 
without  the  addition  of  the  official  designation  "ttec- 
utrix,"  there  can  be  no  doubt  that  judgment  would  be 
binding  upon  her.  '^A  nominal  but  not  substantial 
difference  in  parties  does  not  effect  the  estoppeL  The 
general  rule  that  a  judgment  of  a  court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties  and  the  pro- 
cess, and  rendered  directly  upon  the  point  in  question, 
is  conclusive  between  the  same  parties,  is  not  complied 
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with  when  the  same  person,  though  a  party  in  both 
suits,  is  such  in  different  capacities, — in  the  one  indi- 
▼idnally,  in  the  other  as  administrator.  So  if  an  action 
is  brought  by  A  as  guardian  of  B,  a  minor,  a  judgment 
against  A  as  guardian  is  in  his  official  capacity,  and  will 
not  preclude  him  from  maintaining  a  subsequent  action 
in  his  own  right  individually,  and  vice  versa,  For  in  the 
prior  action.  A,  properly  speaking,  had  not  been  a  party. 
The  real  party  in  interest  was  the  minor  by  A,  his 
guardian.  The  subsequent  action  in  A's  own  name  is 
not,  then,  between  the  same  parties;  the  person  may  be 
the  same,  but  in  different  capacities,  and  the  former 
action  cannot  preclude  him  from  maintaining  the  sub- 
sequent action;  btU  where  ihey  litigate  their  individual 
rights  in  the  same  action,  the  judgment  is  conclusive.  Thus 
where  an  executrix,  who  was  also  the  widow  of  the  testator, 
being  sued  in  the  former  capacity  only,  hvi  raising  in  her 
defense  of  the  suit  the  issue  of  her  rights  as  usufructuary, 
wUl  he  personally  concluded  &y  the  judgment,  and  cannot 
subsequently  attach  its  validity  on  the  ground  that  she  was 
not  cited  in  her  individual  capacity/*  (1  Herman  on  Es- 
toppel, sec  94.)^ 


(No.  98GS.     Oepartment  Jne.— March  24,  188S.] 

FREDERICKE    FRICK,    Rebpoutdbnt,    v.    WILLIAM 
SINON,  Appellant. 

Adtebss  P0S8X88IO1I— Teh anot  ih  ComcoH— Deed  bt  OchTKif  akt.— A 
party  ia  the  actual,  azclufliye,  and  adverse  poseession  of  a  tract  of 
land,  the  legal  title  to  which  is  held  by  seyeral  persone  as  tenants 
in  common^  by  taking  a  deed  of  the  entire  tract  from  one  of  the 
co-tenants  and  continuing  in  possession  under  it  does  not  become  a 
co-tenant  with  the  other  holders  of  the  legal  title. 

lOw — Qunzmo  Tttlb— Svn>BirGB — Payment  ov  Stbebt  Assessment  and 
Insubanoe. — In  an  action  by  the  adverse  possessor  to  quiet  the  title 
acquired  by  his  adverse  possession  against  the  holder  of  the  paper 
title,  evidence  is  admissible  that  the  plaintiff  and  her  predeoeeson 
had  paid  street  assessments  and  insuranot  on  the  premises* 
XiXXV.CAl*— 22 
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Id. — Offer  to  But  Adverse  Title. — A  title  once  acquired  by  adverse 
possession  is  not  affected  by  a  subsequent  offer  by  the  adverse  pos- 
sessor to  buy  in  the  paper  title. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  ne^v  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

William  M.  Pierson,  for  Appellant. 

The  plaintiff's  predecessor,  by  taking  a  deed  from  the 
one  co-tenant  made  himself  a  co-tenant  with  the  others. 
{Carpentier  v.  MendenJiall,  28  OaL  486;  87  Am.  Dec  135; 
Miller  v.  Myers,  46  CaL  635;  Seaton  v.  Son,  82  Cal.  481.) 
The  possession  of  the  plaintiff  or  her  predecessors,  after 
the  giving  of  the  deed,  was  not  adverse  to  the  co-tenants. 
{Packard  v.  Johnson,  67  Cal.  183;  Pico  v.  Columbet,  12 
Cal.  414;  73  Am.  Dec,  560;  Colman  v.  Clements,  23  CaL 
245;  Owen  v.  Morton,  24  CaL  878;  Miller  v.  Myers,  46 
CaL   535.) 

J.  E.  Foulds,  for  Respondent 

The  purchase  by  the  adverse  possessor  of  the  title  from 
one  of  the  co-tenants  did  not  make  him  a  30-tenant  with 
the  others.  (Johnson  v.  Smith,  18  Johns.  406;  Olen  v. 
Gibson,  9  Barb.  684;  Canon  v.  Stochmon,  86  CaL  541; 
95  Am.  Dec  205.) 

McKii^sTBY^  J. — ^An  action  to  quiet  title,  commenced 
October  29,  1883.  The  court  below  adjudged  in  effect 
that  the  plaintiff  had  acquired  the  legal  title  to  the  land 
described  in  the  complaint  by  an  adverse  possession  con- 
tinued for  the  statutory  period.  Appellant  contends,  it 
appears  from  the  evidence  that  the  plaintiff  and  defend- 
ant were  at  the  commencement  of  the  suit  and  at  the 
trial  tenants  in  commoD  of  the  premises. 

There  was  evidence  that  the  predecessor  in  interest  of 
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the  plaintiff  had  the  actual,  exclusive,  and  adverse  pos- 
session, under  color  of  title,  of  the  whole  of  the  land  in 
controversy,  from  the  year  1862  up  to  the  seventeenth 
day  of  April,  1868,  at  least.  Such  possession,  however, 
unless  it  continued  to  April  21,  1868, — ^five  years  from 
the  approval  of  the  act  of  limitations  of  1863, — did  not 
bar  the  right  of  possession  of  defendant's  grantors. 

On  the  seventeenth  day  of  April,  1868,  W.  BL  Camp- 
bell,  J.  B.  Crockett,  and  Qwyn  Page,  were  the  owners 
in  fee-simple,  as  tenants  in  common,  of  the  land  the 
title  whereto  is  here  in  dispute.  On  that  day  Campbell 
commenced  an  action  of  ejectment  against  the  prede- 
cessor of  the  plaintiff  for  the  recovery  of  the  possession 
of  the  land,  averring  in  his  complaint  that  he  was  the 
sole  owner  thereof.  The  defendant  in  the  ejectment,  by 
answer,  denied  the  title  of  the  plaintiff  therein. 

While  the  ejectment  was  pending,  and  on  the  sixth 
day  of  Marchf  1869,  Campbell,  for  a  valuable  considera- 
tion, executed  and  delivered  to  the  defendant  therein  a 
deed  ''of  the  whole  of  the  premises''  described  in  the 
complaint  therein  and  herein.  The  action  oi  ejectment 
was  thereupon  dismissed. 

It  is  contended  by  appellant  that  the  reception  of  the 
deed  by  plaintiff's  predecessor  made  him  a  tenant  in 
common   with    defendant's   grantors,    Crockett    and    Page. 

Had  Campbell  been  in  the  sole  possession  of  the  prem- 
ises, and  had  he  delivered  the  possession  of  the  whole 
to  the  plaintiff's  predecessor,  the  entry  by  the  predeces- 
sor would  have  been  in  the  assertion  of  an  exclusive 
right  in  severalty,  and  equivalent  to  an  express  declara 
tioD  on  the  part  of  the  grantee  that  he  entered  '^claiming 
the  whole  to  himself."  It  would  have  been  such  a  dis- 
seisin as  would  have  set  the  statute  of  limitations  in 
motion  in  his  favor.     {Bath  v.  Valdez,  70  Cal.  350.) 

The  grantee  in  the  deed  was  in  the  adverse  possession 
of  the  whole  of  the  land  prior  to  the  execution  and  deliv- 
ery of  the  deed.     Crockett  and  Page  could   not  say   (nor 
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can  their  successors  say)  that  they  had  no  knowledge  oi 
the  deed,  and,  in  the  same  breath,  that  the  deed  made 
the  grantee  a  tenant  in  common  with  them.  Taking 
notice  of  the  deed,  the  subsequent  possession  of  plain- 
tiff's predecessor  was,  to  their  knowledge,  referable  to 
the  deed  and  was  a  possession  with  a  claim  of  the  whole 
title.  The  continued  possession  under  the  deed  was  a^ 
much  a  disseisin  as  would  have  been  an  entry  under  it. 
The  mere  commencement  of  the  action  of  ejectment  b^ 
Campbell,  subsequently  dismissed,  did  not  deprive  the 
plaintiff's  predecessor  of  the  benefit  of  his  adverse  pos- 
session, begun  in  1862,  and  which  was  continued  for  a 
period  of  five  years, — a  period  completed  before  the  deed 
was  executed  by  Campbell.  Even  if  the  taking  of  the 
deed  was  anj  evidence  tending  to  prove  that  the  posses- 
sion, begun  in  1862,  was  not  previously  adverse,  yet  the 
taking  of  the  deed  and  possession  under  it  was  a  denial 
of  any  right  in  Crockett  and  Page  from  the  date  of  its 
delivery  and  acceptance. 

It  follows  that  plaintiff's  predecessor  did  not  become 
a  tenant  in  common  with  Crockett  and  Page  by  receiving 
the  deed  from  Campbell. 

There  is  ample  evidence  that  plaintiff's  predecessor  was 
in  the  actual,  exclusive,  and  adverse  possession  of  the  land 
in  controversy,  claiming  title  to  the  whole  thereof  under  the 
deed  aforesaid  for  five  years  next  succeeding  the  sixth  day 
of  March,  1860. 

The  defendant  testified  that,  say,  in  November,  1876 
(more  than  seven  years  after  the  execution  and  delivery 
of  the  Campbell  deed),  he  suggested  to  plaintiff's  pre- 
decessor that  they,  together,  should  buy  ^'the  out- 
standing one-fifth"  of  the  property;  to  which  the  latter 
responded  he  could  not  afford  it, — ^had  no  money;  also 
that  shortly  before  the  commencement  of  this  action 
(more  than  fourteen  years  after  the  Campbell  deed)  the 
ttgents  of  the  plaintiff  asked  defendant  what  he  would 
take   for   hia   interest   in   the   property;   that   he   replied 
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''six  hundred  dollars/'  and  that  the  agents  thereupon  de* 
clared  thej  would  not  give  him  sixty  dollars  for  it. 

It  was  for  the  court  below  to  determine  the  credibility 
of  the  witness. 

An  offer  to  buy  out  a  hostile  claim  in  1876  or  1883 
could  not  invalidate  the  title  of  plaintiff  or  her  prede* 
cessor.  {Furlong  v.  Cooney,  72  Cal.  322.)  Here  is  no 
question  of  estoppel.  Having  acquired  the  title  bj  ad- 
verse possession,  plaintiff,  while  she  remained  in  posses- 
sion, could  be  divested  of  such  title  only  by  conveyance 
in  writing. 

And  even  \i  it  should  be  conceded  that  the  declaration 
was  made  by  plaintiff's  predecessor  in  1876,  as  testified 
to,  and  that  ii  constituted  some  evidence  tending  to  show 
that  during  the  five  years  of  possession  immediately  fol- 
lowing the  Campbell  deed  the  occupant  had  not  intended 
to  hold  adversely,  it  was  but  evidence,  and  very  slight 
evidence;  and  the  court  below  was  justified  in  holding  it 
did  not  overcome  the  effect  of  the  clearly  established, 
open,  notorious,  and  exclusive  possession  of  the  land  un- 
der the  deed  purporting  to  grant  the  entire  title. 

Nothing  was  decided  in  Carpentier  v.  MendenhaU,  28 
Cal.  484,  87  Am.  Dec  135,  which  is  in  conflict  with  the 
views  above  expressed.  There  the  adverse  possession  of 
the  defendants  commenced  in  1858.  A  special  verdict 
found  that  the  defendants  'H^ecame  tenants  in  common'* 
with  the  plaintiff  in  1860.  The  supreme  court  said  that 
when  the  defendants  became  tenants  in  conmion  with 
the  plaintiff,  their  possession  lost  its  hostile  character, 
[n  Miller  v.  Myers,  46  CaL  535,  the  appellant  did  not 
complain  of  the  judgment  letting  the  plaintiff  into  the 
possession  as  tenant  in  common,  but  for  a  judgment  for 
mesne  profits,  claiming  there  was  no  uuster  of  the  plaintiff 
prior  to  the  commencement  of  the  action. 

The  court  below  did  not  err  in  admitting  evidence  of 
the  payment  by  plaintiff  and  her  predecessor  of  street 
assessments   and   insurance   premiums.     Although    perhaps 
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not  admissible  as  evidence  of  the  fact  of  possession,  thev 
tended  in  some  degree  to  show  that  the  claim  of  the  ao* 
tual  possessor  was  to  the  whole  title. 
Judgment  and  order  affirmed. 

Sjcabls,  C.  J.y  and  Paterson^  J.,  concurred. 


[No    12040.     Department  One.— March  24,  1888.] 
J.  E.  SIMPSON,  Respondent,  v.  Q.  W.  APPLEQATE, 

Appellant. 

Rescission  of  Coiytraot — Public  Lani>— Witness  before  Land  Db- 
PABTMENT. — if  a  party  who  has  a  contract  for  a  conveyance  of  land 
from  one  who  bas  taken  the  preliminary  steps  to  acquire  the  title 
from  the  government  agrees  to  rescind  the  contract  in  order  to  qual- 
ify himself  as  a  witness  for  the  other  before  the  land  department, 
and  becomes  such  witness,  and  the  patent  is  issued  to  the  other,  the 
contract  is  rescinded  and  gone. 

Id. — Subsequent  conversations,  in  which  the  right  of  the  partj  is  a^ 
knowl edged,  do  not  amount  to  a  new  contract. 

TkNANCT  AT  Will— Termination— Disclaimer.— If  a  tenant  at  will  at 
all  times  claims  the  premises  as  his  own,  and  assumep  to  convey 
them  away  to  *  third  party,  and  in  his  answer  denief  the  right  of 
the  lessor,  he  cannot  claim  that  the  tenancy  still  exists,  and  that  ha 
is  entitled  to  notice  lo  quit. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada   County. 

The  facts  are  stated  in  the  opimoiL 

Hale  d   Craig,  for  Appellant. 

C.  A.  &  F.  P.  Tuitle,  foi  Bespondent 

Hayne,  C. — Ejectment.  The  plaintiff  claims  under 
a  United  State?  patent.  The  defendant  set  up  an  equi- 
table defense,  and  prayed  for  a  conveyance  from  plain- 
tiff of  the  legal  title.  The  court  below  gave  judgment 
for  the  plaintiff)  and  rhe  defendant  appeals.  The  ease 
comes  up  on  the  judgment  rolL 
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Certain  points  are  made  by  the  respondent  as  to  the 
construction  of  the  findings,  but  for  the  purposes  of  this 
opinion  we  shall  assume  that  the  finding  that  the  plain- 
tiff was  "the  owner"  of  the  premises  at  the  commence- 
ment of  the  action  is  a  conclusion  of  law  within  the  rule 
laid  down  in  Levins  v.  Rovegno,  71  Cal.  273. 

The  facts  as  disclosed  by  the  findings  are  as  follows: — 

The  appellant  and  respondent  were  respectively  in 
possession  of  adjoining  pieces  of  public  land.  In  1862 
the  respondent  made  a  parol  agreement  to  sell  to  the 
appellant  the  tract  in  controversy  for  seventy-five  dol- 
lars. This  sum  was  paid,  and  the  appellant  took  pos- 
session of  the  property  and  improved  the  same,  thus 
bringing  himself  fairly  within  the  rule  as  to  specific 
performance  of  partially  executed  parol  agreements  for 
the  conveyance  of  real  property.  But  no  deed  was 
made.  Afterwards  the  respondent  applied  for  a  patent 
from  the  United  States  for  a  tract  which  included  the 
premises  in  controversy.  This  was  with  the  knowledge 
and  acquiescence  of  appellant,  who  drew  up  the  declara- 
tory statement,  at  respondent's  lequest  What  then  oo- 
curred  is  stated  by  the  findings,  as  follows: — 

"Thereafter,  and  within  the  time  allowed  by  the  pre- 
emption laws  to  make  final  proof  and  payment,  plaintiff 
applied  to  defendant  to  go  with  him  to  said  land-office, 
as  a  witness  for  him,  to  make  proof  oi  his  right  to  his 
said  land.  The  defendant  then  explained  to  plaintiff 
that  he  could  not  become  such  witness  while  there  ex- 
isted any  contract  or  agreement  between  them  for  a  con- 
veyance by  plaintiff  to  defendant,  or  to  any  one  else,  of 
any  part  of  the  land  so  to  be  pre-empted;  and  further, 
that  the  plaintiff  himself  could  not  take  the  oath  pre- 
scribed by  law,  while  any  such  contract  or  agreement 
existed.  And  that  before  defendant  could  become  such 
witness,  or  plaintiff  himself  could  take  such  prescribed 
oath,  it  was  indispensable  that  all  existing  contracts  and 
agreements   in    respect   to   a   conveyance   of   any   part   of 
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iLe  land  should  be  canceled  and  rescinded;  and  it  was 
then  and  thereupon  agreed  between  them  that  all  said  con- 
tracts and  agreements  then  or  theretofore  existing  between 
them  should  be,  and  then  were,  canceled  and  rescinded,  and 
said   defendant  then  became  such  witness.'' 

A  patent  was  accordingly  issued  to  the  plaintiff.  It 
is  further  found  that  ^^after  the  making  of  said  final 
proof  and  payment  for  said  land^  and  after  the  issuance 
of  said  patent,  there  were  conversations  between  plaintiff 
and  defendant  as  to  a  conveyance  of  said  land  by  said 
plaintiff  to  said  defendant,  and  therein  defendant  re- 
quested plaintiff  to  convey  the  same  to  him,  and  plain- 
tiff verbally  consented  and  agi'eed  so  to  do  for  the  sum 
of  $1.25  per  acre,  the  defendant's  proportion  of  the  ex- 
pense of  procuring  the  patent"  The  plaintiff,  however, 
subsequently  changed  his  mind,  and  brought  the  pres- 
ent action  to  remove  the  defendant  from  possession. 

The  finding  that  the  parties  rescinded  their  contract 
in  order  to  qualify  the  defendant  to  become  a  witness 
on  the  application  for  the  patent  must  be  taken  to  mean 
an  effectual  rescission.  There  is  nothing  in  the  record  to 
show  that  they  did  not  intend  it  to  be  such.  And  if  the 
record  had  shown  that  such  was  not  their  intention,  it 
cannot  for  a  moment  be  supposed  that  any  court  would 
countenance  such  a  trick  upon  the  officers  of  the  land 
department,  or  such  trifling  with  the  obligations  of  an 
oath.  The  contract  was,  therefore,  entirely  rescinded 
and  gone;  and  for  the  purposes  of  this  branch  of  the 
case  this  left  the  parties  as  if  no  contract  had  ever  ex- 
isted. 

The  subsequent  ^^conversations"  amounted  to  nothing. 
If  we  assume  that  there  was  a  consideration  for  any  sub- 
sequent agreement,  such  agreement  was  not  valid  because 
it  was  not  in  writing,  and  there  was  no  subsequent  part 
performance.  The  appellant  appears  to  have  relied  en- 
tirely upon  the  honor  of  the  respondent,  and  if  he  has 
been  disappointed  in  such  reliance  he  is  without  a  remedy. 
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It  is  argued  for  appellant,  however,  that  if  his  equi- 
table defense  fails  he  is  a  tenant  at  will,  and  that  since  he 
has  received  no  notice  to  quit^  the  action  must  faiL 

The  court  below  found  "^hat  he  was  ''not  the  tenant  at 
will  of  the  plaintiff.'^  We  are  inclined  to  think,  however, 
that  this  must,  in  view  of  the  other  facts  found,  be  con- 
sidered to  be  a  mere  conclusion  of  law,  and  that  he  must 
be  held  to  be  a  tenant  at  will,  because  he  was  a  vendee 
in  possession  after  the  rescission  of  the  contract  to  sell 
(Frisbie  v.  Price,  27  Cal.  258.)  But  if  we  assume  this  to 
be  30,  it  does  not  help  the  appellant,  because  the  answer 
denies  the  right  of  the  plaintiff,  and  it  is  found  that  the 
defendant  in  1882  executed  a  conveyance  of  the  premises 
to  one  Seaver,  and  about  a  year  afterward  received  a  re- 
conveyance from  him,  and  ''at  all  times  claimed  to  be 
the  owner  of  said  demanded  premises  except  during  the 
time  that  Seaver  held  the  deed  from  defendant*' 

These  things  constituted  such  a  disclaimer  of  the  re- 
lationsuip  as  dispensed  with  notice.  Taylor,  in  his  work 
on  Landlord  and  Tenant,  after  stating  the  general  rule 
as  to  denials  by  the  tenant  of  the  landlord's  right,  says: 
"But  if  the  tenancy  is  from  year  to  year,  or  at  will,  the 
law  is  otherwise,  for  these  tenancies  are  always  deter- 
minable by  notice,  and  as  notice  would  be  waived  by  a 
denial  of  the  relation  of  landlord  and  tenant,  the  tenancy 
is  in  fact  forfeited.*'  (8th  ed.,  sec.  522.)  And  this  is 
the  law  in  California.  {Smith  v.  Ogg  Shaw,  16  CaL  38; 
Dodge  v.  W alley,  22  Cal.  225;  83  Anu  Deo.  61;  Bolton  v. 
Landersy  Xo.  1,  27  Cal.  104.) 

We  do  not  think  the  findings,  when  properly  construed, 
are  contradictory. 

It  may  be  remarked  with  reference  to  the  transcript 
that  it  is  not  the  practice  in  this  state  to  change  the  title 
of  a  case  when  it  is  appealed.  There  is  no  propriety  here 
in  making  the  defendant  in  the  court  below  appear  as 
the    plaintiff   on   appeal      Such   a   course   being    against 
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usage  has  a  tendency  to  produce  confusion,  both  on  appeal 
and  in  the  court  below. 

We  advise  that  the  judgment  be  affirmed. 

Belcher,  C.  C,  and  Footb,  0.,  concurred. 

The    Court. — For   the   reasons   given  in   the   foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  12254.    Department  One.-— March  26,  1888.1 

Ik  the  Matter  of  the  Estate  ot  F.  W.  R.  STUTT- 
MEISTEB,  Deceased. 

'€<^TATE  OF  Decedent — Services  Rendered  Heirs — Payment  bt  Estate. 
— The  Claim  ol  aa  attorney  at  law  for  profeasional  services  rendered 
in  pursuaDce  o>  a  contract  between  himself  and  the  heirs  ol  %  de- 
cedent, in  compelling  the  executor  ol  the  decedent  to  hasten  his  ad- 
ministration, is  not  a  proper  charge  against  the  estate,  and  an  order 
directing  the  executor  to  pay  such  claim  out  ol  the  assets  of  the 
estate  is  void. 

Appeal  from  an  order  of  the  Superioi  Court  of  the 
city  and  county  of  San  Francisco  for  the  payment  of  an 
attorney  fee  from  the  estate  of  a  decedent 

The  facts  are  stated  in  the  opinion  of  the  court 

Bch   Morgan,  for  Appellant 

E.  J.   &  J.   H.   Moore,  for  Respondent. 

Patekson,  J. — The  petitioner  herein  is  an  attorney 
at  lavv.  On  June  12,  1884,  he  filed  a  petition  in  the  pro- 
bate department  of  the  superior  court,  asking  for  an 
Older  citing  V.  R.  and  W.  O.  Stuttmeister,  Bertha  M. 
Byer,  and  George  C.  Iloadley,  guardian  of  the  estate  of 
Alice  L.  Stuttmeister,  a  minor,  to  appear  and  show  cause 
why  they  should   not  pay  the  petitioner  their  proportion 
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of  the  sum  of  three  hundred  dollars,  claimed  by  him  as  aa 
attorney  fee. 

In  his  petition  he  alleged  among  other  matters  that 
the  executor  of  the  last  will  of  Stuttmeister,  deceased,  had 
grossly  neglected  the  duties  of  his  trust,  and  delayed  the 
settlement  of  the  estate;  that  the  heirs  and  devisees  were 
unable  to  learn  anything  about  the  affairs  of  the  estate; 
that  two  of  the  heirs,  V.  R  Stuttmeister  and  B.  M.  Byer, 
being  greatly  in  need  of  money,  retained  the  petitioner 
as  their  attorney  to  prosecute  the  matter  in  their  behalf, 
he  consenting  to  act  without  a  retaining  fee;  that  he  was  re- 
tained by  them  as  their  attorney  to  prosecute  their  claim 
for  themselves  and  minor  heirs;  that  Hoadley,  as  guardian 
of  the  estate  of  the  minors,  retained  him  to  prosecute  on 
behalf  of  the  minors  proceedings  against  the  executor  ou 
the  same  terms  and  conditions.  He  further  alleged  that, 
in  pursuance  of  his  agreement,  he  had  performed  services 
which  were  worth  the  sum  of  three  hundred  dollars;  that 
he  had  presented  his  claim  to  the  heirs  and  Hoadley,  the 
guardian,  and  demanded  payment,  but  all  objected  to 
the  payment  of  the  same  except  the  guardian,  who  was 
willing  to  pay  whatever  sum  the  court  might  allow. 

On  September  19,  1884,  the  default  of  the  respondents 
for  failure  to  answer  the  petition  was  entered.  On  Octo- 
ber 8,  1884,  the  court  made  an  order  allowing  the  peti- 
tioner three  hundred  dollars  '^for  services  rendered  as 
attorney  for  the  heirs  herein  in  hastening  the  adminis- 
tration of  the  estate/^  and  ordered  "that  judgment  be  en- 
tered in  favor  of  petitioner  for  the  sum  of  three  hundred 
dollars  ....  to  be  paid  from  said  estate  in  due  course 
of  administration."  No  appeal  was  taken  from  this  or- 
der. Thereafter  on  May  11,  1887,  the  petitioner  filed 
another  petition  in  said  estate,  setting  forth  the  making 
of  said  order  and  praying  that  the  administrator  of  said 
estate  be  compelled  to  pay  him  said  sum  of  three  hun- 
dred dollars.  To  this  petition  the  administrator  filed  an 
answer^  and  the  matter  coming  on  to  be  heard^  the  court 
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granted  the  prayer  of  the  petition,  and  ordered  the  ad- 
ministrator to  pay  the  petitioner  forthwith  out  of  the 
funds  in  his  hands  belonging  to  said  estate  the  said  sum 
of  three  hundred  dollars,  from  which  order  this  appeal 
is  taken. 

From  the  foregoing  statement  it  will  be  seen  that  the 
contract  upon  which  the  petitioner  relies  in  support  of 
the  orders  of  the  court  was  a  contract  between  himself 
and  V.  K.  Stuttmeister  and  B.  M.  Byer.  The  executor 
was  not  a  party  to  the  agreement,  and  there  was  no  or- 
der appointing  the  petitioner  attorney  for  minor  or  ab- 
sent heirs.  The  heirs  could  not  by  their  contract  bind 
the  estate.  The  executor  was  not  made  a  party  to  the 
proceeding  which  resulted  in  the  first  order,  and  the  es- 
tate was  not  represented.  The  claim  was  not  one  which 
arose  in  the  lifetime  of  the  testator,  and  it  was  not  an 
expense  of  administration. 

The  fact  that  no  appeal  was  taken  from  the  original 
order  is  immaterial,  because  the  proceedings  on  their  face 
are  void.  They  show  a  contract  with  parties  who  could 
not  bind  the  estate, — ^the  petition  states  no  facts  authoriz- 
ing the  order, — ^and  no  one  representing  the  estate  was 
a  party  thereto. 

In  Stuttmeister  v.  Superior  Court,  72  CaL  487,  it  was 
decided  simply  that  an  appeal  having  been  taken  from 
the  order  now  before  us,  and  a  supersedeas  bond  filed, 
the  court  had  no  power  to  enforce  the  payment  of  the 
money  by  proceedings  for  contempt 

The  order  is  reversed. 

Bmaxlb,  CL  J.|  and  Mo£ikbtbt^  J^  oonooned. 
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[No.  1818S.    Depurtment  One.— Maieh  £•,  1888.] 

MASY  LOWRIE  bt  al.,  Exxotttbix,  km.,  ov  Johk 
Lowbib^  Dxobabxd,  Apfsi«i«avt8,  p.  S.  8ALZ  bt  aLj 

Kespondxntb. 

ApnEAir— Tims  iob  TAKuro-^DmoBSAL.— lAn  appwl  irom  a  Judgment, 
if  taken  more  than  one  year  after  its  entty,  will  be  diemined. 

New  Trial — ^InsuriTcncNOT  or  Ernxacm — Btatkickiit^-— Where  a  mo- 
tion for  a  new  trial  ia  made  on  the  ground  of  the  inmlBdwiiy  of  the 
evidence  to  juetify  the  deci«ion,  but  the  statement  falls  to  specify  any 
particular  in  which  the  evidence  is  insuffioioit,  the  statement  as  to 
that  ground  of  the  motion  must  be  disregarded. 

Id. — Sesviob  bt  Mail — Psoor  or.— The  proof  of  servioe  by  mall  of  the 
notice  of  appeal,  held,  sufficient. 

AoEKor — ^Death  or  Principal. — ^The  authority  of  an  agent  to  Mnd  his 
principal  by  contracts  made  in  his  name  is  terminated  by  the  death 
of  the  principal. 

Id. — Agknt  Abbumiko  to  Act  Arm  Pbikoipal'b  Dbath— T^ubt.- A 
person  assuming  to  be  the  agent  of  another,  who  receives  property 
or  benefits  accruing  by  reason  of  such  assumed  agenpy,  which  prop- 
erty belongs  to  the  estate  of  the  principal  for  whom  he  assumes  to 
act,  may  be  treated  as  a  trustee,  and  is  liable  as  such  to  the  estate 
of  his  assumed  principal. 

[D.  —  WAREH0T7SB    ReOEIPT  —  POSBEBSIOlf  —  DeLIVEBT  —  OONVEBBIOH.— 

James  Hogan,  being  indebted  to  the  estate  of  one  Lowrle,  for  whom 
one  John  Mimson  assumed  to  be  the  agent,  deposited  certain  cans 
of  fruit  in  a  warehouse,  and  directed  the  warehouseman  to  give  him 
a  receipt  as  if  deposited  by  Munson.  A  receipt  was  accordingly 
given  to  Hogan  as  follows:  ''Received  in  Niles  warehouse  from  John 
Munson  the  following  cases  of  canned  goods  on  storage,  for  aoooimt 
and  risk  of  —  (not  transferable  or  negotiable),"  etc  Hogan  had 
previously  informed  Munson  that  he  would  deposit  fruit  in  the  ware- 
house sufficient  to  secure  his  indebtedness.  He  never  gave  the  re- 
ceipt  to  Munson,  but  borrowed  money  on  it  from  the  defendants,  to 
whom,  upon  the  surrender  of  the  receipt,  a  new  one  was  given  by  the 
defendants.  The  defendants  afterwards  assigned  their  security,  and 
the  fruit  was  sold  1^  their  assignee.  The  plaintiffs,  the  executors 
of  the  will  of  Lowrie,  thereupon  brought  this  action  for  the  conver- 
sion of  the  fruit.  Held,  that  the  first  receipt  and  deposit,  not  hav- 
ing been  made  for  the  account  of  Munson,  did  not  give  him  posses- 
sion or  constructive  possession  of  the  fruit,  and  that  as  he  could  not, 
without  a  delivery  of  the  receipt  to  him,  have  recovered  the  prop- 
erty, the  plaintiffs  for  whom  he  was  assuming  to  act  were  in  no 
better  condition. 
Id. — Evidence — OpmioH  or  WmrEss. — On  the  trial,  the  warehouseman 
was  asked  whom  he  understood  to  be  the  depositor  of  the  irmtiheld, 
that  the  question  was  improper,  as  calling  for  the  opinion  of  the 
witness. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  refusing  a  new 
trial. 

The  notice  of  appeal  from  the  judgment  and  order 
refusing  a  new  trial  was  filed  on  the  26th  of  April,  1887. 
The  proof  of  service  of  the  notice  consisted  of  an  affi- 
davit of  one  Eobert  W.  Turner,  made  on  the  80th  of 
April,  1887,  and  filed  on  the  2d  of  May  following,  in 
which  the  affiant  deposed  as  follows:  "That  he  is,  and 
at  all  times  hereinafter  mentioned  was,  over  the  age  of 
eighteen  years,  and  not  a  party  to  the  above-entitled 
action;  that  he  is  a  clerk  in  the  employ  of  T.  0.  Van 
Ness,  Esq.,  attorney  for  appellants  herein;  that  on  the 
twenty-sixth  day  of  April,  A.  D.  1887,  he  served  on  T.  0. 
Huxley,  the  attorney  for  the  respondents  herein,  the 
notice  of  appeal  to  the  supreme  court  in  the  above-enti- 
tled cause,  by  depositing  in  the  post-office  at  San  Fran- 
cisco a  copy  thereof  in  an  envelope  addressed  to  'T.  C. 
Huxley,  Esq.,  Centerville,  Alameda  County,  California,' 
and  that  he  prepaid  the  postage  thereon;  that  said  T. 
C.  Huxley  resides  and  has  his  office  at  Centerville,  Ala- 
meda Coimty,  California,  aforesaid,  and  that  T.  C.  Van 
Ness,  Esq.,  the  attorney  for  appellants  herein,  resides 
and  has  his  office  in  the  city  and  county  of  San  Fran- 
cisco, state  aforesaid;  that  there  is  a  regular  mail 
communication  between  said  Centerville  and  San  Fran- 
cisco." The  further  facts  are  stated  in  the  opinion  of  the 
court. 

r.  C  Van  Ness,  for  Appellants. 

The  transaction  between  Hogan  and  Munson  amounted 
to  no  more  than  the  selection  of  the  latter,  as  a  trustee, 
to  hold  the  property  deposited  in  the  warehouse,  in  pledge 
to  secure  the  indebtedness  due  to  the  estate  of  Lowrie. 
The  beneficiaries  of  the  trust  were  the  personal  repre- 
sentatives   of    Lowrie.     (Civ.  Code,  sees.   2216-2222;    1 
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Perry  on  Trusts,  3d  ed.,  sees.  68,  82;  Handley  v.  Pfister, 
89  Cal.  283;  2  Am.  Rep.  449;  Heermans  v.  Schmaltz,  7 
Fed.  Rep.  566;  Ireland  v.  Oeraghty,  15  Fed.  Rep.  35; 
Cariger  v.  Whittingtan,  26  Mo.  811.)  The  creation  of 
the  trust  being  suflSciently  completed  by  the  delivery  of 
the  fruit,  the  defendants  are  liable.  {Scriber  v.  Masten, 
11  Cal.  308;  Rider  v.  Edgar,  54  CaL  127;  Dodge  v. 
Meyer,  61  Cal.  405;  Cerkel  v.  Waterman,  68  CaL  34; 
Honig  V.  Pacific  Bank,  73  Cal.  464.)  The  evidence  shows 
a  sufficient  delivery  of  the  fruit  (Hunter  v.  Wright,  12 
Allen,  548;  Honig  v.  Pacific  Bank,  73  Cal.  464;  Sumner 
v.  Hallett,  12  Pick.  76 ;  Donahue  v.  Henry,  4  E.  D.  Smith, 
162 ;  Bailey  v.  Hudson  R.  R.  R.  Co.y  49  N.  Y.  70 ;  Grosvenor 
V.  Phillips,  2  Hill,  147;  Stafford  v.  Webb,  Hill  and  Denio 
Supp.  218.) 

Thomas  (7.  Huxley,  for  Respondents. 

The  evidence  shows  that  there  was  no  delivery  of  the 
fruit  by  Hogan  to  Munson.  (Bailey  v.  H.  R.  R.  R.  Co.,  49 
N.  Y.  70;  Hitchcock  v.  Hassett,  71  Cal.  831;  Horr  v. 
Baker,  8  CaL  618 ;  Davis  v.  Russell,  52  Cal.  615 ;  28  Am. 
Rep.  647;  Dodge  v.  Meyer,  61  Cal.  416;  Chicago  Co*  v. 
Lowell,  60  CaL  465 ;  Cayuga  Nat.  Bank  v.  Daniels,  47  N. 
Y.  683 ;  Perkins  v.  Scfcerf,  55  CaL  406 ;  Oodts  v.  Rose,  17 
Com.  B.  229;  Brandt  v.  Facfc^  30  How.  Pr.  818;  Jones 
on  Pledges,  sees.  264,  268.) 

Searls,  C.  J. — This  is  an  appeal  from  a  judgment  of 
nonsuit,  and  from  an  order  denying  a  new  trial.  The 
motion  to  dismiss  the  appeal  from  the  judgment  must 
be  granted.  The  judgment  was  entered  January  11,  1886, 
and  the  appeal  was  taken  April  26,  1887,  mere  than  one 
year  after  the  entry  of  such  judgment. 

The  proof  of  service  of  notice  of  appeal  was  sufficient, 
under  the  rule  enunciated  in  Reed  v.  Allison,  61  Cal.  461, 
and  the  motion  to  dismiss  is  denied  as  to  the  appeal  from 
the  order  denying  a  new  triaL 
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One  of  the  groimdB  specified  in  the  notice  of  motion 
for  new  trial  is  "insufficiency  of  the  evidence  to  justify 
the  decision  and  judgment '^  The  statement  fails  to  spec- 
ify any  particular  in  which  the  evidence  is  insufficient; 
and  hence  to  that  extent,  under  section  659  of  the  Code 
of  Oivil  Procedure,  the  statement  must  he  disregarded. 
There  was  evidence  tending  to  show  that  one  John  Low- 
rie  was  a  ranch-owner  in  Alameda  County,  and  was  en 
gaged  in  the  business  of  farming  and  fruit-growing.  In 
the  summer  of  1883  he  departed  from  this  state  for 
Alaska,  leaving  in  charge,  as  general  superintendent  and 
manager  of  his  lands,  one  John  Munson,  who  was  author- 
ized to  carry  on  the  business,  sell  the  product  of  the 
ranch,  etc  John  Lowrie  was  lost  at  sea  on  or  about. 
October,  1883,  but  his  death  was  not  known  here  until 
July,  1884.  In  the  mean  time  Munson  had  conducted 
the  farming  business.  James  Hogan,  who  was  engaged 
in  the  business  of  purchasing  and  packing  fruit  at  Cen- 
terville,  Alameda  County,  had  purchased  fruit  from  the 
Lowrie  ranch  through  Munson;  and  on  or  about  August 
23,  1884,  was  indebted  therefor  to  the  extent  of  about 
fifteen  hundred  dollars.  It  would  seem  that  Hogan  had 
agreed  to  pay  some  money  on  the  fruit  from  time  to 
time,  to  pay  for  picking,  and  the  residue  of  the  purchase 
price  when  he  (Hogan)  sold  the  fruit  Li  August,  1884, 
Hogan  deposited  in  the  warehouse  of  Mortimer  and  Wams- 
ley,  at  Niles,  in  Alameda  County,  five  loads  of  canned 
fruit,  amounting  to  three  hundred  cases,  and  directed 
the  warehouseman  to  give  him  a  receipt  as  if  deposited 
by  Munson.  A  receipt  was  accordingly  given  in  the  fol- 
lowing words  and  figures : — 

''NiLxs,  August  28,  1884. 

^^Eeceived  in  Niles  Warehouse  from  John  Munson  the 
following  cases  of  canned  goods  on  storage,  for  acooimt 

and  risk  of  (not  transferable  or  negotiable),  three 

hundred    and   sixty    (360)    cases   canned   goods.      Storage 
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chaigea  one  cent  per  month,  or  for  any  fractional  part 
of  a  month. 

'^OBTiHXB  AND  Wambuct,  Proprietors.** 

The  receipt  should  have  been  for  300  cases,  but  bv 
ynifltalre  was  made  360.  The  warehouseman  knew  Hogan, 
did  not  know  Munson,  and  supposed  the  deposit  wa«« 
in  the  name  of  the  latter  to  avoid  danger  of  legal  pro- 
ceedings bj  the  creditors  of  the  former.  Hogan  bad 
previondy  informed  Munson  that  he  should  deposit  fruit 
in,  this  warehouse  (indeed,  he  had  already  deposited 
aomeXy  ^and  when  he  had  got  enough  in  there  to  seonxe 
me  [Munson],  he  would  give  me  the  warehouse  receipt, 
and  that  was  all  the  talk  we  had  about  it  •  •  •  •  I  never 
asked  him  for  the  receipt,  and  he  never  gave  it  to  me." 
Hbgaa  never  gave  the  receipt  to  Munson,  but  borrowed 
moiiej  on  it  from  defendants,  to  whom,  upon  the  sur- 
render of  this  receipt,  a  new  one  was  given  bj  the  ware- 
houseman. Defendants  afterwards  received  the  amount 
due  tbem  from  Jones  &  Co.,  to  whom  thej  assigned  their 
security,  and  the  fruit  was  sold  by  the  latter  for  twelve 
hundred  dollars.  Plaintiffs  are  the  executors  of  the  last 
will  of  Lowrie,  and  as  such  sue  for  the  value  of  the  fruit ; 
and  their  right  to  recover  was  the  question  invohed  in 
the  nonsuit 

1.  The  agency  of  Munson  ceased  with  the  death  of  his 
principaL  From  that  time  forward  he  could  not  bind 
the  estate  of  the  latter  by  contracts  in  the  name  of  his 
former  principal,  for  the  reason  that  a  dead  man  cannot 
have  an  agent,  in  the  ordinary  acceptance  of  the  term. 

S.  If  Munson,  assuming  to  be  the  agent  of  Lowrie,  re- 
ceived property  or  benefits  accruing  by  reason  of  such 
assumed  or  supposed  agency,  and  which  property  be- 
longed to  the  estate  of  one  for  whom  he  assumed  to  act, 
he  could  be  treated  as  a  trustee,  and  would  be  liable  as 
such. 

3.     The  goods  were  deposited  by  Hogan  in  the  name  of 
Munson  as  depositor,  it  is  true,  but  not  for  him  or  for 
LXXV.  Cai — 23 
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Ills  account,  but  for  account  and  risk  of  ;  that  is, 

of  some  person  not  named.  The  receipt  was  given  to 
Hogan,  who  had  delivered  the  goods,  and  was  never  de- 
livered to  Mnn'^on.  Had  this  receipt  been  filled  out  so. 
as  to  show  that  the  deposit  was  for  the  account  and  bene-| 
fit  of  Munson,  it  would  have  been  evidence  of  his  right 
to  the  property;  but  in  the  form  in  which  it  was  issued 
it  failed  in  this  particular.  Had  Hogan  filled  the  blank 
by  the  insertion  of  the  name  of  any  given  person,  as  we 
think  he  might  lawfully  have  done,  it  would,  upon  de-^ 
livery  to  such  person,  have  entitled  him,  upon  return  of 
the  receipt,  to  the  possession  of  the  goods.  What  he  did 
do  was  to  return  the  receipt,  and  procure  another  in  the 
name  of  and  for  account  of  defendants.  As  the  first 
receipt  and  deposit  did  not  entitle  Munson  to  possession, 
or  give  him  constructive  possession  of  the  property,  he 
could  not,  without  delivery  of  the  receipt  to  him,  have 
recovered  the  property,  and  the  representatives  of  Lowrie, 
whom  we  may  suppose  he  was  assuming  to  represent, 
were  in  no  better  condition.  The  case  of  Honig  v.  Pacific 
Batik,  73  Cal.  464,  relied  upon  by  appellants,  is  not  in 
point.  There  the  money  was  deposited  by  Peyser  in  the 
name  of  and  for  the  account  of  Honig,  and  the  certificate 
uf  deposit  issued  by  the  bank  read  as  follows:  "N.  Honig 
has  deposited  in  this  bank  two  hundred  and  fifty  dollars 
in  gold  coin,  payable  to  self  or  order  on  the  return  of  this 
certificate,  properly  indorsed,"  etc.;  and  this  court  held 
the  bank  liable  in  having  paid  the  certificate  without  the 
indorsement  of  Honig.  Had  the  receipt  in  this  case 
specified  Munson  as  the  person  for  whose  account  the 
deposit  was  made,  the  analogy  would  have  been  complete, 
and  so  far  as  like  rules  apply  to  the  two  cases,  they  would 
have  been  parallel.  Had  the  Honig  certificate  failed  to 
name  any  person  to  whom  it  was  payable,  we  may  safely 
assume  the  decision  would  have  been  different  It  would 
then  have  been  payable  to  bearer  upon  return  and  sur- 
render of  the  certificate.     So  here,  the  goods  were  subject 
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to  delivery  upon  the  return  of  the  receipt  The  receipt 
was  not  negotiable,  and  that  fact  was  impressed  upon  its 
face,  substantially  as  provided  by  section  8  of  the  act  of 
March  1,  1878,  relating  to  warehouse  receipts,  eta  (Stats. 
1877-78,  p.  949.) 

The  exceptions  founded  upon  the  rulings  of  the  court 
touching  the  testimony  of  the  witness  Wamsley,  who 
was  recalled  by  plaintiff  pending  the  motion  for  nonsuit, 
are  not,  we  think,  either  important  or  tenable.  It  was 
first  sought  to  be  shown  by  the  witness,  for  whom  he  de- 
livered the  receipt  in  question.  Upon  objection,  the 
court  held  that  plaintiff  might  show  all  that  was  said  be- 
tween him  and  the  boy  (Hogan's  boy)  fully.  This  was 
all  that  was  proper.  No  occult  theory  of  the  witness  on 
the  subject,  no  mental  reservation  or  intention  of  his,  not 
expressed,  could  alter  the  rights  of  the  parties.  The 
witness  was  then  asked  whom  he  understood  to  be  the 
depositor  of  the  fruit,  and  the  court  permitted  the  ques- 
tion, and  the  witness  replied:  "Do  you  mean  the  owner;" 
And  the  court  said:  "Depositor.  You  know  what  thai 
means,  don't  jovlV  And  the  witness  answered:  "The 
man  that  put  in  there."  The  court  thereupon  asked  the 
witness  if  he  understood  the  meaning  of  the  term,  and 
received  for  response:  "Well,  I  understand  the  use  of 
the  word  depositor'  to  mean  the  owner  of  the  fruit." 
To  which  the  court  responded:  "You  can  answer  it  in 
that  light  if  you  see  fit.''  But  that  is  not  necessarily  the 
construction  of  the  word.  The  man  who  delivered  the 
fruit  there  is  the  depositor,  as  a  matter  of  law.  Now, 
with  that  view  of  it,  answer  the  question."  Answer. 
•'Why,  Hogan  was  the  man  that  delivered  the  fruit." 
The  witness  certainly  gave  his  own  views  upon  the  sub- 
ject, and  later  answered  as  to  the  fact  in  the  view 
presented  by  the  court.  The  question  as  put  was  objec- 
tionable, so  far  as  it  called  for  the  opinion  of  the  witness, 
rather  than  for  the  facts  upon  which  his  understanding 
was    based;    and,    had    the    court    sustained    defendants' 
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objection,  there  would  have  been  no  error  in  the  ruling, 
and  there  was  no  error  in  the  explanations  and  inquiriej 
of  the  court  and  witness. 

Taking  the  case  as  a  whole,  we  think  the  testimony 
failed  in  establishing  a  predicate  for  recovery,  and  that 
the  nonsuit  was  properly  granted,  and  the  motion  for  a 
new  trial  was  properly  denied.  The  appeal  from  the 
judgment  is  dismissed,  because  not  taken  within  one  year 
from  the  entry  of  such  judgment,  and  the  order  denying 
a  new  trial  is  affirmed. 

McKiNSTBT,    J.,    and    Patsbsoit,   J.,   ooneurred. 

Hearing  in  Bank  denied. 


[No.  11088.    Department  One.— March  26,  188S.1 
ALFRED  I.  BURKE,  Assignee,  kto.,  of  Jaoob  Zboh, 
AN   Insolvent,   Respondent,   v.    JACOB   D.    KOCH 
ET   AL.     K.   MUESSDORFFER  bt   au,   Exboutoks, 
ETC.,  OF  Jaoob  D.  Kooh,  Deceased,  Appbixakts. 

Claim  and  Deltvset— Judgment  when  need  not  bb  nr  Altebnativb. 
— In  an  action  of  claim  and  delivery  of  several  articles  of  personal 
property,  a  portion  of  which  has  been  disposed  of  by  the  defendant 
so  that  a  return  of  all  cannot  be  had,  it  is  not  necessary,  in  support 
of  a  judgement  for  the  plaintiff,  that  the  court  should  find  the  char- 
acter or  value  of  the  articles  which  can  be  returned,  or  that  the 
judgment  should  be  entered  in  the  alternative.  In  such  a  ease,  a 
Judgment  for  the  value  of  the  oitire  property  is  proper. 

Id.  —  Fraudulent  Convetangb  —  Reimblrsement  of  Fbaudulent 
Tbansfebee. — In  an  action  by  an  assignee  in  insolveni^'  to  recover 
the  possession  of  property  fraudulently  transferred  by  his  insolvent, 
the  fraudulent  transferee  is  not  entitled,  either  in  law  or  equity,  to 
be  reimbursed  for  any  money  paid  by  him  to  the  insolvent  as  the 
purchase  price  of  the  property. 

Evidence — Objection  to  Competency. — An  objection  to  evidence  which 
is  relevant  to  a  point  in  issue,  on  the  ground  that  it  is  "irrelevant 
and  inadmissible,"  is  not  sufficient  to  raise  the  question  of  its  com- 
petency. 

Judgment — Excessive  Damages. — A  judgment  for  damages  in  excess 
of  the  amount  prayed  for  is  erroneous. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
oitj  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial 

The  action  was  brought  by  the  assignee  in  insolvency 
of  Jacob  Zech,  to  set  aside  an  assignment  of  certain  per- 
sonal property,  made  by  him  to  his  brother-in-law,  the 
defendant  Jacob  Koch,  on  the  ground  that  the  same  was 
made  for  the  purpose  of  hindering,  delaying,  and  de> 
frauding  the  creditors  of  Jacob  Zech.  The  property 
alleged  to  have  been  fraudulently  assigned  consisted  of 
the  stock  in  trade,  tools,  goods,  wares,  merchandise,  and 
business  of  manufacturing  and  selling  pianos,  owned 
by  the  said  Jacob  Zech,  situated  and  carried  on  at  Nos. 
211  and  213  Kinth  Street,  in  the  city  and  county  of 
San  Francisco.  The  fraudulent  assignment  was  made 
on  the  28th  of  April,  1880.  The  complaint  prayed  that 
the  assignment  be  adjudged  fraudulent  and  void;  that 
the  defendants  be  ordered  to  deliver  the  property  to  the 
plaintiff  in  the  same  condition  that  it  was  in  on  the  28th 
of  April,  1880 ;  or  in  case  such  a  delivery  could  not  be  had, 
that  a  judgment  be  rendered  against  the  defendants  for 
the  value  of  the  property,  to  wit,  the  sum  of  six  thousand 
dollars,  with  the  sum  of  five  hundred  dollars  damages 
for  the  detention  thereof.  The  complaint  further  prayed 
that  the  defendants  be  compelled  to  account  for  all  sums 
realized  from  the  business  and  property  since  the  date 
of  the  assignment,  and  for  the  appointment  of  a  receiver. 
The  court  found  that  the  assignment  was  fraudulent,  and 
that  since  it  was  made  the  defendants  had  disposed  of  a 
large  portion  of  the  property,  and  converted  the  proceeds 
to  their  own  use.  The  value  of  the  entire  property  was 
found  to  be  six  thousand  dollars,  for  which,  with  inter- 
est, judgment  was  rendered  in  favor  of  the  plaintiff. 
The  defendant  Koch  alone  appealed  from  the  judgment, 
and  from  an  order  refusing  a  new  triaL  He  died  pend- 
ing the  appeal,   and  his  executors  have  been  substituted 


Digitized  by 


Google 


S58  BuKKE  V.  Kocn.  [Sup.  Ct 

in  hi8  place.    The  further  facts  are  stated  in  the  opinion  of 
the  court 

A.  C.  Ellis,  and  William  H.  Sharp,  for  Appellants. 

The  judgment  is  erroneous,  and  should  be  reversed 
because  not  in  the  alternative.  (Code  Civ.  Proc, 
sees.  667,  682,  subd.  5,  687;  Dwight  v.  Enos,  9  N.  T. 
472;  Nickerson  v.  Chatterion,  7  Cal.  671,  572;  Campbell  v. 
Joms,  88  Cal.  507;  Kelly  v.  McKibben,  54  Cal.  195; 
McCue  V.  Tunstead,  66  Cal.  487 ;  Cummings  v.  Stewart,  42 
OaL  233;  Berson  v.  Nunan,  63  Cal.  552;  Carson  v.  Apple- 
garth,  6  Nev.  189;  Lambert  v.  McFarland,  2  Nev.  58; 
Fitzhugh  v.  Wiman,  9  N.  Y.  559;  Ford  v.  Ford,  3  Wis. 
401;  Wallace  v.  Hilliard,  7  Wis.  628.)  The  judgment  is 
further  erroneous,  because  it  is  for  a  greater  sum  than  was 
sued  for.  (Hooper  v.  Wells,  Fargo  &  Co.,  27  CaL  35; 
85  Am.  Dec.  211.) 

Tilden  &  Tilden,  for  Respondent 

Conceding  that  the  action  is  for  the  claim  and  de- 
livery of  personal  property,  the  judgment  is  not  erro- 
neous because  not  in  the  alternative.  If  a  judgment  for 
the  return  would  be  unavailing,  because  it  could  not  be 
returned,  a  failure  to  render  judgment  for  the  return, 
and  rendering  judgment  for  damages  only,  is  not  error. 
(Brown,  v.  Johnson,  45  Cal.  76;  Wells  on  Replevin,  sec 
507;  De  Thomas  v.  Wiiherby,  61  Cal.  92;  44  Am.  Rep, 
542 ;  Boley  v.  Griswold,  20  Wall.  486 ;  Whitmore  v.  Bupe, 
65  Cal.  238.) 

Paterson,  J. — Conceding  that  this  action  is,  as 
claimed  by  appellant,  an  action  of  claim  and  delivery, 
it  does  not  follow  that  the  judgment  is  void  or  erroneous 
because  not  in  the  alternative.  The  court  found  that 
the  defendant  sold  and  disposed  of  a  large  portion  of 
the  property  sued  for,  and  appropriated  the  proceeds 
thereof.     Under  the  findings  of  the  court, — and  the  find- 
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ings  are  supported  by  the  evidence, — ^the  defendants 
stand  as  wrong-doers,  as  fraudulent  assignor  and  fraud- 
ulent assignee.  The  defendant  Zech,  with  the  intent  to 
hinder,  delay,  and  defraud  his  creditors,  made  the  as- 
signment to  his  brother-in-law,  defendant  Koch,  and  the 
latter,  with  full  knowledge  of  the  fraudulent  purpose, 
accepted  the  same  to  aid  Zech  in  defrauding  his  credi- 
tors. In  pursuance  of  their  scheme,  a  part  of  the  prop- 
erty which  should  have  gone  to  the  possession  of  the 
assignee,  this  plaintiff,  was  disposed  of  by  the  defendants. 
This  fact  appearing  at  the  trial,  the  court  was  not  bound 
to  find  the  character  or  value  of  the  articles  which  caidd 
be  returned,  or  to  enter  a  judgment  in  the  alternative. 
{Whitmore  v.  Rupe,  65  CaL  238;  Brown  v.  Johnson,  46 
Cal.  76.) 

The  fact  that  Koch  paid  two  thousand  two  hundred 
dollars  for  the  property — if  such  be  the  fact — ^is  imma- 
terial; it  entitles  the  defendant  Koch  to  no  considera- 
tion, either  at  law  or  in  equity.  The  defendants  were 
both  fraudulent  actors.  Actual  fraud  characterized  the 
transaction  ah  initio,  and  the  creditors  are  not  called 
upon  to  reimburse  Koch  for  money  which  was  paid 
him  to  insure  the  fraud  against  detection.  (Ooodwin  v. 
Hammond,  13  CaL  168;  Swinford  v.  Bogers,  23  CaL  233.) 

The  statement  shows  that  "plaintiff  offered  in  evi- 
dence, as  admissions  made  by  Jacob  Koch  as  to  why  he 
took  the  property,  and  his  knowledge  of  the  circum- 
stances of  Mr.  Zech,  and  also  showing  he  was  told  the 
value,  the  testimony  of  Mr.  Koch  taken  at  the  trial  of  the 
opposition  to  the  discharge  of  Jacob  Zech  in  insolvency." 
The  evidence  was  objected  to  by  defendant  as  "irrelevant 
and  inadmissible;"  objection  was  overruled,  and  defend- 
ant excepted.  The  evidence  following  this  offer  and 
ruling  appears  to  be  a  transcript  of  the  sworn  testimony 
of  Koch,  but  is  not  shown  to  be  such  except  by  the  state- 
ment above  quoted.  The  eviaence  was  not  irrelevant  if 
it  was  in  fact  a  statement  made  by  Koch,  and  the  objec- 
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tion  that  it  was  inadmissible  was  insuj£cient  to  test  the 
question  of  its  competency.  The  ruling  is,  therefore, 
not  shown  to  be  erroneous. 

The  judgment  is  for  $7,470  and  costa.  The  plaintiff 
prayed  for  the  sum  of  six  thousand  dollars,  the  value  of 
the  property,  and  five  hundred  dollars  damages,  and  the 
prayer  follows  the  ad  damnum  clause  of  the  complaint, 
which  alleges  that  plaintiff  has  been  damaged  in  the  sum 
of  five  hundred  dollars  by  reason  of  the  detention.  In 
the  absence  of  an  amendment  to  the  complaint,  therefore, 
the  court  could  not  allow  any  damages  beyond  the  amount 
prayed  for. 

1  The  order  denying  a  new  trial  is  aArmed,  and  the 
cause  is  remanded,  with  directions  to  modify  the  judg- 
ment by  striking  out  the  figures  $7,470,  and  inserting  the 
figures  $6,500  in  lieu  thereof.  In  all  other  respects  the 
ijudgment  is  affirmed. 

SsASLS,  0.  J.,  and  McEinstby,  J.,  concurred* 

Hearing  in  Bank  denied. 


[No.  9732.    Department  One. — ^Mareh  29,  1888.] 

IL  DOANE,  Rbspondbnt,  v.   S.   O.   HOUGHTON  m 
jll..  Appellants. 

PLBADIIfO — ^AMENDMSNT — STRIKING    OUT    NaICES   OF   DEFENDANTS. — ^The 

amendment  of  a  complaint  bj  striking  out  of  the  eaption  the  name 
of  certain  of  the  defendants  who  were  not  proper  parties,  without 
filing  an  amended  complaint,  while  not  commendable  as  a  method 
of  amending,  is  without  prejudice  to  other  defendants  who  are  prop- 
erly parties. 

Id. — Amendment  dubino  Trial — Street  Assessment. — In  an  action  to 
foreclose  a  street  assessment,  the  court  may  on  the  trial  permit  the 
complaint  to  be  amended  by  omitting  the  names  of  certain  defend- 
ants who  are  shown  by  the  evidence  to  have  no  interest  in  the  prop- 
erty against  which  the  lien  is  sought  to  be  foreclosed. 

Id. — Work  not  Included  in  Obdeb — Crossinqs — Assessment. — The 
action  was  brought  to  foreclose  a  street  aseesBment  for  work  doae  ia 
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tb«  dty  aDd  county  of  San  Francisco,  under  the  act  of  April  1, 
1872.  The  work  ordered  by  the  board  of  supenriBors  was  for  curb- 
ing and  sidewalking  Second  Street,  from  Folsom  to  Harrison  streets. 
The  notice,  bids,  award,  and  contract  mentioned  the  comers,  which 
were  between  the  points  named,  but  it  did  not  appear  whether  they 
were  portions  of  the  sidewalk  or  of  a  crossing.  Mo  mention  was 
made  in  the  assessment  of  any  work  except  curbs  and  sidewalks. 
Beldy  that  on  an  appeal  from  a  Judgment  foreclosing  the  assessment, 
it  eould  not  be  held  that  any  part  of  a  crossing  was  included  in  the 
assessment. 

I*.— E8TABUBBMK!IT  OV  SIDEWALK— <}01CFLAnfT  NEED  HOT  AlXEQE. — ^lu 

such  an  action,  the  complaint  need  not  allege  that  the  width  of  the 
sidewalk  to  be  constructed  had  been  established  by^  the  board  of  su- 
penrisors  before  the  institution  of  the  proceedings  for  doing  the 
work. 

Appsal  from  a  judgment  of  the  Superior  Oourt  of  the 
eitj  and  county  of  San  Francisco. 

The  action  was  brought  to  foreclose  the  lien  of  a  street 
assessment  on  a  lot  of  land  in  the  city  and  county  of 
San  Francisco,  for  work  done  under  the  act  of  April  1, 
1872.  Judgment  was  rendered  in  favor  of  the  plaintiff. 
from  which  the  defendants  took  an  appeal  on  the  judg- 
ment roll  alone.  The  main  points  relied  upon  by  the  ap- 
pellants for  a  reversal  were:  1.  That  the  work  ordered  by 
the  board  of  supervisors,  to  wit,  curbing  and  sidewalk- 
ing Second  Street,  from  Folsom  to  Harrison  streets,  did 
not  authorize  a  contract  for  making  sidewalks  on  that 
part  of  Second  Street  between  those  termini,  which 
constituted  the  comers  opposite  where  DoVs  Place,  a 
small  intermediate  street,  terminated  m  Second  Street; 
and  2.  That  the  complaint  was  insufficient,  because  it 
did  not  allege  that  the  width  of  that  part  of  the  street 
on  which  the  sidewalks  were  to  be  constructed  had  been 
established  before  the  institution  of  the  proceedings  for 
doin<^  the  work  The  further  facts  are  stated  in  the 
opinion  of  the  court 

Taylor  &  Haight,  and  Tobin  A  Tohin,  for  Appellants. 

The  attempted  amendment  was  irregular,  in  fact 
was  not  an  amendment  at  all,  as  a  pleading  cannot  be 
amended  in  any  other  manner  than  by  a  writing  which 
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seta  out  the  proposed  amendment.  Consequently  the 
judgment  was  erroneous  because  based  upon  unwritten 
pleadings.  (Windsor  v.  McVeigh,  93  TJ.  S.  283.)  The 
work  as  ordered  by  the  board  was  for  curbing  and  side- 
walking.  The  notice  for  proposals,  however,  included 
work  on  the  comers,  as  did  the  resolution  of  award  and 
the  contract  The  contract  was,  therefore,  nuU  and  void, 
as  being  for  other  work  than  that  authorized  by  the  board. 
(Dougherty  v.  Hitchcock,  85  Cal.  528;  Stockton  v.  Whit- 
more,  50  Cal.  555.) 

c7.  M.  Wood,  for  Respondent. 

It  was  within  the  discretion  of  the  trial  court  to  per- 
mit the  complaint  to  be  amended  by  striking  out  the 
names  of  those  defendants  who  had  no  interest  in  the 
property  affected  by  the  assessment.  (Mendelsohn  v.  Ana- 
heim L.  Co.,  40  Cal.  657;  Russell  v.  Hill,  59  CaL  21; 
De  Celis  v.  Porter,  65  Cal.  3 ;  Harney  v.  Corcoran,  60  CaL 
317.)  The  complaint  was  sufficient  under  the  statute 
(Stats.  1871-72,  p.  916,  sec.  13),  because  if  the  width  of 
the  sidewalks  to  be  constructed  had  not  been  established 
by  order,  it  was  a  matter  purely  of  defense. 

Paterson,  J. — This  action  is  to  enforce  the  lien  of  a 
street  assessment.  Defendant  appealed  from  the  judg- 
ment. At  the  trial,  on  motion  of  plaintiff,  the  action  was 
dismissed  as  to  certain  defendants,  and  the  complaint, 
by  direction  of  the  court,  was  amended  by  striking  out 
of  the  caption  thereof  the  names  of  said  defendants,  without 
filing  an  amended  complaint 

This  method  of  amending  a  pleading  cannot  be  com- 
mended. It  is  irregular,  and  such  mutilations  are  not 
only  slovenly,  but  dangerous.  These  defendants,  how- 
ever, were  not  prejudiced  by  the  action  of  the  court 
Upon  the  evidence  the  court  found  that  the  property  was 
owned  by  the  remaining  defendants  only.  We  think  the 
court  committed  no  error  in  allowing  the  amendment 
(Code  Civ.  Proc,  sees.  469,  470.)     Even  if  the  order  had 
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not  been  made^  the  judgment  on  the  findings  could  not 
have  been  against  the  other  defendants,  whether  served 
or  not.  There  is  nothing  to  show  that  the  defendants 
dismissed  from  the  case  were  ever  served.  The  author- 
ities cited,  therefore, — Clarke  v.  Porter,  58  Cal.  410, 
and  Millikin  v.  Houghton,,  4  Pac.  Rep.  914,— do  not  apply. 
Furthermore,  there  is  no  bill  of  exceptions,  and  the  judg- 
ment does  not  show  that  there  was  any  objection  made 
by  appellant. 

2.  The  work  ordered  by  the  board  was  for  curbing 
and  sidewalking  Second  Street,  from  Folsom  to  Harri- 
son. The  notice,  bids,  award,  and  contract  mentioned 
the  comers,  but  it  does  not  appear  whether  the  comers 
mentioned  were  a  part  of  the  sidewalk, — ^L  e.,  a  part  of 
the  work  ordered, — or  whether  they  were  portions  of  a 
crossing.  They  were  between  the  points  named,  and 
no  mention  is  made  in  the  assessment  of  anything  ex- 
cept curbs  and  sidewalks.  We  cannot  say  from  the  judg- 
ment roll  that  any  part  of  a  crossing  is  included  in  the 
assessment 

8.  Section  13  of  the  act  of  April  1,  1872,  under  which 
this  work  was  done,  provides  that  "the  complaint  need 
not  show  any  of  the  proceedings  prior  to  the  issuance 
of  the  assessment,  diagram,  and  certificate;  but  it  shall 
be  held  legally  sufficient  if  it  shows  the  title  of  the  court 
in  which  the  action  is  brought  by  the  parties  plaintiff  and 
defendant,  the  date  of  the  issuance  of  the  assessment, 
the  date  of  the  recording  thereof,  the  book  and  page 
where  recorded,  a  general  statement  of  the  work  done, 
a  description  of  the  lot  or  lots  sought  to  be  charged  with 
tha  assessments,  the  amount  assessed  thereon,  that  the 
same  remains  unpaid,  and  the  proper  prayer  for  relief," 

Want  of  jurisdiction  to  order  the  work  is  one  of  the 
defenses  allowed  by  the  act      (Stats.    1871-72,  p.  816,) 

We  think  the  complaint  states  sufficient  facta. 

The  judgment  is  affirmed. 

McKiNSTBT,  J.,  and  Temple,  J.,  concurred. 
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[No.  9959.    Department  One.— Mureh  27,  1888.] 

LYMAN  0.  PAEKE  et  al.,  RsspoNDEirni,  9.  A«  H. 
FRANK,  Appsixakt. 

AAKNOT— CONSIDEBATIOIV — REASONABUB      TllCI — RB7O0An0H-»LlABIUTT 

or  ParNCiPAL. — Where  a  principal,  for  a  Taiuable  consideration, 
agrees  not  to  revolce  an  agency  for  a  reasonable  time,  and  in  view  of 
the  circumstances  and  nature  of  the  contract  a  reasonable  time  can 
be  ascertained,  he  has  no  legal  right  to  revoke  it  during  tuoh  time. 
If  he  does  so,  and  the  agent  is  thereby  deprived  of  authority  further 
to  act  as  such,  the  principal  is  liable  in  damages  by  reason  of  the 
breach  of  his  promise  not  to  recall  the  agency. 

Id. — ^Measubb  of  Damages. — ^The  measure  of  damages  for  the  breaeih  of 
such  a  contract  is  the  amount  of  the  direct  or  approximate  damages 
sustained  by  the  agent  by  reason  of  the  prindpal's  depriTing  him  of 
the  benefits  of  the  agency. 

lA^— AvotnTT  or  Damages  must  bb  PBoyED.— Ib  an  action  to  recover 
damages  for  the  breach  of  a  contract,  the  amount  of  damages  caused 
by  the  alleged  breach  is  to  be  proved  as  a  fact 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  action  was  brought  to  recover  damages  for  breach 
of  a  contract  of  agency.  The  plaintiffs,  Parke  and  Lacy, 
are  San  Francisco  importers  and  dealers  in  machinery, 
etc.,  and  the  defendant,  A.  H.  Frank,  under  the  name  of 
Frank  &  Co.,  is  a  manufacturer  of  planers  and  other 
wood-working  machines  in  Buffalo,  New  York.  For  some 
years  prior  to  February,  1882,  the  Berry  and  Place  Ma- 
chinery Company  and  their  predecessors  had  been  the 
sole  California  agents  for  the  sale  of  Frank's  machines, 
but  no  period  of  continuance  of  agency  had  ever 
been  fixed.  Besides  defendant's  agency,  the  Berry  and 
Place  Machinery  Company  were  also  agents  for  two  other 
Easteni  manufacturers,  the  Lehigh  Valley  Emery  Wheel 
Company  and  R.  W.  Gardner  &  Co. 

On  Jtnuary  26,  1882,  the  Berry  and  Place  Machiner}' 
Company  addressed  to  Parke  and  Lacy,  the  plaintiffs,  a 
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written  proposition  to  sell  them  for  $2,700.47  its  entire 
stock  of  goods  and  office  fixtures,  scheduled  at  $2,714.51, 
its  lease  of  store  and  the  good*wiIl  of  its  business,  in- 
cluding the  three  agencies  above  mentioned,  provided 
the  Eastern  principals  should  consent  to  the  transfer  of 
their  agencies^  and  of  their  consigned  goods  then  on 
hand  unsold.  On  the  same  daj,  Parke  and  Lacy  in- 
dorsed on  this  proposal  their  acceptance  of  its  term& 
The  Berry  and  Place  Machinery  Company  thereupon 
wrote  to  Frank  of  the  proposed  transfer,  and  that  it 
depended  on  his  consent  Not  receiving  a  reply,  the 
Berry  and  Place  Machinery  Company,  on  February  8, 
1882,  telegraphed  Frank  at  Buffalo,  ordering  two  thou- 
sand dollars'  worth  of  new  machinery,  asking  if  the 
same  could  be  shipped  immediately,  and  requesting  a 
reply  to  the  previous  letter.  On  the  next  day  the  Berry 
and  Place  Machinery  Company  received  two  dispatches 
from  Frank  in  reply,  one  reading:  '^We  consent  to  trans- 
fer stock  [onj  condition  you  settle  for  all  not  transferred. 
Can  fill  order  two  weeks."  The  second  dispatch  read: 
''Will  leave  for  San  Francisco  next  Monday.  Accept  your 
proposition." 

Frank  reached  San  Francisco  about  February  16th, 
and  held  two  interviews  with  plaintiffs  at  their  place  of 
business  between  that  date  and  February  20th,  regard- 
ing the  proposed  transfer.  He  insisted  that  the  Berry 
and  Place  Machinery  Company  should  first  pay  him  a  bal- 
ance due  for  machines  sold  and  unaccounted  for,  and  he 
was  told  that  he  would  be  paid  out  of  the  money  which 
Parke  and  Lacy  were  to  pay  for  the  business.  At  the  sec- 
ond interview,  on  February  20th,  he  consented  verbally 
to  the  transfer,  and  promised  to  forward  the  two  thousand 
dollars'  worth  of  machinery  ordered  February  8d,  as  soon 
as  possible. 

Parke  and  Lacy  immediately  paid  the  Berry  and  Place 
Company  $2,400.47,  in  accordance  with  the  arrangement 
of  January  26th,  and  the  further  sum  of  $964.57,  freights 
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advanced  on  consigned  goods  still  on  hand^  and  took  au 
assignment  of  the  Berry  and  Place  Machinery  Com- 
pany's lease,  placing  their  salesman  in  charge  of  the 
premises,  and  of  the  consigned  goods  and  stock  in  trade. 
Out  of  this  money,  Frank  was  paid  by  the  Berry  and 
Place  Machinery  Company  what  it  owed  him.  As  soon 
as  defendant  consented  to  the  transfer,  and  at  the  same 
interview,  he  proposed  to  draw  up  a  memorandimi  of 
agreement,  to  be  signed  by  both  plaintiffs  and  defendant, 
setting  out  the  terms  of  agency.  He  sat  down  and 
draughted  an  agreement,  which  plaintiffs  objected  to,  and 
they  then  drafted  another  in  the  form  of  a  communica- 
tion addressed  to  themselves,  to  be  signed  by  him,  to 
which  he  objected.  After  considerable  discussion  he  be- 
gan to  sign  his  name,  wrote  his  first  two  initijds,  "A.  H.," 
then  rose,  said  he  was  unduly  excited,  and  would  like  to 
see  Mr.  Hendy,  and  then  would  come  directly  back  and 
sign  it  He  put  the  paper  in  his  pocket,  left  the  store, 
and  did  not  return.  He  left  for  the  East  next  day,  with- 
out again  seeing  plaintiffs,  who  did  not  hear  from  hiiti 
again  until  March  3,  1882,  when  they  received  a  dispatch 
from  him,  dated  at  Buffalo,  saying:  "I  have  concluded 
to  give  exclusive  agency  to  Gregory"  (meaning  H.  P. 
Gregory  &  Co.,  dealers  in  machinery  at  San  Francisco). 
Plaintiffs  shortly  afterward  brought  this  suit,  claiming 
as  damages  the  purchase-money  paid  the  Berry  and  Place 
Machinery  Company,  expense  of  advertising,  rent,  and 
employees,  loss  of  profits  on  the  order  for  two  thousand 
dollars'  worth  of  machinery  which  was  not  filled,  and 
damage  to  their  business  credit  and  reputation.  At  the 
trial,  defendant  introduced  no  evidence. 

Plaintiffs  recovered  a  verdict  for  $4,848.90.  Defendant 
moved  for  a  new  trial,  which  was  denied  by  the  court 
upon  the  plaintiffs  remitting  all  of  the  judgment  in  ex- 
cess of  three  thousand  one  hundred  dollars,  for  which 
last  amount  judgment  was  finally  entered.  Defendant 
brings  this  appeal  from  the  judgment  and  order  denying 
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ai  new  trial.     The  further  facts  are  stated  in  the  opinion 
of  the  court 

Charles  P.  Eells,  for  Appellant 

The  agency  in  the  present  case  was  not  coupled  with 
an  interest,  and  was  revocable  at  will.  (Civ.  Code,  sec. 
2356 ;  Barr  v.  Schroeder,  32  CaL  610 ;  Hartley's  Appeal^  53 
Pa.  St  212;  Walker  v.  Dennison,  86  111.  142;  Brovm  v. 
Pforr,  38  CaL  650;  Coffin  v.  Landis,  46  Pa.  St  426;  Pea- 
cock V.  Cummings,  46  Pa.  St  434 ;  United  States  v,  Jarvis, 
Daveis,   287.) 

H.  C.  Newhall,  and  Eugene  N.  Deuprey,  for  Eespond- 
ents. 

Though  no  definite  period  was  fixed  for  the  continu- 
ance of  the  agency,  it  is  beyond  dispute  that  it  should 
last  for  a  reasonable  time.  And  though  either  party 
could  terminate  the  agency  at  any  time,  yet  he  could  not 
do  so  without  fully  indemnifying  the  other  party  for  all 
loss.  (Story  on  Contracts,  pec.  192;  Story  on  Agency, 
sec  466;  Hodgson  v.  Anderson,  3  Bam.  &  C.  482.) 

McKiNSTBY,  J. — The  main  contention  of  the  appel- 
lant in  tlie  court  below  was,  that  the  contract  of  agency, 
not  being  for  any  definite  term,  was  revocable  at  the  will 
of  the  principal.  Appellant  claims  that  the  rulings  of 
the  superior  court,  alleged  to  be  erroneous,  are  exempli- 
fied by  the  portion  of  its  charge  to  the  jury  which  reads; 
"No  period  of  time  was  mentioned Where  em- 
ployment is  proved,  and  no  time  is  specified,  the  law  pre- 
sumes that  it  shall  last  and  endure  for  a  reasonable  time. 
What  would  be  a  reasonable  time  is  a  question  for  you 
to  determine";  and  by  the  refusal  of  the  court,  on  re- 
quest of  defendant,  to  charge:  "If  the  jury  believe  from 
the  evidence  that  no  definite  time  was  agreed  upon  be- 
tween plaintiffs  and  defendant  for  the  contract  of  agency 
to  endure,  then  said  contract  could  be  terminated  by 
either  party  thereto  at  his  option  at  any  time.'* 

The    Civil    Code   provides:    "Unless   the   power   of   an 
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agent  is  coupled  with  an  interest  in  the  subject  of  the 
agency^  it  is  terminated,  as  to  every  person  having  notice 
thereof 9  by  its  revocation  by  the  principaL"     (Sec  2356.) 

The  interest  which  can  protect  a  power  after  the  dealh 
of  the  person  who  creates  it  must  be  an  interest  in  the 
thing  itself;  and  not  an  interest  in  that  which  is  pro- 
duced by  the  exercise  of  the  power.  (Hunt  v.  Rousmanier, 
8  Wheat  174.)  It  may  be  conceded  that  by  the  section 
of  the  Civil  Code  a  revocation  by  the  principal  terminates 
the  agency  in  every  case  where  his  death  terminates  it; 
and  that  the  plaintiffs  herein  had  no  such  interest  in  the 
subject  of  the  agency  as  rendered  the  agency  irrevocable. 
Nevertheless,  if,  for  a  valuable  consideration,  the  defend- 
ant agreed  not  to  revoke  the  agency  for  a  reasonable 
time,  and  in  view  of  the  circumstances  and  nature  of  the 
contract  a  reasonable  time  could  be  ascertained,  he  had 
no  legal  right  to  revoke  it  during  such  time.  ''Although 
a  letter  of  attorney  depends,  from  its  nature,  on  the  will 
of  the  person  making  it,  and  may  in  general  be  recalled 
at  his  will^  yet  if  he  binds  himself  for  a  consideration, 
in  terms,  or  by  the  nature  of  his  contract,  not  to  change 
his  will,  the  law  will  not  permit  him  to  change  it"  {Hvnl 
V.  Bousmanier,  8  Wheat  203.)  In  such  case,  if  he  fails 
to  comply  with  his  contract,  he  becomes  liable  to  the  agent 
as  sucL 

Even  if,  however,  it  should  be  conceded  that  under  the 
code  the  principal  retains  the  right  to  revoke  a  power  at 
his  option,  in  every  case  where  the  agent  is  not  vested 
with  an  interest  in  the  subject  of  the  agency,  this  would 
not  render  illegal  a  collateral  agreement,  whereby  the 
principal  should  agree  for  a  consideration  not  to  exer- 
cise the  power  for  a  definite  period,  or  for  a  reasonable 
time  ascertainable.  In  case  of  such  an  agreement,  if  the 
agency  is  revoked  by  the  principal,  and  the  agent  is  thereby 
deprived  of  authority  further  to  act  as  such,  the  principal 
is  liable  in  damages  by  reason  of  the  breach  of  his  promise 
not  to  recall  the  agency. 
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Whether,  therefore,  it  be  considered  that  the  defendant 
violated  his  contract  by  refusing  to  make  consignments 
to  the  plaintiffs,  or  violated  it  bj  revoking  the  agency, 
he  would  be  liable  upon  proper  pleading.  And  in  each 
case  the  rule  of  damages  would  be  the  same;  that  is,  the 
plaintiffs  would  be  entitled  to  recover  the  direct  or  ap- 
proximate damages  sustained  by  reason  of  defendant's 
depriving  them  of  the  benefits  of  the  agency. 

The  court  below  did  not  err  in  refusing  to  give  the 
instruction  asked  by  defendant,  because  that  instruction 
ignores  all  evidence  tending  to  show  that  the  defendant 
agreed  not  to  revoke  the  agency.  But  the  instruction 
given,  while  abstractly  correct,  suggests  that,  indepen- 
dent of  any  express  promise,  or  implied  promise  arising 
out  of  the  nature  of  the  contract,  the  defendant  had  no 
legal  right  to  put  an  end  to  the  agency  until  the  expira- 
tion of  a  ^treasonable  time.*' 

There  should  be  a  new  trial  of  the  issue  as  to  damages. 
It  seems  not  infrequently  to  be  lost  sight  of  in  the  trial 
courts,  that,  in  actions  upon  contracts,  the  amount  of 
damages  caused  by  an  alleged  breach  is  to  be  proved  as 
a  fact.  It  is  impossible  to  ascertain  from  the  statement 
for  new  trial  upon  what  facts,  taken  as  proved,  the  jury 
based  their  verdict  for  $4,843.90,  or  why  the  verdict  was 
reduced  by  the  court  to  $3,100,  rather  than  to  any  other 
BunL  We  find  no  evidence  which  will  sustain  a  judg- 
ment for  either  amount.  This  is  not  an  action  for  a 
tort;  the  amount  of  the  recovery  was  not  to  be  left,  upon 
general  principles,  to  the  "sound  discretion"  or  "dis- 
passionate judgment"  of  the  jury.  It  is  an  action  to 
recover  the  actual  and  proximate  damages  caused  to  plain- 
tiff by  a  failure  of  defendant  to  perform  his  contract 
Where  there  is  a  legal  measure  of  damages,  the  jury 
must  determine  the  amount  as  a  fact;  otherwise  the  law 
which  so  measures  the  damages  would  be  of  no  avail. 
(1  Sutherland  on  Damages,  2.) 

It  is  often  said  to  be  a  paramount  principle  that  the 

LXXV.  Cal.— 24 
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person  injured  shall  receive  compensation  commensurate 
with  his  injury,  and  no  more.  By  reason  of  the  breach 
of  his  contract,  if  he  did  break  it,  the  defendant  here 
became  liable  for  the  full  amount  of  damages  which  re- 
sulted '^naturally''  (that  is,  in  usual  course  of  things) 
and  proximately  from  the  breach.  These  were  to  be 
proved  with  reasonable  certainty.  The  particulars  of 
damages  were  so  far  capable  of  ascertainment,  and  upon 
the  plaintiffs  was  imposed  the  obligation  of  proving  thenu 
The  matter  should  not  have  been  left  to  the  conjectures 
of  jurymen. 

The  number  of  shipments  or  quantity  of  machinery 
to  be  sent  was  not  fixed  by  the  parties,  and  the  plaintiffs 
very  properly  made  no  effort  to  establish  the  profits  they 
might  have  made,  during  any  definite  period,  had  de- 
fendant complied  with  his  contract  From  the  nature 
of  the  case  such  damages  must  have  been  purely  specu- 
lative. But  there  is  nothing  in  the  record  to  indicate 
but  that  they  could  have  proved,  with  reasonable  cer- 
tainty, what  necessary  expenses  they  were  induced  to 
incur,  by  reason  of  defendant's  promise,  for  the  purpose 
of  carrying  out  their  contract  with  him,  as  distinct  from 
their  contracts,  if  any,  with  R.  W.  Gardner  &  Co.,  and  the 
Lehigh  Valley  Emery  Wheel  Company;  or  what  special 
damage  pleaded,  if  any,  they  sustained  by  reason  of  loss 
of  profits  upon  orders  of  defendant  for  machinery  which 
the  latter  refused  to  fill,  in  case  the  evidence  showed 
such  machinery  had  been  ordered  from  them  by  respon- 
sible third  parties,  or  would  have  been  sold  had  it  been 
received   in   due   course. 

The  plaintiffs  were  not  entitled  to  recover  the  differ- 
ence betv^'een  the  manufacturer's  prices  for  machines 
and  the  enhanced  prices  paid  by  them  for  the  purchase 
of  machines  from  other  persons  in  the  East  These 
were  independent  transactions,  which  were  not  the  di- 
rect consequence  of  the  breach  of  the  defendant's  agree- 
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ment,  and  cannot  as  matter  of  law  be  said  to  haye  been 
contemplated  by  him. 

On  the  whole  case  we  think  the  interests  of  justice 
demand  a  new  trial. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial 

Sbabls,  0.  J.y  and  Patebson,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Na  12486.     In  Bank.— March  27,  1888.] 

QUAN  OHICK,  Pbtitionee,  v.  J.  V.  COFFEY,  Eb- 

SPONDBNT. 

GtanoBAu — Search-wabbaitt — Isstjaitcb  bt  Sufkbiob  Judge — Retubb 
TO  SuFEBiOB  CouBT. — ^The  action  of  a  superior  Judge,  acting  aa  a 
magistrate,  in  issuing  a  search-warrant,  cannot  be  reviewed  on  O0r- 
Uarmri,  after  he  has  returned  to  the  proper  superior  court  all  the 
papers  and  proceedings  iiled  with  or  had  before  him  in  the  matter  of 
the  search-warranty  and  when  no  proceeding  in  such  matter  is  pend- 
ing before  him. 

ApFLiOATioir  for  a  writ  of  certioraru.  The  facts  are 
stated  in  the  opinion  of  the  court 

E.  E.  Lowcnthal,  for  Petitioner. 

Matthew  I.  Sullivan,  for  Bespondent 

MoFabland,  J. — On  September  28,  1887,  the  respond- 
ent, the  Honorable  J.  V.  Coffey  (who  was  a  superior 
judge),  acting  as  a  magistrate,  issued  a  certain  search- 
warrant  and  certain  proceedings  were  afterwards  had 
thereon.  The  warrant  was  issued  upon  the  affidavit  of 
a  complainant,  made  upon  information  and  belief.  It  is 
contended  that  no  witnesses  were  examined,  and  no  dep- 
ositions were  taken  which  ^^set  forth  the  facts  tending 
to  establish  the  grounds  of  the   application,  or  probable 
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cause  for  believing  that  they  eziat/'  as  required  by  seo- 
tions  1526  and  1527  of  the  Penal  Code.  It  is  also  oon- 
tended  that  for  this  reason,  as  well  as  for  other  reasons 
not  necessary  to  be  here  stated,  the  respondent  exceeded 
his  authority  and  jurisdiction  in  issuing  said  writ;  and 
it  is  sought,  in  this  proceeding,  to  review  his  action 
through  a  writ  of  certiorari. 

It  appears,  however,  that  long  before  the  date  of  the 
filing  of  the  petition  for  this  writ,  which  was  January  12, 
1888,  the  respondent,  in  pursuance  of  sections  1586, 
1541,  etc.,  of  the  Penal  Code,  had  returned  to  the  proper 
superior  court  all  the  papers  and  proceedings  filed  with 
or  had  before  him,  in  the  matter  of  said  search-warrant; 
that  no  proceedings  in  said  matter  is  now  pending  before 
him,  and  that  he  has  no  possession  of  any  paper  or  rec- 
ord therein. 

Section  1070  of  the  Code  of  Civil  Procedure  provides 
that  the  writ  of  certiorari  must  be  directed  to  the  tribunal, 
officer,  or  person  ^'having  the  custody  of  the  record  or 
proceeding  to  be  certified.''  It  is  evident,  therefore,  that 
the  acts  of  respondent  here  sought  to  be  reviewed  cannot 
be  reached  by  this  writ 

Proceeding   dismissed. 

Sbabls,  G.  J.,  TnoBNTOir,  J.^  Tucpls,  J^  and  Shabp^ 

■TBiN,  J.,  concurred 

Behearing  denied. 
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[No.  11186.    Departmeot  One.— March  28,  1888.] 

MAKTA  BAKER  BATOHELDER,  Appbllawt,  v.  JOHN 
BBICSIELL  XT  Ai^,  Respondbnts. 

liomAAB— Dbgbkb  or  Fobbolobubb — ^Febsoitai.  JuDoicBNT  roB  Dkfi- 
dKNOT — ^AppsAir— MoDinoATiON — Salb  Pbitdibo  Afpbal. — ^When 
ft  decree  for  the  foreclousre  of  a  mortgage,  which  contains  the  uflual 
provision  for  entering  a  personai  judgment  against  the  defendants 
In  the  foreclosure  suit  for  anj  deficiency  there  might  be  after  the 
•ale,  is  on  appeal  directed  to  be  so  modified  that  no  personal  Judg- 
ment shall  be  entered  against  a  certain  defendant,  and  in  other  re- 
spects is  affirmed,  the  judgment  of  the  supreme  court  does  not  have 
the  effect  to  vacate  the  judgment  of  the  lower  court,  or  to  render 
Toid  ft  sale  of  the  mortgaged  premises  made  pending  the  appeal. 

Appbai,  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  Quint,  B.  B.  Newman,  and  Fox  A  Kellogg,  for  Ap- 
pellant 

E.  J.  A  J.  H.  Moore,  and  A.  N.  Drown,  for  Respond- 
ents. 

Tbmplb,  J. — This  is  an  action  of  ejectment,  and  the 
only  question  is,  whether  defendants  succeeded  in  show- 
ing title  under  certain  foreclosure  proceedings  in  which 
Brickell,  the  principal  defendant  here,  the  others  being 
his  tenants,  was  plaintiff,  and  this  plaintiff  and  her  hus- 
band were  defendants.  In  that  case  a  decree  was  duly 
entered,  and  a  sale  of  the  mortgaged  premises  had,  at 
which  BrickeU,  the  plaintiff  in  that  action^  became  the 
purchaser. 

After  the  sale  the  case  was  appealed  to  this  court  1^ 
the  defendants  in  that  suit,  but  no  stay  bond  was  given, 
and  pending  that  appeal,  the  sheriff's  deed  was  executed, 
and    Brickell    entered    into    possession    under    it     The 
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decision  on  the  appeal  in  the  foreclosure  case  is  reported 
in  62  Cal.  623. 

The  conclusion  of  the  court  is  as  follows: — 

"It  follows  from  the  above  that  the  court  below  erred 
in  rendering  a  personal  judgment  against  Mrs.  Batch- 
elder  on  the  note  of  June  1,  1874,  and  the  interest  on  it, 
and  the  decree  will  be  modified  in  that  regard*  In  other 
respects  the  judgment  is  correct,  and  is  affirmed. 

"Counsel  for  I'espondent  will  prepare  a  decree  modi- 
fied in  accordance  with  the  views  herein  expressed,  and 
present  it  on  notice  to  the  chief  justice  of  this  court." 

There  was  no  personal  judgment  against  Mrs.  Batch- 
elder,  and  so  far  as  we  can  ascertain,  no  such  point  was 
made  on  the  appeal.  The  decree,  however,  contained 
the  usual  provision  for  docketing  judgment  for  any 
deficiency,  and  did  direct  such  judgment  to  be  docketed 
against  Mrs.  Batchelder.  Of  course  it  is  this  provision 
which  is  referred  to  as  a  personal  judgment  against  Mrs. 
Batchelder,  and  the  intent  that  the  decree  shall  stand 
except  as  to  that  provision  is  quite  plain. 

The  direction  to  respondent's  counsel  to  prepare  a 
decree  modified  in  accordance  with  the  views  expressed 
meant  simply  to  write  out  the  decree  as  modified,  more 
plainly  to  indicate  to  the  court  below  the  modification 
intended.  Under  the  circumstances,  it  cannot  be  justly 
claimed  that  it  was  intended  to  vacate  the  decree  or  set 
it  aside.  A  contrary  intent  is  expressly  stated.  "The 
decree  will  be  modified  in  that  regard.  In  other  respects 
the  judgment  is  correct,   and  is   affirmed.'^ 

It  was  not  directed  that  the  modified  decree  should  be 
submitted  to  the  court  for  approval,  and  apparently  it 
was  not.  This  supports  the  idea  that  it  was  not  intended 
to  constitute  a  new  decree. 

The  chief  justice  approved  the  form  of  the  decree  as 
modified,  and  it  was  transmitted  to  the  lower  court,  and 
there  entered,  and  no  steps  whatever  were  taken  by 
any  one   to   have   the   decree   as  there   entered  corrected. 
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and  made  to  conform  to  the  judgment  of  this  oonrt,  if, 
in  f act,  it  was  not  in  conformity  with  the  judgment 
here. 

That  decree,  entered  as  modified,  after  briefly  reciting  the 
conclusion  of  this  court,  states: — 

^'Kow,  therefore,  in  accordance  with  said  judgment  and 
order  of  the  supreme  court,  on  motion  of  E.  J.  &  J.  H, 
Moore,  counsel  for  plaintiff,  and  on  due  notice  thereof  to 
counsel  for  defendants,  it  is  ordered  and  adjudged  the  de- 
cree of  the  former  district  court  of  the  twenty-third  ju- 
dicial district  of  this  state,  of  date  Kovember  25,  1878, 
be  modified  as  of  that  date  so  to  read  and  stand  modified 
in  the  words  and  figures  following,  which  the  court  below 
is  ordered  to  enter  as  of  the  date  of  the  judgment  above 
mentioned,  to  wit" 

Then  follows  the  original  decree  in  totidem  verbis,  ex- 
cept that  the  word  "defendants"  is  changed  to  "defend- 
ant," and  the  name  of  Mrs.  Batchelder  is  omitted 
from  the  clause  providing  for  docketing  judgment  for  the 
deficiency. 

We  think  the  decree  was  not  vacated  or  set  aside,  or  the 
sale  rendered  void  by  the  judgment  of  this  court 

The  record  does  not  seem  to  justify  the  point  that  the 
San  Francisco  property  was  sold  for  more  than  the  de- 
cree ordered. 

Judgment  and  order  denying  plaintiff's  motion  for  a 
new  trial  affirmed. 

MoKjosbtut,  J.^  and  Patxbsov^  J^  eoncorred. 
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[No.  9892.    Department  One.^March  28,  1888.] 

B.  A.  BARNEY,  Respondent,  v.  A.  W.  VIQOUREAUX 

BT  ix.    A.  W.  VIQOUREAUX,  Appbixawt. 

Judgment  bt  Default — ^Pboof  or  Sebvigb  or  SuiCMOira — ^ArriDAViT 
MUST  Show  Aqk  or  Person  Sebving. — ^The  superior  court  does  not 
acquire  jurisdiction  to  enter  a  judgment  by  default  against  a  de- 
fendant who  has  not  appeared  in  the  action,  when  the  affidavit  of 
service  of  summons  fails  to  affirmatiyely  show  that  the  party  making 
the  service,  if  other  than  the  sheriff,  was  over  the  age  of  eighteen 
years  at  the  time  of  service. 

Id. — Judgment  Holl — ^AmDAvrr  or  Sebvicb  Pabt  or. — Where  a  de- 
fendant has  not  appeared  in  the  action,  and  a  personal  judgment 
by  default  is  rendered  against  him,  the  affidavit  or  proof  of  service 
of  summons  is  a  necessary  part  of  the  judgment  rolL 

Appeal  from  an  order  of  the  Superior  Oourt  of  the 
city  and  county  of  San  Francisco  refusing  to  set  aside 
a  judgment  and  to  quash  the  execution  issued  thereon. 

The  action  was  brought  to  recover  judgment  on  a  prom- 
issory note  against  the  defendants,  A.  W.  Vigoureaux 
and  G.  S.  Banks,  and  judgment  by  default  was  rendered 
against  A.  W.  Vigoureaux  alone.  He  never  appeared  in 
the  action  before  judgment,  and  the  only  proof  of  serv- 
ice of  the  summons  upon  him  consisted  of  the  following 
affidavit,  viz.: — 

"State  of  Califoenia,  ) 

City  and  County  of  San  Francisco.  ) 

"William  Allen,  being  first  duly  sworn,  says  that  ho 
is  over  the  age  of  eighteen  years,  and  is  not  a  party  to 
said  action;  that  he  served  the  within  summons  on  A. 
W.  Vigoureaux,  one  of  the  defendants  within  named,  by 
delivering  the  same  to  him  personally,  with  a  copy  of 
the  original  complaint  thereto  attached,  at  said  city  and 
county  of  San  Francisco,  on  the  third  day  of  August, 
1878. 

[Signed]  "William  Allbn. 

^^Subscribed  and  sworn  to  before  me  this  thirtieth  day 
of  September,  1878. 

"Feed'k  a.  Sawyee,  Justice  of  the  Peace.'* 
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The  further  facts  are  stated  in  the  opinion  of  the 
court 

J.  N.  Thome,  for  Appellant. 
W.  H.  Allen,  for  Bespondent. 

MoKmsTRT^  J. — ^The  summons  was  not  served  on  the 
defendant,  A.  W.  Vigoureaux.  (Maynard  v.  McCreUish, 
57  CaL  356;  Howard  v.  Galloway,  60  Cal.  10;  Weil  v. 
Bent,  60  Cal.  603 ;  Doerfler  v.  Schmidt,  64  CaL  265 ;  Lyons 
7.  Cunningham,  66  Cal.  43.)  Nor  did  A.  W.  Vigoureaux 
appear  in  the  action  before  or  after  the  judgment  The 
superior  court  had  no  jurisdiction  to  enter  the  judgment 
against  him. 

W.  A.  Vigoureaux,  calling  himself  '^one  of  the  defend- 
ants'' in  the  action,  gave  notice  of  a  motion  to  vacate  the 
judgment,  quash  executions  issued  thereon,  etc.  The  notice 
was  accompanied  by  an  affidavit  made  and  subscribed 
"W.  A.  Vigoureaux,"  wherein  the  affiant  swore  that  he 
was  one  of  the  persons  named  as  defendant  in  the  action 
B.  A.  Barney  v.  A.  W.  Vigoureaux  et  ah;  and  that  the 
summons  in  that  action  was,  on  September  30,  1878,  re- 
turned and  filed  ^^with  an  affidavit  of  a  pretended  service 
thereof  on  the  affiant";  that  a  judgment  was  entered  ''in 
favor  of  plaintiff  and  against  this  affiant";  that  an  ex- 
ecution was  issued  on  the  judgment,  under  which  the 
sheriff  had  sold  ''all  the  right,  title,  and  interest  of  this 
affiant,  defendant  as  aforesaid,"  in  certain  described  land 
and  premises,  of  which  the  affiant  is  owner  and  in  pos- 
session. The  affidavit  proceeds  to  state  facts  showing  that 
the  affiant  was  not  served  at  all,  and  to  aver  that  he  had 
no  notice  or  knowledge  of  the  action,  or  that  a  judgment 
had  been  entered  against  him,  until  after  the  sale  of  certain 
personal  property  of  his,  under  an  execution  running  to 
Santa  Clara  County. 

However  persistent  the  effort  of  W.  A.  Vigoureaux  to 
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make  himself  by  affidavit  a  defendant  in  the  judgment, 
he  did  not  succeed  in  the  attempt 

A.  W,  Vigoureaux  has  appealed  from  the  order  of  the 
superior  court  denying  the  motion  of  W.  A,  Vigoureaux. 
He  can  hardly  complain  that  under  a  judgment  against 
him  the  sheriff  has  levied  upon  and  sold  property  of  W.  A. 
Vigoureaux. 

Had  W.  A.  Vigoureaux  been  served  with  summons,  the 
judgment  would  perhaps  have  bound  him,  notwithstand- 
ing a  misnomer,  if  there  was  one,  in  the  absence  of  a  plea 
in  abatement.  But  there  was  no  service  upon  any  de- 
fendant in  the  action  other  than  Banks,  and  no  judgment 
was  entered  against  W.  A.  Vigoureaux. 

Nevertheless,  as  the  complaint  was  not  answered  by 
A.  W.  Vigoureaux,  nor  by  any  person  served  as  A.  W. 
Vigoureaux,  the  affidavit  or  proof  of  service  was  a  neces- 
sary part  of  the  judgment  roll.  (Code  Civ.  Proc.,  sec  670.) 
Thus  it  appears  on  the  face  of  the  judgment  roll  that  the 
court  never  acquired  jurisdiction  of  the  person  of  the  de- 
fendant, Vigoureaux.  On  this  fact  being  called  to  the  at- 
tention of  the  court  below  in  any  manner,  the  judgment 
should  have  been  vacated.  But  under  the  circumstances, 
no  costs  should  be  allowed  appellant,  who  took  no  steps 
to  set  aside  the  judgment  in  the  court  below,  but  acqui- 
esced in  the  making  of  his  debt  out  of  the  property  of 
another  person. 

The  foregoing  assumes  that  A.  W.  and  W.  A.  Vigour- 
eaux are  two  men,  and  not  the  same  man,  because  such 
is  the  fact  so  far  as  appears  from  the  judgment  rolL 

The  order  appealed  from  is  reversed,  and  the  court 
below  is  directed  to  enter  an  order  vacating  and  setting 
aside  the  judgment  and  the  proceeding  taken  under  it, 
without  costs  to  the  appellant,  either  in  this  court  or  in  the 
superior  court 

Seabls,  C.  J.,  and  Paterson,  J.,  concurred* 
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[No.  12366.    Department  Two. — ^March  28,  1888.] 

Ih  the  Mattbb  of  thb  Estatb  of  RAMON  ROMERO, 

Deceased. 

£8TATE  OF  DeoEDEITT — ^HOMESTEAD — MiNORB  ITOT  CHILDBEN  OF  DECEDENT. 

— ^A  homestead  cannot  be  set  apart  from  the  estate  of  a  decedent  to 
minor  children  who  are  not  the  children  of  the  decedent  either  in 
fact  or  by  adoption. 

Id. — Childben  Born  dubing  Coverturb — PRESuMPnoir  of  Legitimaot. 
—Children  bom  to  a  married  woman  during  her  coverture  are  pre- 
sumed to  be  legitimate,  and  to  be  the  issue  of  their  mother's  husband. 

Id. — Pbesumption  of  Adoption. — There  is  no  presumption  that  minor 
children  living  with  a  man  who  is  not  their  father  have  been  adopted 
by  him. 

Appbai,  from  an  order  of  the  Superior  Court  of 
Monterey  County  refusing  to  set  apart  a  homestead* 

The  facts  are  stated  in  the  opinion. 

N.  A.  Dom,  and  TF.  M.  B.  Parker,  for  Appellants. 

B.  M.  F,  Soto,  and  Herrmann  &  Soto,  for  Contestants 
and  Respondents. 

r.  Beemer,  for  Administrator  and  Respondent 

Belcheb,  C.  C. — This  is  an  appeal  from  an  order  re- 
fusing to  set  apart  a  homestead.  Edwardo  Romero  pre- 
sented a  petition  to  the  court  below,  asking  to  have  a 
homestead  set  apart  for  the  use  of  himself  and  his  sister, 
Carrie  Romero,  who  were  alleged  to  be  the  minor  chil- 
dren of  Ramon  Romero,  deceased.  A  brother  and  sister 
of  the  deceased  objected  to  the  homestead  being  set  apart, 
and  as  the  ground  of  their  objection  alleged  that  the  said 
Edwardo  and  Carrie  were  not  the  children  of  deceased; 
that  he  was  never  married,  and  that  he  left  surviving 
him  at  the  time  of  his  death  no  child  or  children,  either 
legitimate  or  illegitimate. 

At  the  hearing  it  was  shown  for  the  petitioner  that 
Ramon  Romero  died  intestate  in  the  county  of  Monterey 
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on  the  eighteenth  day  of  May,  1884,  and  that  adminis- 
tration on  his  estate  was  afterwards  taken  out,  and  an 
inventory  was  returned,  showing  personal  property  be- 
longing to  the  estate  of  the  value  of  $381,  and  real  prop- 
erty of  the  value  of  $700. 

A  declaration  of  homestead  made  by  the  deceased  was 
then  introduced  in  evidence.  The  declaration  was  dated 
April  SO,  1881,  and  was  properly  admowledged  and  filed 
for  record  on  the  same  day.  In  it  the  claimant  declared 
that  ^^I  am  the  head  of  a  family  consisting  of  myself  and 
my  two  minor  children,  Edwardo  and  Carolina,  and  I 
do  now,  at  the  time  of  making  this  declaration,  actually 
reside  with  my  said  family  on  the  land  and  premises  here- 
inafter described. 

The  petitioner  was  then  sworn  as  a  witness,  and  tes- 
tified as  follows:  ^^I  knew  Ramon  Bomero  in  his  lifetime; 
he  was  my  father.  Myself  and  my  sister,  Carrie  Bomero, 
lived  with  him  all  the  time  up  to  the  time  of  his  death 
on  the  land  described  in  the  petition.  We  lived  there 
for  the  last  ten  years.  We  were  living  on  said  land  on 
the  thirtieth  day  of  April,  1881,  and  for  a  long  timo 
before.  We  have  lived  on  said  land  ever  since  the 
death  of  my  father,  and  live  there  stilL  I  am  twenty 
years  of  age,  and  my  sister  is  sixteen  years  of  age.  At 
the  time  my  father  made  his  declaration  of  homestead  in 
1881,  myself  and  my  sister  were  living  with  my  father 
on  the  said  land,  and  there  were  no  other  children  living 
with  him.  My  mother  is  still  living  with  us  on  the  said 
land.     Her  name  is  Maria  de  los  Angeles  BotiUer." 

For  the  contestants,  a  witness  was  called  who  testified 
that  he  had  lived  in  the  town  of  Monterey  for  about 
twenty-five  years,  and  had  been  well  acquainted  with 
Bamon  Bomero,  who  had  also  lived  in  the  town  the 
greatest  portion  of  that  time;  that  he  never  knew  or  heard 
that  Bomero  was  married;  that  he  knew  the  mother  of 
Edwardo  Bomero,  and  her  name  was  usuaUy  called  Maria 
de  los  Angeles  Botiller. 
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The  judgment  roll  in  a  case  commenced  by  Maria  de 
lo3  Angeles  Botiller  against  Jos6  Joaquin  Botiller  in 
the  district  court  of  Monterey  County  was  then  intro- 
duced and  read  in  evidence.  The  complaint  was  filed  on 
the  sixth  day  of  November^  1872,  and  alleged  that  the 
parties  were  married  in  1855,  and  were  still  husband  and 
wife,  and  asked  for  a  divorce  on  the  ground  of  desertion. 
The  summons  was  personally  served  on  the  defendant 
on  the  twelfth  day  of  the  same  month.  The  court  found, 
among  other  things,  that  plaintiff  had  ^^in  all  respects 
conducted  herself  towards  the  defendant  as  became  a 
kind,  affectionate,  and  faithful  wife."  The  decree  was 
entered  March  20,  1878,  and  granted  the  plaintiff  the 
divorce  prayed  for. 

The  foregoing  are  all  the  facts  appearing  in  the  record, 
and  upon  them  the  court  denied  the  petition. 

If  the  petitioner  and  his  sister  were  the  minor  chil- 
dren of  the  decedent,  they  were  entitled  to  have  the 
homestead  set  apart  for  their  use.  (Code  Civ.  Proc, 
sec  1465.)  But  if  they  were  not  his  children  in  fact  or 
by  adoption,  they  were  not  entitled  to  have  the  home- 
stead set  apart  Whether  they  were  his  children  or  not 
was  then  the  single  issue  to  be  determined. 

The  evidence  shows  that  the  youngest  of  them  was 
bom  more  than  sixteen  years  prior  to  the  time  of  the 
hearing,  which  was  on  the  28th  of  February,  1887. 
They  were  the  children  of  Maria  de  los  Angeles  Botil- 
ler, who  at  the  times  of  their  birth  was  the  lawful  wife 
of  Jose  Joaquin  Botiller.  They  are  presumed,  there- 
fore, to  be  legitimate,  and  the  issue  of  their  mother's 
husband.  (Civ.  Code,  sees.  193-195.)  There  was  no 
evidence  showing  that  they  had  been  adopted  by  their 
alleged  father  in  the  manner  prescribed  by  law  (Civ. 
Code,  sees.  221-230),  and  in  the  absence  of  such  proof, 
no  presumption  that  they  had  been  adopted  can  be  in- 
dulged. 

No    vnritten    findings    were    filed,    but    the    court    must 
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have  found  all  the  material  facts  against  the  appellants; 
and  there  are  no  specifications  of  errors,  or  particulars 
wherein  the  evidence  was  insufficient  to  justify  the  de- 
cision. 

The  decision  is  presumed  to  be  right,  and  the  order 
must  be  affirmed,  unless  error  is  affirmatively  shown  by 
the  record. 

We  find  no  error  in  the  record,  and  therefore  advise 
that  the  order  be  affirmed* 

"Hayite,  0.,  and  Footb,  0.,  concurred* 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  is  affirmed. 

MoEabland^  J.,  concurring. — ^I  concur  in  the  judg- 
ment, because  it  does  not  appear  (although  it  was  proba- 
bly the  fact)  that  at  the  time  of  the  birth  of  the  children 
their  mother  had  separated  from  her  husband,  and  was  liv- 
ing with  the  deceased.  Had  this  fact  appeared,  it  would 
with  the  other  evidence,  have  been  sufficient  to  overcome 
the  presumption  (not  conclusive),  based  upon  the  mar- 
riage, that  they  were  the  children  of  Botiller.  It  seems 
to  be  a  hardship  to  take  this  little  home  away  from  these 
children,  for  whom  the  deceased  intended  it,  and  give  it 
to  mere  collateral  kin;  but  I  see  no  way  to  avoid  it  If 
the  court  below  had  given  judgment  the  other  way,  even 
upon  the  meager  evidence  offered,  I  should  not  have  felt 
like  disturbing  it  If  they  are  the  children  of  the  de- 
ceased, they  were  publicly  recognized  as  provided  in  sec- 
tion 230  of  the  Civil  Oode^  and  no  other  adoption  was 
necessaij* 


Digitized  by 


Google 


March,  1888.]  People   v.   Meter.  883 

[No.  20383.     In  Bank.— March  28,  1888.] 

THE    PEOPLE,    Respondent,    v.    FRANK    MEYER, 

Appellant. 

Cbiminal  Law — ^Labcent — Cahrtiito  awat — SsvEitAKCB  of  Possession. 
— In  order  to  constitute  the  crime  of  larceny,  the  property  alleged 
to  have  been  stolen  must  have  been  carried  away  from  the  posses- 
aion  or  custody  of  the  owner,  and  have  come  into  the  possession  of 
the  thief. 

Id. — ^Attempt  to  Carry  awat — ^Pbofebtt  Fastened  to  Premises  or 
Owner. — Evidence  of  an  attempt  to  carry  away  property  from  the 
possession  of  the  owner,  which  attempt  was  frustrated  by  reason  of 
the  fact  that  the  property  was  fastened  to  the  premises  of  the  owner, 
is  not  sufficient  evidence  of  an  asportation  to  warrant  a  convictioi 
for  larceny. 

Id. — ^Defendant  as  Witness — Cross-Ezamination. — On  the  trial,  the 
defendant,  as  a  witness  in  his  own  behalf,  testified  that  at  the  time 
of  the  alleged  larceny  he  was  under  the  influence  of  liquor,  and  that 
as  he  was  walking  along  he  fell  over  something,  and  the  first  thing 
he  knew  somebody  grabbed  him.  This  was  all  he  testified  to  on  his 
examination  in  chief.  On  cross-examination,  after  being  asked  as  to 
his  true  name,  he  was  asked  whether  or  not  he  had  gone  by  several 
other  names,  and  whether  he  had  ever  been  convicted  of  a  felony. 
Held,  that  the  cross-examination  was  proper. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

John  D'Arcy,  for  Appellant. 

The  evidence  did  not  show  an  asportation  of  the  coat 
sufficient  to  warrant  a  conviction.  (3  QreenL  Ev.  sec. 
165;  Eoscoe's  Crim.  Ev.  5th  Am.  ed.,  588;  2  Bishop's 
Crim.  Lav\  sec  795;  People  v.  Williams,  35  Cal.  671; 
Wilkinson' §  Case,  1  Hale  P.  0.  508.)  The  court  erred  in 
allowing  the  defendant  to  be  cross-examined  on  matters 
not  testified  to  in  his  examination  in  chief.  (Pen.  Code, 
sec.  1323;  Const.,  art.  1,  sec.  13;  People  v,  O'Brien,  66 
CaL  602;  State  v.  Lurch,  6  Pac.  Eep.  410.) 

Attomey-Oeneral  Johnson,  for  Bespondent. 
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Shaepstein,  J. — The  defendant  was  tried  on  an  in- 
formation in  which  it  was  charged  that  he  willfully,  un- 
lawfully, and  feloniously  stole,  took,  and  carried  away 
one  overcoat,  of  the  value  of  twenty  dollars,  the  personal 
property  of  Harris  Joseph  and  Lewis  Joseph.  On  the  trial 
Lewis  Joseph  testified  as  follows: — 

'^I  had,  as  usual,  placed  and  buttoned  an  overcoat  upon 
a  dummy  which  stood  upon  the  sidewalk  outside  of  my 
store.  I  was  inside  the  store  and  heard  the  chain  of  the 
dummy  rattle,  and  on  coming  outside  found  defendant 
with  said  coat  unbuttoned  from  the  dummy  and  under 
his  arm,  the  same  being  entirely  removed  from  the  dummy, 
and  about  two  feet  therefrom  and  from  the  place  where 
it  had  been  originally  placed  on  the  dummy  by  me,  and 
the  accused  was  in  the  act  of  walking  off  with  said  coat 
when  grabbed  by  me,  he  being  prevented  from  taking  it 
away  because  said  coat  was  chained  to  the  dummy  by  a 
chain  which  ran  through  the  coat  sleeve,  and  the  dummy 
was  tied  to  the  building  by  a  string." 

This  was  the  only  evidence  introduced  to  prove  the 
charge  of  larceny.  The  jury  on  this  evidence  returned 
a  verdict  of  guilty  of  petty  larceny  as  charged,  and  the 
defendant,  having  pleaded  guilty  of  prior  convictions  of 
other  petit  larcenies,  was  sentenced  to  imprisonment  in 
the  state  prison  for  the  term  of  two  years. 

He  moved  for  a  new  trial,  which  was  denied,  and  from 
that  order  and  the  judgment  this  appeal  is  taken. 

Appellant  insists  that  the  verdict  is  contrary  to  the 
evidence,  which  it  is  claimed  does  not  prove  that  the  de- 
fendant carried  away  the  coat  which  he  is  charged  with 
having  stolen,  but  proves  he  did  not. 

"Larceny,"  as  defined  in  the  Penal  Code  of  this  state, 
''is  the  felonious  stealing,  taking,  carrying,  leading,  or 
driving  away  the  personal  property  of  another."  This 
is  substantially  the  common-law  definition,  under  which 
it  was  held  that  it  must  be  shown  that  the  goods  were 
severed  from  the  possession  or  custody  of  the  owner,  and 
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in  the  possession  of  the  thief,  though  it  be  but  for  a 
moment  Thus  where  goods  were  tied  by  a  string,  the 
other  end  of  which  was  fastened  to  the  counter,  and  the 
thief  took  the  goods  and  carried  them  towards  the  door 
as  far  as  the  string  would  permit,  and  then  was  stopped, 
this  was  held  not  to  be  a  severance  from  the  owner's 
possession,  and  consequently  no  felony.  (8  GreenL  Ev., 
sec  155.) 

'^In  the  language  of  the  old  definition  of  larceny,^ 
says  Bishop,  ''the  goods  taken  must  be  carried  away. 
But  they  need  not  be  retained  in  the  possession  of  the 
thief,  neither  need  they  be  removed  from  the  owner'n 
premises.  The  doctrine  is,  that  any  removal,  however 
slight,  of  the  entire  article,  which  is  not  attached  either 
to  the  soil,  or  to  anything  not  removed,  is  sufficient; 
while  nothing  short  of  this  will  do.''  (2  Bishop's  Orim. 
Law,  sec  794.) 

'  The  attorney-general  admits  that  this  is  the  doctrine 
of  the  English  cases. 

In  State  v.  Jones,  65  N.  0.  895,  the  court  says:  '*There 
must  be  an  asportation  of  the  article  alleged  to  be  stolen 
to  complete  the  crime  of  larceny.  The  question  as  to 
what  constitutes  a  sufficient  asportation  has  given  rise 
to  many  nice  distinctions  in  the  courts  of  England,  and 
the  rules  there  established  have  been  generally  observed 
by  the  courts  of  this  country." 

People  V.  Williams,  35  Cal.  671,  was  not  so  clearly 
within  the  rule  as  this  case  is,  but  the  court  said  that  it 
did  not  feel  at  liberty  to  depart  from  a  rule  so  long  and 
so  firmly  established  by  numerous  decisions.  Tested 
by  that  rule,  the  evidence  in  this  case  was  clearly  insuffi- 
cient to  justify  the  verdict,  and  the  defendant  is  entitled 
to  a  new  trial  on  that  ground. 

There  is  another  alleged  error  which  we  deem  it  our 
duty  to  pass  on,  particularly  as  the  case  must  be  re- 
manded for  a  new  trial. 

The  defendant  testified  in  his  own  behalf  that  he  had 
LXXV.  Cal.— 25  ^  j 
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been  drinking^  and  as  he  was  walking  along;  fell  over 
something,  and  the  first  thing  he  knew  somebody 
grabbed  him.  This  was  all  he  testified  to  on  his  ex- 
amination in  chief.  On  cross-examination  he  was  asked 
what  was  his  true  name.  He  replied,  "Frank  Meyer." 
He  was  then  asked,  against  his  counsel's  objections,  the 
following  questions:  "Did  you  ever  go  by  the  name  of 
Frank  Miller?  Did  you  ever  go  by  the  name  of  Frank 
Smith?  Did  you  ever  go  by  the  name  of  Otto  Meyer? 
Have  you  ever  been  convicted  of  a  felony  in  this  city 
and  county?"  These  questions  were  all  answered  in  the 
affirmative,  and  had  a  tendency  to  throw  discredit  on 
defendant's  testimony.  "A  defendant  in  a  criminal 
action  or  proceeding  cannot  be  compelled  to  be  a  wit- 
ness against  himself;  but  if  he  offer  himself  as  a  witness, 
he  may  be  cross-examined  by  the  counsel  for  the  people 
as  to  all  matters  about  which  he  was  examined  in  chief." 
(Pen.  Code,  sec.  1323.) 

In  People  v.  Chin  Mook  Sow,  51  Gal.  597,  the  defend- 
ant, on  cross-examination  was  asked  if  he  had  not  pre- 
viously been  convicted  of  a  certain  felony.  He  answered 
that  he  had  not,  and  the  district  attorney  was  permitted, 
against  the  objection  of  defendant's  counsel,  to  introduce 
in  evidence  a  record  of  such  prior  conviction. 

The  ruling  of  the  lower  court  was  sustained  by  this 
court,  and  we  think  the  case  directly  in  point  here. 
There  are  expressions  to  be  found  in  the  opinions  of 
courts,  for  which  we  entertain  the  highest  respect,  which 
seem  to  militate  against  this  view  of  the  matter,  but 
none  in  which  the  precise  question  here  presented  was 
involved. 

Judgment  and  order  reversed. 

Seabls,  0.  J.,  McKiNSTBY,  J.,  and  THOENTOir,  J,,  con- 
curred. 

McFaeland,  J.,  concurring. — ^I  concur  in  the  judg- 
ment; but  I  dissent  from  the  latter  part  of  the  opinion 


Digitized  by 


Google 


March^  1888.]  People   v.   Meybe,  887 

of  the  court,  which  holds  that  certain  questions  were 
properly  allowed  to  be  asked  defendant  on  his  cross- 
examination. 

The  limit  of  cross-examination  of  ordinary  witnesses 
is  not  marked  with  any  great  accuracy  or  distinctness. 
Questions  are  frequently  allowed  which  strictly  do  not 
refer  to  the  matters  about  which  the  witnesses  testified 
in  chief.  Great  latitude  is  given  trial  courts  in  passing 
upon  the  admissibility  of  such  questions;  and  their  dis- 
cretion is  rarely  interfered  with  by  appellate  courts. 
'Now,  if  the  legislature  had  intended  to  put  a  defendant 
in  a  criminal  case  testifying  for  himself  upon  the  same 
footing  as  other  witnesses,  it  could  easily  have  signified 
that  intention  in  one  of  two  ways:  1.  By  saying  nothing 
about  it;  or  2.  By  saying,  affirmatively,  that  he  should 
be  subject  to  crossrcxamination  as  other  witnesses. 
But  the  language  of  section  1323  of  the  Penal  Code  is, 
that  he  may  be  cross-examined  ^^as  to  all  matters  about 
which  he  was  examined  in  chief  Therefore,  either  no 
signification  at  all  must  be  given  to  this  language,  which 
would  be  to  violate  a  cardinal  rule  of  construction,  or 
else  it  must  be  held  to  be  a  limitation  of  the  general 
practice  on  cross-examination,  and  the  establishment  of 
definite  boundaries  within  which  the  cross-examination 
of  a  defendant  must  be  confined.  And  that  the  latter  is 
the  true  construction  seems  to  me  to  be  most  obvious 
and  clear.  I  cannot  understand  how  the  language  can 
be  held  to  mean  anything  else. 

It  must  be  remembered  that  the  privilege  given  a  de- 
fendant in  a  criminal  case  to  testify  for  himself  is  by  no 
means  an  unmixed  blessing.  There  are  cases  where  an 
innocent  defendant  could  do  himself  no  good,  and  might 
do  himself  harm,  by  going  on  the  witness-stand.  But 
his  refusal  to  do  so  will  be  construed  to  his  injury  by  the 
average  juryman,  in  spite  of  any  instruction  the  court 
may  give  on  the  subject  And  then,  if  he  does  testify, 
his  temptation  to  commit  perjury  will  be  considered   so 
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great  that  he  will  rarely  be  credited  with  telling  the 
trutL  But  if  he  cannot  go  upon  the  stand  for  the  mere 
purpose  of  stating  a  fact  which  will  explain  some  sus- 
picious circumstance,  without  being  foroedy  upon  cross- 
examination  to  lay  bare  the  whole  history  of  his  life,  he 
had  better  keep  away  from  it, — ^unless,  indeed,  instead  of 
haying  a  human  character,  he  is  a  miraculous  bundle 
of  virtues,  with  no  vice,  and  with  nothing  which  men 
call  a  vice.  And  no  doubt  these  and  similar  considera- 
tions induced  the  legislature  to  throw  aroimd  him  the 
slight  protection,  at  least,  which  is  contained  in  the  sec- 
tion of  the  code  under  consideration.  I  do  not  under- 
stand that  in  People  v.  Chin  Mooh  Sow  anything  more 
was  intended  to  be  decided  than  that  when  a  defendant 
is  a  witness  he  may  be  impeached  by  independent  evi- 
dence of  his  bad  reputation  for  truth,  etc.,  or  of  his  con- 
viction of  a  felony,  as  provided  in  section  2051  of  the 
Code  of  Civil  Procedure.  But  other  provisions  incon- 
sistent with  section  1323  of  the  Penal  Code  should  be 
construed  as  not  including  those  who  have  the  dual 
character  of  witness  and  defendant.  I  think  that  the 
objection  to  each  of  the  questions  asked  of  defendant  on 
cross-examination  should  have  been  sustained. 

Patersoit,  J.,  concurred  with  Mr.  Justice  MoFablahik 


[No.  11450.     In  Bank.— March  28,  1888.] 

THE  PEOPLE,  Appellant,  v.  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  Respondent. 

Mexican  Grant — ^Ftteblo  Lands — San  Feancisoo — ^Tide-lands — Con- 
clusiveness OF  Patent  and  Subvet. — The  patent  from  the  United 
States  goyemment  to  the  city  and  county  of  San  Francisco  for  the 
pueblo  lands  oonfirmed  to  it  under  the  acts  of  Congress  of  March  8, 
1851,  and  of  July  1,  1864,  by  the  decree  of  the  United  States  circuit 
eourt,  which  patent  conforms  in  its  description  of  the  lands  granted 
to  the  final  survey  made,  as  provided  in  the  latter  act,  in  accord- 
ance with  the  instructions  of  the  commissioner  of  the  general  land- 
office,  is  conclusive  evidence,  as  against  the  state  of  California,  of 
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the  right  of  Mie  dty  and  eonnty  of  San  Francisco  to  all  the  lands 
embracoJ  within  the  exterior  limits  of  the  survey,  including  tide- 
lands  lying  below  the  line  of  ordinary  high  tide. 
Id. — ^AcT  OF  Mabch  8,  1851 — State  hot  Third  Pebson.— The  state  of 
California  is  not  a  ''third  person/'  within  the  meaning  of  section  15 
of  the  act  of  March  3,  1851,  providing  that  any  patent  issued  under 
the  act  shall  be  conclusive  between  the  United  States  and  claimanti 
,         mdj,  and  "shall  not  affect  the  InteresU  of  third  persons." 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  courL 

AUomey-Oeneral  Marshall,  and  Philip  O.  Oalpin,  for 
Appellant. 

The  land,  being  below  high-water  mark,  belonged  to 
the  state  from  the  date  of  its  admission.  (Civ.  Code, 
sec  670 ;  Pollard's  Lessee  v.  Hagan,  3  How.  225 ;  Upham 
V.  HosJeing,  62  Cal.  251 ;  Parish  v.  Coon,  40  Cal.  47 ;  Ron- 
dell  V.  Fay,  32  Cal.  364;  People  v.  Morrill,  26  Cal.  353; 
Lux  V.  Haggin,  69  Cal.  255;  United  States  v.  Pacheco,  S 
Wall  471 ;  Barney  v.  Keokuk,  94  U.  S.  324.)  The  patent 
of  the  United  States  in  1884  does  not  divest  the  seisin  of 
the  state  acquired  in  1850.  {Teschemacher  v.  Thompson,  18 
Cal.  11;  79  Am.  Dec.  151;  Ward  v.  Mulford,  32  CaL  365; 
Goodtitle  v.  Kibbe,  9  How.  471-473.)  The  patent,  so  far 
as  it  purports  to  grant  land  outside  of  that  confirmed  to 
the  city  by  the  decree  of  the  United  States  circuit  court,  is 
void.  (Moore  v.  Massini,  37  CaL  435 ;  United  States  v.  Hal- 
hck,  1  Wall.  455;  UnUed  States  v.  Billings,  2  Wall.  448; 
Fossat's  Case,  2  Wall.  649;  United  States  v.  Pacheco,  2 
WalL  590.)  Under  the  Mexican  law,  no  pueblo  could  own 
land  below  high  water.  (Dwinelle's  Colonial  History  of 
San  Francisco,  addend.  42;  Wheeler's  Land  Titles  of  San 
Francisco,  13 ;  Civ.  Code  of  Mexico,  art.  802 ;  Domat,  book 
7,  tit  8,  sec.  1,  art  1;  Hall's  Mexican  Law,  sec.  1166;  New 
Orleans  v.  United  States,  10  Pet  662 ;  Mayor  v.  Maynow, 
1  Mart  207;  Milne  v.  Girodeau,  12  La.  324.) 
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Oarber,  Thornton  &  Bishop,  John  Lord  Love,  and  Edr 
ward  B.  Taylor,  amicus  curiae,  for  Eespondent 

The  claim  of  the  state  to  the  land  in  question  was  ac- 
quired, subject  to  the  power  and  duty  of  the  general  govern- 
ment to  locate  the  grant  to  the  pueblo  of  San  Francisco,  and 
fix  its  boundaries.  (Teschemacher  v.  Thompson,  18  CaL 
22;  79  Am.  Dec  151;  Lessee  v.  Clark,  20  CaL  387;  Ward 
V.  Mulford,  32  Cal.  365;  Thompson  v.  Doaksum,  68  CaL 
594.)  The  patent  is  conclusive  against  the  state  as  to  the 
location  and  boundaries  of  the  pueblo  grant,  and  conse- 
quently as  to  the  title  to  the  premises  in  controversy.  {Man- 
ning V.  San  Jacinto  Tin  Co.,  7  Saw.  418 ;  Ely  v.  Frisbie,  17 
CaL  255 ;  Moore  v.  Wilkinson,  13  CaL  484 ;  Yount  v.  Howell^ 
14  CaL  465 ;  Ballance  v.  Forsyth,  24  How.  185 ;  Maguire  v. 
Tyter,  8  WalL  661 ;  Snyder  y.  Sickles,  ^m.&.  212  \  Water- 
man  V.  Smith,  13  CaL  413 ;  Boggs  v.  Merced  Mining  Co.,  14 
CaL  279 ;  Teschemacher  v.  Thompson,  18  CaL  11 ;  79  Am. 
Dec.  151 ;  Ward  v.  Mulford,  32  CaL  365 ;  Beard  v.  Federy, 
3  Wall.  491;  Wright  v.  Seymour,  69  Cal.  122.)  The  state 
is  not  a  third  person  within  the  meaning  of  section  15  of 
the  act  of  Congress  of  March  3,  1851,  (Teschemacher  v. 
Thompson,  18  CaL  27;  79  Am.  Dec  151;  Waterman  v. 
Smith,  13  CaL  420;  Leese  v.  Clark,  18  CaL  572;  MiUer 
V.  Dale,  44  CaL  562 ;  Beard  v.  Federy,  3  Wall.  493 ;  Car- 
pentier  v.  Montgomery,  13  CaL  495;  Manning  v.  San  Ja- 
cinto Tin  Co.,  7  Saw.  424.) 

MoKiNSTBT,  J. — The  appeal  is  from  a  judgment  in 
favor  of  the  defendant,  based  upon  an  order  sustaining 
a  demurrer  to  the  complaint 

The  prayer  of  the  plaintiff  is,  that  the  title  of  the  plain- 
tiff to  the  premises  in  question  be  forever  quieted  against 
adverse  claims  of  the  defendant,  etc,  and  for  other  and 
further  relief. 

The  complaint  avers  that  the  land  in  controversy  is 
"swamp  and  overflowed,"  and  also  that  it  is  "tide-land," 
lying  below  the  line  of  ordinary  high  tides. 
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It  cannot  be  both  "swamp  and  overflowed"  land,  in- 
cluded in  those  ceded  by  the  United  States  to  the  state 
by  the  act  of  Congress  extending  the  "Arkansas  act,"  and 
tide-land,  so  called.  But  as  the  title  relied  upon  by 
plaintiffs  in  argument  is  the  title  in  the  state  by  virtue 
of  her  sovereignty  to  all  lands  within  her  borders  lying 
below  the  line  of  ordinary  high  tides,  we  shall  disregard 
the  averment  with  respect  to  the  land  being  swamp  and 
overflowed.  This  we  are  justified  in  doing,  because 
every  consideration  in  favor  of  the  right  of  the  state  to 
the  land  as  swamp  and  overflowed  applies  with  redoubled 
force  in  favor  of  the  state's  claim  to  the  land  as  tide- 
lands. 

It  is  alleged  in  the  complaint  that  the  defendant,  as 
the  successor  in  interest  of  the  pueblo  of  San  Francisco, 
"a  Mexican  citizen  claiming  to  have  existed  before  said 
conquest"  (July  7,  1846),  filed  its  petition  before  the  board 
of  land  commissioners,  appointed  under  the  act  of  March 
3,  1851,  "to  ascertain  and  settle  private  land  claims  in 
the  state  of  California,"  to  procure  a  determination  by 
them  "of  its  rights  to  four  leagues  of  land  situated  upon 
the  peninsula  where  now  stands  the  city  of  San  Fran- 
cisco"; that  said  tribunal,  after  due  proof  taken,  duly 
made  its  decree  in  regard  to  the  matters  set  forth  in  said 
petition;  that  said  cause  was  subsequently  appealed  to  the 
district  court  of  the  United  States  for  the  northern  dis- 
trict of  California;  that  said  cause  was  again  transferred 
under  a  special  act  of  Congress,  passed  on  the  first  day 
of  July,  A.  D.  1864,  and  entitled  "An  act  to  expedite  the 
settlement  of  titles  to  lands  in  the  state  of  California,"  to 
the  circuit  court  of  the  United  States  for  the  circuit  of 
California;  that  said  cause  in  said  court  was  entitled 
"The  City  of  San  Francisco  v.  The  United  States";  that 
such  proceedings  were  thereafter  had  and  taken  in  said 
cause  that  a  decree  final  was  ultimately  rendered  by  said 
court,  whereby,  as  between  the  government  of  the  United 
States  and  the  city  of  San  Francisco,  it  was  adjudicated 
and  determined. 


Digitized  by 


Google 


892  People  v.  San  Fbanoisco.  [Sup.  Ot 

"decree. 

"That  the  claims  of  the  petitioners,  the  city  of  San 
Francisco,  to  the  land  hereinafter  described  is  valid,  and 
that  the  same  be  confirmed  The  land  of  which  confirma- 
tion is  made  is  a  tract  situated  within  the  county  of  San 
Francisco,  and  embracing  so  much  of  the  extreme  upper 
portion  of  the  peninsula  above  ordinary  high-^ater  marh 
(as  the  same  existed  at  the  date  of  the  conquest  of  the 
country,  namely,  the  7th  of  July,  1846),  on  which  the 
city  of  San  Francisco  is  situated,  as  will  contain  an  area 
of  four  square  leagues;  said  tract  being  bounded  on  the 
north  and  east  by  the  bay  of  San  Francisco,  on  the  west 
by  the  Pacific  Ocean,  and  on  the  south  by  a  due  east  and 
west  line  drawn  so  as  to  include  the  area  aforesaid,  sub- 
ject to  the  following  deductions,  namely:  such  parcels  of 
land  as  have  been  heretofore  reserved  or  dedicated  to  pub- 
lic uses  by  the  United  States ;  and  also  such  parcels  of  land 
as  have  been,  by  grants  from  lawful  authority,  vested  in 
private  proprietorship,  and  have  been  finally  confirmed  to 
parties  claiming  under  said  grants  by  the  tribunals  of  the 
United  States,  or  shall  hereafter  be  finally  confirmed  to 
parties  claiming  thereunder  by  said  tribunals,  in  proceed- 
ings now  pending  therein  for  that  purpose,  all  of  which 
said  excepted  parcels  of  land  are  included  within  the  area 
of  four  square  leagues  above  mentioned,  but  are  excluded 
from  the  confirmation  to  the  city.  This  confirmation  is 
in  trust  for  the  benefit  of  the  lot-holders,  under  grants 
from  the  pueblo,  town,  or  city  of  San  Francisco,  or  other 
competent  authority,  and  as  to  any  residue  in  trust  for 
the  use  and  benefit  of  the  inhabitants  of  the  city.*' 

And  the  complaint  further  alleges  that  the  premises 
therein  described,  the  title  whereto  the  plaintiff  asks  to 
have  quieted,  "are  without  the  boundaries  of  said  pueblo 
as  given  in  said  decree;  the  same  were  at  the  date  of  said 
conquest  below  high-water  mark." 

The  complaint  furtlier  alleges  that,  "for  the  purpose  of 
carrying  said  decree  into  execution,"  a  survey  was  made 
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and  approved  by  the  Burvejor-general  of  the  TTnited 
States  for  the  district  of  California  in  the  year  1867-68, 
of  which  notice  was  given  as  provided  in  the  act  of 
Congress  of  July  1,  1864,  and  the  same  was  duly  adver- 
tised; that  objections  were  made  to  the  survey,  and 
the  commissioner  of  the  general  land-office  approved  the 
survey,  but  allowed  an  appeal  to  the  Secretary  of  the 
Interior;  that  the  secretary  disapproved  the  survey,  and 
ordered  a  new  survey  to  be  made;  that  a  new  survey 
and  plat  was  made  by  the  surveyor-general  for  California 
and  transmitted  to  the  commissioner  of  the  general 
land-office,  the  same  being  certified  by  said  surveyor- 
general  as  having  been  made  in  strict  accordance  with 
the  instructions  of  the  commissioner,  the  said  instruc- 
tions having  been  given  under  the  direction  of  the  Secretary 
of  the  Interior. 

And  the  complaint  further  avers:  '^Thereafter  a  patent 
in  due  form  of  law,  based  upon  the  said  last-mentioned 
plat  and  survey,  was  issued  under  the  great  seal  of  the 
United  States,  and  signed  by  the  president  thereof,  which 
purported  by  virtue  of  the  authority  of  said  decree,  and 
in  pursuance  thereof,  to  grant  and  convey  to  the  city  of 
San  Francisco  the  tract  of  land  embraced  and  described 
in  said  last-mentioned  plat  and  survey,  and  embracing 
four  square  leagues,  and  including  said  premises  within 
the  exterior   boundaries  thereof." 

It  is  also  again  directly  alleged  that  the  premises  here 
in  controversy  are  included  in  the  plat  and  survey  so  as 
aforesaid  made  under  the  direction  and  supervision  of 
the  department  of  the  interior. 

That  the  defendant  claims  some  interest  under  the 
patent  and  otherwise  in  the  premises  adverse  to  plaintiff, 
and  that  the  patent  is  a  doud  on  plaintiff's  title;  then  fol- 
lows a  description  by  metes  and  bounds  of  the  tract  of 
land  (containing  150  acres,  more  or  less)  of  which  the 
plaintiffs  claim  to  be  the  owners. 

It  IB  contended  on  the  part  of  appellants,  that  as  the 
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surveyor-general  had  no  power  to  include  in  a  survey  any 
land  the  claim  to  which  was  not  confirmed  by  the  decree 
of  the  circuit  court,  so  neither  the  commissioner  of  tho 
land-office  nor  the  Secretary  of  the  Interior  had  any 
power  to  direct  or  approve  such  a  survey;  that  the  powers 
of  these  officers  are  defined  and  limited  by  law,  and  as 
the  law  gave  them  no  power  to  include  in  the  survey  or 
patent  land  the  claim  to  which  was  not  confirmed  to 
San  Francisco,  the  patent  must  read  as  relinquishing 
only  the  right  of  the  United  States  in  the  land  included 
in  the  description  in  the  decree;  furthermore,  that  the 
United  States  had  no  interest  to  relinquish  in  lands 
below  ordinary  high-water  mark,  inasmuch  as  the  title 
to  such  lands  attached  to  the  state  of  California. 

There  was  never  any  demarkation  of  the  boundaries 
of  the  pueblo  lands  by  the  authorities  of  Mexico.  The 
right  or  title  of  the  defendant  in  the  pueblo  lands  was, 
therefore,  incomplete  when  Califoiiiia  was  ceded  to  the 
United  States.  But  it  is  unimportant  whether  the  right 
to  the  pueblo  lands,  such  as  it  was,  was  complete  or  incom- 
plete, perfect  or  imperfect. 

If  a  claimant  under  a  Mexican  grant,  which  gives  a 
perfect  title,  has  presented  his  claim  to  the  land  commis- 
sioners, appointed  under  the  act  of  Congress  of  1851,  and 
it  has  been  confirmed  and  surveyed  and  patent  issued, 
but  by  the  survey  a  portion  of  the  land  included  in  the 
juridical  measurement  of  the  Mexican  authorities  was 
excluded,  the  claimant  is  estopped  from  asserting  title  to 
land  not  included  in  the  survey  made  by  the  United 
States  {Cassidy  v.  Carr,  48  Cal.  339) ;  not  only  the  claim- 
ant but  all  other  persons  except  such  as  may  have  de- 
rived a  title  from  the  Mexican  government  before  the 
grant  or  cession  upon  which  the  claimant  secured  a  con- 
firmation. In  Moore  v.  Wilkinson,  13  Cal.  487,  it  was 
said:  ^^The  title  to  the  grantees  to  the  land  contained 
within  the  map  (deseno)  may  be  admitted  to  have  been 
perfect,  and  yet  no  conclusion  follows  against  the  daim 
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of  the  plaintiifs.  If  they  have  accepted  the  land  de- 
scribed in  their  patent  as  satisfying  their  claim,  no  other 
persons  can  object  that  a  portion  of  the  land  thus  taken 
is  without  the  boundaries  of  the  grant  unless  their  prior 
rights  are  interfered  with." 

Whatever  may  be  the  rights  of  the  respective  parties  to 
this  action,  their  rights  are  not  affected  by  the  circum- 
stance that  the  right  of  the  pueblo  to  lands  was  or  was 
not  perfect  or  complete.  In  Moore  v.  Wilkinson  a  por- 
tion of  the  land  surveyed  and  patented  by  the  United 
States  was  without  the  limits  of  the  tract  to  which  it  was 
claimed  the  predecessors  of  the  plaintiff  had  received  a 
perfect  title  from  Mexico. 

We  are  to  inquire  what  were  the  powers  of  the  sur- 
veyor-general and  land  department  under  the  acts  of 
Congress  relating  to  claims  to  land  derived  from  Mexico, 
or  existing  under  the  laws  of  that  state. 

We  need  not  consider  the  act  of  June  14,  1860,  as 
none  of  the  proceedings  for  the  confirmation  of  the 
pueblo  title  were  taken,  so  far  as  appears,  under  that 
act  The  fourth  section  of  the  act  of  July  1,  1864,  pro- 
vides that  in  certain  circumstances  the  district  court 
may  order  a  case  appealed  from  the  commissioners  to  be 
transferred  to  the  circuit  court  The  pueblo  claim  was 
so  transferred.  But,  with  reference  to  such  cases,  the 
powers  of  the  circuit  court  and  of  the  surveyor-general 
and  officers  of  the  land  department  were  the  same  as 
were,  in  other  cases,  the  powers  and  duties  of  the  dis- 
trict court  and  surveyor  and  other  officers  of  the  land 
department 

By  the  treaty  of  Guadalupe  Hidalgo,  the  United  States 
had  stipulated  that  property  rights  acquired  under  the 
former  sovereign  should  be  respected. 

The  act  of  Congress  of  March  3,  1851,  "to  ascertain 
and  settle  the  private  land  claims  in  the  state  of  Califor- 
nia,"   made    provision    for    the    appointment    of    oommis- 
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sionerS;  to  whom  should  be  presented  all  daims  to  land 
derived  from  the  Spanish  or  Mexican  government 

It  further  provided  that  when  a  case  should  be  ready 
for  hearing,  etc.,  the  commissioners  should  proceed  promptly 
to  examine  the  same,  ^'and  to  decide  upon  the  validity 
of  said  claim." 

The  act  allowed  an  appeal  to  the  district  court,  and 
thence  to  the  supreme  court  of  the  United  States;  each 
court  in  turn  to  decide  upon  the  validity  of  the  claim. 

Section  13  of  the  act  provided:  "For  all  claims  finally 
confirmed  by  said  commissioners,  or  by  said  district  or 
supreme  court,  a  patent  shall  issue  to  the  claimant,  upon 
his  presenting  to  the  general  land-office  an  authentic 
certificate  of  such  confirmation,  and  a  plat  or  survey  of 
said  lands,  duly  certified  and  approved  by  the  surveyor- 
general  of  California,  whose  duty  it  shall  be  to  cause  all 
private  land  claims  which  will  be  finally  confirmed  to 
be  accurately  surveyed,  and  furnish  plats  of  the  same, 
etc" 

The  first  section  of  the  act  of  1864  provides  that, 
'^whenever  the  surveyor-general  shall  in  compliance  with 
the  thirteenth  section  of  'An  act  to  ascertain  and  set- 
tle the  private  land  claims  in  the  state  of  California,* 
approved  March  3,  1851,  have  caused  any  private  land 
claim  to  be  surveyed  and  a  plat  to  be  made  thereof," 
he  shall  give  notice  of  the  same  by  a  certain  publication, 
and  if  no  objections  are  made  to  such  survey  within  the 
time  named  in  the  publication,  he  shall  approve  tho 
same  and  transmit  a  copy  of  the  survey  to  the  commis- 
sioner of  the  general  land-office  at  Washington  for  hia 
examination  and  approval;  but  if  objections  are  made, 
he  shall  transmit  such  objections,  together  with  affidavit3 
or  proofs,  that  if  the  commissioner  disapprove  of  the 
survey,  then  when  a  new  survey  is  made  in  accordance 
with  the  ui/eetions  of  the  commissioner,  and  the  com- 
missioner shall  approve  of  the  same,  he  shall  cause  a 
patent  to  issue,  etc. 
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By  the  acts  of  1851  and  1864,  the  commissiouers  or 
the  district  or  circuit  or  supreme  court,  as  the  case  may 
be,  has  power  to  determine  whether  a  claim  is  valid,  and 
such  as  should  be  confirmed.  The  power  of  locating 
the  confirmed  claim  is  conferred  upon  the  surveyor- 
general,  his  survey  being  subject  to  revision  by  the 
executive  officers  authorized  to  supervise  and  direct  the 
surveyor's  action.  There  is  no  provision  for  a  return  of 
the  survey  or  plat  to  the  commissioners,  or  into  court; 
but  when  a  survey  becomes  final,  and  a  patent  issued, 
the  limits  of  the  claim  as  confirmed  are  definitely  and 
conclusively  determined  by  reference  to  the  patent,  and 
the  survey  therein  recited. 

'*The  government  had  provided  a  board  for  the  deter» 
mination  of  the  validity  of  claims  to  land  held  under 
Mexican  grants,  and  a  system  for  the  survey  and  loca- 
tion of  the  lands  upon  the  recognition  and  confirma- 
tion of  such  claim.  The  survey  and  location  are  to 
follow  the  decree  of  confirmation.  The  approval  of 
the  survey  by  the  proper  officers  is  the  determination, 
— ^the  judgment  of  the  appropriate  department  of  the 
government  that  the  survey  does  conform  to  such  decree. 
That  determination  or  judgment  is  not  then  a  subject  of 

review  by  the  judiciary The  patent,  which  is  the 

final  document  issued  by  the  government,  is  conclusive 
evidence  of  the  validity  of  the  original  grant,  and  of  its 
recognition  and  confirmation,  and  of  the  survey  and  its 
conformity  with  the  confirmation,  and  of  the  relinquish- 
ment to  the  patentee  of  all  interests  of  the  United  States 
in  the  land."    (Field,  0.  J.,  in  Moore  v.  Wilkinson,  supra.) 

And  in  Chipley  v.  Farris,  45  Cal.  539,  our  predecessors, 
speaking  by  Mr.  Justice  Ehodes,  said:  "It  is  contended  by 
the  plaintiffs  that  the  survey,  which  is  incorporated  into 
the  patent,  does  not  accord  with  the  decree  of  confirma- 
tion, and  that  they  are  entitled  to  rely  upon  the  decree, — 
which  is  also  incorporated  into  the  patent, — for  title 
to    lands    within    the    decree,    but    not    within    the    sur- 
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vej The    patent    purports    to    convey    the    lands 

described  Wthin  the  survey,  and  its  scope  cannot  be  ex* 
tended,  nor,  on  the  other  hand,  can  it  be  limited  by 
showing  tLat  the  decree  comprised  a  greater  or  less  area 
than  the  survey." 

But  section  15  of  the  act  of  1851  declares  that  the  de- 
cree of  the  commissioners,  or  of  the  district  or  supreme 
court,  or  any  patent  to  be  issued  under  the  act,  shall 
be  conclusive  between  the  United  States  and  claimants 
only,  ^^and  shall  not  affect  the  interests  of  third  persons''; 
and  it  is  insisted  that  plaintiffs  are  third  persons  within 
the  meaning  of  the  clause  quoted* 

If  the  Mexican  government  had  power  to  grant  lands 
below  the  line  of  the  ordinary  tides,  the  state  of  Cali* 
fomia,  upon  its  admission  into  the  Union,  became  the 
owner  of  such  tide-lands  only  as  had  not  been  previously 
disposed  of  by  Mexico.  No  authority  has  been  cited  in 
support  of  the  statement  that,  by  the  law  of  Mexico, 
tide-lands  could  not  be  included  within  pueblo  lands. 
And,  as  the  proper  department  of  our  government  has 
determined  that  a  survey,  which  included  such  lands, 
conformed  to  the  decree  of  confirmation,  that  question 
cannot  be  reconsidered  here.  The  land  department  has 
power  to  locate  all  claims  confirmed.  It  follows  that 
the  state  never  had  any  title  to  the  land  here  in  contro* 
versy. 

Conceding  that  the  United  States  from  the  date  of  the 
treaty  to  the  admission  of  California  into  the  Union, 
held  the  legal  title  to  all  the  tide-lands,  not  previously 
granted  by  Mexico,  in  trust  for  the  state  to  be  created, 
the  title  of  the  United  States  was  not  acquired  previous 
to  the  acquisition  of  the  territory,  and  when  it  passed  to 
the  state  it  was  taken  in  subordination  to  the  future  ac- 
tion of  the  United  States  in  determining  the  location  of 
the  older  claim  and  title  of  the  pueblo. 

The  supreme  court  of  this  state  has  said:  ^TJnless  a 
patent   is   issued   without   authoritj;   or   is   prohibited   b/ 
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statute,  or  is  void  upon  its  face,  its  operation  against  the 
government  and  those  claiming  by  title  subsequent  can- 
not be  questioned  in  any  collateral  suit.''  As  against  a 
patent  issued  under  the  law  of  1851,  who  are  parties 
claiming  by  title  subsequent!  In  Leese  v.  Clark,  18  CaL 
574,  the  court,  by  Field,  0.  J.,  said:  'The  defendants, 
taking  whatever  interest  they  possess  in  subordination 
to  the  future  action  of  the  govemment,  •  •  •  •  in  deter- 
mining the  location  of  the  older  grant,  are  in  no  posi- 
tion to  question  these  proceedings.''  That  is,  proceedings 
for  the  location  of  the  older  grant  And  the  same  learned 
judge  said:  ^The  term  ^third  persons'  refers,  not  to  all 
persons  other  than  the  United  States  and  the  claimants, 
but  to  those  holding  independent  titles  arising  previous 
to  the  acquisition  of  the  country."  {Leese  v.  Clark,  20 
CaL  425.) 

TescJiemachsr  v.  Thompson,  18  CaL  11,  79  Am.  Deo. 
151,  was  an  action  of  ejectment  wherein  the  plaintiff 
relied  on  a  patent  issued  upon  a  confirmed  Mexican 
grant.  The  premises  demanded  were,  as  claimed  by 
the  defendant  and  assumed  by  the  court,  below  the  or- 
dinary high-water  mark,  covered  by  the  ordinary  or 
neap  tides,  and  the  defendant's  contention  was,  that 
they  were  the  property  of  the  state. 

The  court  held  that  the  land,  at  the  date  of  the  admis- 
sion of  California  as  a  state,  belonged  to  the  state,  unless 
it  had  been  the  subject  of  a  previous  grant  by  the  Mexi- 
can government,  which  the  United  States,  upon  the  ac- 
quisition of  the  country,  were  bound  to  protect,  and 
which  they  have  since  recognized  and  confirmed.  And 
Chief  Justice  Field,  on  behalf  of  the  court,  said:  ''Until 
the  acquisition  of  the  country,  the  land  was  of  course 
under  the  jurisdiction,  control,  and  disposition  of  the 
former  government,  and  the  rights  acquired  by  the 
United  States  were  in  subordination  to  the  action  of  that 
government,  so  far  as  such  action  was  entitled  to  con- 
sideration, either  from  the  law  of  nations  or  the  stipula- 
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tions  of  the  treaty  of  cession.  In  that  respect,  the  land 
under  the  tide-waters  of  the  bay,  between  low  and  high 
water  mark^  stood  in  no  different  position  from  that  of 
any  other  land  over  which  the  former  government  pos- 
sessed the  power  of  disposition.'' 

The  court,  after  referring  to  the  obligation  imposed 
upon  the  government  of  the  United  States  by  the  law  of 
nations,  and  by  specific  provision  of  the  treaty  of  Guada- 
lupe Hidalgo,  proceeds  to  say  that  the  power  of  the  gov* 
emment  of  the  United  States  to  protect  by  appropriate 
legislation,  as  by  the  act  of  1851,  all  titles,  legal  or  equi- 
table, acquired  previous  to  the  cession  of  the  territory, 
cannot  be  questioned.  ''The  power  results  from  the 
fact  that  it  is  sovereign  and  supreme  as  to  all  matters 
connected  with  the  treaty  and  the  enforcement  of  the 
obligations  incurred  thereunder It  must  deter- 
mine for  itself  what  claims  to  property  existed  at  that 
date,  which  it  is  bound  to  protect,  and  consequently  the 
lands  to  which  they  apply,  and  the  parties  by  whom  they 
were  then  held.  In  protecting  those  claims,  it  must 
necessarily  make  them  good  as  against  others  asserting 
interests  from  events  subsequently  transpiring,  other- 
wise its  power  to  carry  out  the  stipulations  of  the  treaty 
and  the  obligations  imposed  by  the  law  of  nations  would 
be  limited  and  dependent,  and  not  sovereign  and  supreme. 
Subsequent  claimants  must,  therefore,  take  in  strict  sub- 
ordination to  its  action.  •  •  •  •  Kor  can  subsequent 
claimants  have  any  just  grounds  of  complaint,  for  whatever 
interests  they  may  possess  were  acquired  with  full  knowl- 
edge of  the  treaty  and  of  the  obligations  and  powers  of  the 
new   government 

"By  the  act  of  March  8,  1851,  the  government  has 
established  a  tribunal  for  the  investigation  of  the  valid- 
ity of  the  titles  asserted  to  have  existed  previous  to  the 
cession;  required  evidence  to  be  presented  respecting 
the  same;  designated  law  officers  to  appear  and  litigate 
the   matter  on  behalf  of  the   United   States;   autborixed 
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appeals,  first  to  the  district  and  then  to  the  supreme 
court;  and  appointed  surveyors  to  survey  and  measure 
off  the  land  when  once  the  title  has  been  recognized  and 
confirmed As  the  last  act  in  the  series  of  pro- 
ceedings, a  patent  is  to  issue  to  the  claimant.''  The  court 
then  holds  that  the  patent,  ^^as  the  record  of  the  govern- 
ment of  the  existence  and  validity  of  the  grant,"  estab- 
lishes the  title  of  the  patentees  from  the  date  of  the 
Mexican  grant 

If  the  boundaries  of  a  grant  had  not  been  definitely 
fixed  by  the  authorities  of  Mexico  at  the  date  of  the  ces- 
sion of  the  territory  within  which  California  is  com- 
prised, the  duty  devolvjd  upon  the  government  of  the 
United  States  to  make  the  location.  This  by  reason  of 
the  duty  to  protect  the  grant  "The  duty  of  the  govern- 
ment attaching  at  the  date  of  the  cession,  its  perform- 
ance could  not  be  interfered  with  or  defeated  by  any 
matters  subsequently  occurring.  The  patent,  therefore, 
to  the  plaintiff  ....  is  evidence  that  the  grantees 
possessed  at  the  date  of  the  cession  a  vested  interest  in 
the  quantity  of  land  mentioned  in  the  grant, — a  right 
to  so  much  land  to  be  afterwards  laid  off  by  official  au- 
thority; ....  and  that  the  government  of  the  United 
States,  in  discharge  of  its  duty,  has,  through  its  appro- 
priate departments,  made  the  appropriation,  and  thereby 
given  precision  to  the  title  of  the  grantees,  and  attached 
it  to  the  tract  as  surveyed.  The  'third  persons'  against 
whose  interest  the  action  of  the  government  and  patent 
are  not  conclusive, — under  the  fifteenth  section  of  the 
act  of  March  8,  1851, — are  those  whose  title  accrued  be- 
fore the  duty  of  the  government  and  its  rights  under 
the  treaty  attached." 

In  Ward  v.  Mvlford,  82  Cal.  865,  the  plaintiff  claimed 
under  a  decree  confirming  a  Mexican  grant,  and  a  sur- 
vey made  under  the  act  of  Congress  of  1860,  approved 
by  a  decree  of  the  district  court  of  the  United  States, 
which   included   tide-lands.     But   in  the   opinion   of  the 
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court  (by  Mr.  Justice  Sanderson),  Teschemacher  v.  Thomp- 
son is  approved,  and  it  was  said  that  when  the  state  of 
California  came  into  the  Union,  with  her  claim  to  such 
lands  as  she  then  acquired  by  virtue  of  her  sovereignty, 
she  acquired  such  claim  in  subordination  to  the  prior 
equities  of  grantees  under  the  former  sovereign,  and  was 
bound  by  such  action  as  the  federal  government  might 
take  in  ascertaining  and  settling  such  equities.  '*In 
this  respect  no  distinction  can  be  made  between  the 
lands  acquired  by  federal  grants,  and  such  as  she  took 
by  virtue  of  her  sovereignty.  In  respect  to  the  latter  as 
well  as  the  former,  the  United  States  succeeded  to  the 
title,  and  took  it  upon  precisely  the  same  terms  upon 
which  the  Mexican  government  held  it  at  the  date  of 
the  cession.     And  so  of  the  state." 

Nothing  is  decided  in  More  v.  Massini,  37  Cal.  433, 
which  is  in  conflict  with  the  views  above  expressed. 
There  it  was  held  that  by  the  true  construction  of  the 
survey  set  forth  in  the  patent,  the  sea-shore  was  the 
southern  boundary  of  the  land  granted.  The  court 
said:  ^The  survey  mentions  the  sea-shore  as  the  ter- 
mination of  the  fourth  course,  and  the  twelfth  course 
commences  at  the  sea-shore,  but  at  the  intermediate  sta- 
tions no  visible  object,  nor  any  monument,  either  nat- 
ural or  artificial,  is  mentioned.  The  call  for  the  sea-shore 
as  the  southern  boundary  must  be  regarded  as  the  more 
definite  and  certain,  'and  will  prevail  over  a  call  for  a 
mere  station,'  and  over  the  courses  and  distances." 

In  that  case  the  question  was,  whether  the  demanded 
premises  were  within  the  survey  recited  in  the  patent, 
and  the  court  held  they  were  not  In  the  case  at  bar, 
the  complaint  avers  that  the  lands  described  therein  are 
within  the  plat  and  survey  finally  approved,  and  which 
include  the  lands  patented.  Here  the  lands  in  dispute 
are  embraced  by  the  patent,  and  by  the  lines  of  the  sur- 
vey. Therefore,  as  said  in  More  v.  Massini,  87  Cal.  435, 
Teschemacher  v.  Thompson  and  Ward  ▼•  Mulford,  supra, 
are  decisive  of  this  case. 


Digitized  by 


Google 


March,  1888.]      People  v.  San  Feakoisoo.  408 

Our  conclusions  are:  1.  The  land,  the  title  of  the 
United  States  wherein  is  granted  by  the  patent  to  the 
city  and  county  of  San  Francisco,  is  the  land  embraced 
in  the  approved  survey  set  forth  in  the  patent;  2.  The 
patent  is  conclusive  evidence  of  the  right  of  defendant 
to  all  the  lands  embraced  within  the  survey,  except  that 
it  does  not  affect  the  interests  of  the  ''third  persons'' 
mentioned  in  section  15  of  the  act  of  1851;  3.  The 
plaintiffs  are  not  a  /'third  person"  within  the  meaning 
of  section  15  of  the  act 

Judgment  affirmed. 

SsAELs^  0.  J.,  Shabpstein,  J.,  MoFablanb^  J.,  and 
Thoentow,  J.,  concurred. 

Patebson,  J.,  dissenting. — ^I  dissent.  Conceding  that 
the  state  is  not  a  "third  person"  within  the  meaning  of 
that  phrase  as  employed  in  section  15  of  the  act  of  1851, 
there  is  but  one  question  left  for  determination  in  this 
case.  It  is  a  question  simply  of  construction.  It  is  not 
a  question  of  collateral  attack.  The  decree  and  patens 
must  be  read  together.  In  fact,  we  know  that  it  is  the 
practice  of  the  land  department  to  make  the  decree  a 
part  of  the  patent 

The  case  in  effect  is  one  simply  where  the  plaintiff 
claims  that  the  defendant's  title  depends  upon  a  deed 
describing  the  property  by  natural  boundaries,  and  also 
by  metes  and  bounds;  that  the  description  by  metes 
and  bounds  includes  lands  not  included  within  the 
natiiral  boundaries;  that  defendant  claims  an  interest 
in  the  lands  lying  between  the  natural  and  the  artificial 
lines;  that  plaintiff  is  the  owner  of  all  the  lands  be- 
tween the  two  lines,  and  his  title  thereto  should  be 
quieted,  because  the  natural  and  permanent  boundary 
lines  given  in  the  deed  should  prevail  over  the  descrip- 
tion by  metes  and  bounds.  The  city  could  in  no  way 
be  prejudiced  by  a  determination  of  this  question.  No 
survey  would  be   required   to  fix   new   lines.     The   work 
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that  has  been  done  would  not  ix/  undone.  The  location 
of  the  south  line  would  not  be  disturbed.  To  determine 
the  issue  here,  it  would  be  necessary  only  to  draw  upon 
the  earth  a  line  corresponding  with  the  metes  and 
bounds  given  in  the  patent;  and  unless  the  plaintiff 
could  show  that  some  portion  of  the  land  in  controversy 
lies  between  that  line  and  existing,  well-defined,  natural, 
and  permanent  boundary  lines  indicating  the  line  of 
high-water  mark  referred  to  in  the  decree,  they  would, 
of  course,  fail  to  make  out  their  case. 

It  cannot  be  presumed  in  aid  of  a  demurrer  that  the 
shore  of  the  sea  which  bounds  the  land  in  question  on 
three  sides  has  been  obliterated.  The  complaint  alleges 
as  a  fact,  which  must  be  taken  as  true,  that  the  lands 
in  controversy  lie  below  ordinary  highrwater  mark.  If  a 
patent  should  describe  a  tract  of  land  as  bounded  on 
three  sides  by  well-known,  natural,  and  perpendicular 
walls,  like  those  of  Yosemite,  or  should  describe  it  as 
lying  in  a  triangle  at  the  junction  of  navigable  streams, 
like  that  adjacent  to  the  confluence  of  the  Sacramento 
and  San  Joaquin  rivers,  and  should  also  give  a  descrip- 
tion by  metes  and  bounds,  the  former,  for  the  purposes 
at  least  of  stating  a  cause  of  action, — ^a  prima  facie  case, 
—would  be  preferred  to  the  latter.  The  lands  are  de- 
scribed in  the  decree  as  being  bounded  on  three  sides 
by  the  bay  of  San  Francisco  and  the  Pacific  Ocean* 
The  court  cannot  say  as  a  matter  of  law  that  no  portion 
of  the  land  in  controversy,  although  admitted  to  he  helow 
high-water  mark,  lies  in  a  portion  of  the  peninsula  where 
the  ocean  or  the  bay  is  not  a  natural,  fixed,  and  certain 
boundary  line,  and  that,  therefore,  the  metes  and  bounds 
given  in  the  survey  are  in  no  way  controlled  by  the 
natural  boundaries.    The  admission  kills  the  oondnsion. 

The  questions  here  are.  not  whether  the  state  conrts 
can  review  the  action  of  the  officers  of  the  land  depart- 
ment, or  whether  the  land  department  of  the  United 
Siates  oonld  divest  the  state  of  her  title  to  the  land  in 
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oontroversy,  or  whether  the  patent  protects  the  grant  of 
the  Gonfinneo  from  collateral  attack.  The  questions  are: 
What  is  the  effect  of  the  action  of  the  land  department! 
Has  the  state  been  divested  of  her  title  through  this 
patent,  in  view  of  its  descriptions  and  recitals!  Which 
description  shall  prevail,  that  by  metes  and  bounds,  or 
that  by  natural  monimientst  In  determining  these 
questions,  there  is  no  violation  of  the  principles  which 
forbid  a  collateral  attack  ui)on  such  instruments.  There 
is  no  such  attack.  Surely,  if  the  surveyor  had  run  his 
lines  through  the  bay  of  San  Francisco  and  included 
lands  of  the  state  in  the  county  of  Alameda,  which  she 
became  owner  of  by  virtue  of  her  relations  to  the  para- 
mount  source  of  title,  the  state,  as  such  owner  of  land 
across  the  bay,  would  not  be  bound  by  the  survey  so 
long  as  that  natural  monument  and  limit  of  boundary 
— ^the  bay  of  San  Francisco — remained  where  it  is,  a 
notice  to  all  the  world;  and  the  decree  of  confirmation, 
which  is  a  link  in  the  chain  of  title,  remained  as  a  pub- 
lic muniment  of  title. 

No  case  has  been  cited  inconsistent  with  the  rule  that 
in  cases  of  this  kind  the  natural  and  permanent  boun- 
daries will  prevail.  In  many  of  the  cases  cited,  there 
was  no  variance  between  the  decree  of  confirmation  and 
the  patent  In  Teschemacher  v.  Thompson  the  grant  was 
assumed  to  be  one  of  qxiantity  only.  The  grant  was  con- 
firmed by  the  court,  and  its  boundaries,  as  defined  in 
the  decree,  were  followed  in  the  patent,  which  was  issued 
in  November,  1857,  at  which  time  the  federal  courts  con- 
trolled the  surveys,  and  were  empowered  and  expected  to 
make   them  conform  to   the   decree. 

In  none  of  the  cases  cited  is  the  question  of  the  power 
of  the  officer  to  issue  a  patent  for  land  not  embraced  io 
the  decree  considered.  More  v.  Massini,  87  Cal.  432,  is 
directly  in  point.  In  that  case  the  patent  did  not  show 
upon  its  face  that  any  land  below  high-water  mark  was 
included  in  the  tract  granted,  but  the  fact  was  shown  at 


Digitized  by 


Google 


406        FxopLX  t;.  San  Fsanoisoo.     [Sup.  Ot» 

the  trial  by  witnesses, — surveyors;  and  it  was  there  held 
that  the  clause  of  the  decree  of  confirmation  which  con- 
firmed the  tract  bounded  by  the  sea-shore  should  prevail 
over  a  description  by  metes  and  bounds.  In  the  case  of 
Chipley  v.  Farris,  45  Cal.  628,  upon  which  respondents 
place  their  chief  reliance,  there  were  two  inconsistent 
descriptions,  but  both  were  descriptions  given  by  a  surveyor, 
and  it  is  expressly  admitted  by  respondent  in  that  case, 
in  his  written  points,  that  if  the  side  lines  of  the  tract  in 
controversy  were  the  sea-shore,  a  different  rule  would 
apply,  and  that  More  v.  Massini,  87  Cal.  432,  would  be 
in  point,  the  line  of  high-water  mark  in  such  cases  being 
considered  by  the  government  the  more  certain  boun- 
dary line.  Of  course,  where  both  descriptions  are  lines 
established  by  surveyors  for  the  decree  and  for  the  patent> 
the  last,  that  one  contained  in  the  survey  and  incorpo- 
rated into  the  patent,  will  control.  Where  watercourses, 
mountains,  or  other  natural  objects  are  called  for  in 
patents,  it  has  been  said  that  distances  must  be  length- 
ened or  shortened,  and  courses  varied,  so  as  to  conform 
to  these  objects,  because  mistakes  in  distances  and  courses 
are  more  probable  and  more  frequent  than  mistakes  as 
to  trees,  rivers,  moimtains,  and  other  objects  capable  of 
being  clearly  and  accurately  fixed.  {Mclver  v.  Walher,  9 
Cranch,   177.) 

In  the  case  at  bar  three  sides  of  the  triangular  tract 
described  are  bounded  by  the  shores  of  the  ocean  and 
bay.  Unless  we  must  shut  our  eyes  to  what  every  resi- 
dent of  the  peninsula  can  see,  we  know  judicially  that  a 
great  portion  of  those  lines  have  remained  for  ages  as 
they  now  appear;  but  if  they  have  changed,  it  is  a  matter 
of  defense  which  should  be  all^d,  and  which  may  be 
easily  proved. 
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[No.  20364.     In  Bank.— March  28,  1888.] 

THE    PEOPLE,    Respondent,    v.    CHAELES    BENT- 
LEY,  Appxixant. 

Cbouikal  Law — Gonspibact — Ciboxtmstantial  Svidengb.— A  oooBpi- 
racy  may  be  proyed  by  circumstantial  evidence. 

lA. — ^EviDEiroB  SHownre  Conspibact — Bxs  Gbstax. — ^In  a  prosecution 
for  an  asiault  to  murder,  evidence  of  tlie  acts  of  an  alleged  co-con- 
spirator, done  before  the  commission  of  the  crime,  and  tending  to 
show  the  probability  of  an  understanding  between  him  and  the  de- 
fendant in  regard  to  its  perpetration,  are  admissible  to  prove  tlie 
conspiracy  as  part  of  the  res  geaiae. 

Id.— Assault  to  Mubdeb — ComrzonoN  or  Assault  wxth  Deadly 
Weapon. — ^A  defendant  may  be  convicted  of  an  assault  with  a  deadly 
weapon  under  an  information  charging  him  with  an  assault  to  oom- 
mit  murder. 

Appeai.  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  A.  Oray  and  Oregon  Sanders,  for  Appellant. 

Attomey-Oeneral  Johnson,  for  Bespondent. 

Sbabls,  0.  J. — The  defendant  was  convicted  of  an  as- 
sault with  a  deadly  weapon,  upon  an  information  charging 
him  with  an  assault  to  commit  murder. 

The  evidence  at  the  trial  tended  to  show  that  the 
prosecuting  witness  Moore,  and  one  Baker,  were  on  the 
evening  of  May  3,  1887,  at  Tulare,  and  were  desirous  of 
going  to  Broder's  ranch,  which  was  in  the  direction  of, 
but  not  on  the  direct  road  leading  from  Tulare  to,  Visalia. 
One  Ward  was  speaking  of  going  to  Visalia,  and  Moore 
contracted  with  him  to  take  him  (Moore)  and  Baker  to 
tho  ranch  in  his  (Ward's)  buggy.  On  reaching  a  point 
on  the  road  toward  Visalia,  where  the  road  to  the  ranch 
diverged.  Ward  made  some  objections  to  going  to  the 
ranch,  affecting  to  believe  that  it  was  farther  than  had 
been    represented,    the    outcome    of    which    was    that  the 
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parties  agreed  to  go  to  Visalia  direct  On  the  way,  and 
after  passing  the  forks  of  the  road,  Ward  stopped  at  the 
house  of  a  Mrs.  Bentley,  where,  leaving  Moore  and  Baker 
in  the  buggy,  he  entered  and  staid  some  ten  minutes.  The 
defendant  and  one  Eidgeway,  arrested  with  him,  were  stop- 
ping at  this  house,  which  was  really  not  on  the  most  direct 
road  to  Visalia. 

All  these  things  occurred  in  the  night  After  leaving 
the  Bentley  house.  Ward  turned  from  the  Visalia  road 
and  drove  off  for  perhaps  150  yards,  changed  his  course 
and  affected  to  be  lost,  turned  back  toward  the  Visalia 
road,  drove  a  short  distance,  when  his  passengers  got  out 
of  the  buggy,  and  telling  them  to  go  up  to  some  trees 
and  he  would  '^drive  on  to  see,'^  and  would  be  back  in  a 
minute.  He  did  not  return,  and  was  not  again  seen  that 
night  Moore  and  Baker  walked  to  the  trees,  about  150 
yards  distant,  where  they  met  two  men,  who  commanded 
them  to  hold  up  their  hands,  turn  their  backs,  and  give 
up  their  money.  The  robbers  had  pistols,  and  threatened 
to  shoot  if  resisted. 

Moore  succeeded  in  getting  a  knife  out,  resisted  the 
man  who  had  him  more  particularly  in  charge,  cut  him, 
knocked  him  down,  and  seems  to  hnve  been  in  a  fair 
way  to  conquer,  when  his  antagonist  called  ux)on  his 
companion,  who  came  to  the  rescue,  struck  Moore  with 
a  pistol  over  the  head,  and  rendered  him  senseless.  Two 
shots  were  fired  by  the  would-be  robbers, — one  by  the 
assailant  of  Moore,  which  struck  the  latter,  and  the  other 
by  Baker's  assailant 

The  assault  occurred  about  two  o'clock,  a.  k.  Moore 
recognized  Eidgeway,  whom  he  cut,  and  swore  that  in 
size  and  general  appearance  the  other  man  resembled 
defendant 

Ridgeway  and  defendant  were  arrested  the  next  morn- 
ing at  the  Bentley  house,  the  former  wounded  by  cuts; 
their  pistols  were  found  each  witli  a  shot  discharged,  and 
that  of  defendant  bloody  and  broken.     The  assault  wai 
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made  within  a  quarter  of  a  mile  of  the  Bentley  honse^ 
which  latter  place  aeema  to  be  abont  one  mile  from  Vi- 
salia. 

Bentley  and  Bidgeway  were  seen  together  at  Visalia 
as  late  as  nine^  p.  v,.,  on  the  night  of  the  assanlt,  and 
were  usually  seen  together.  Ward  was  a  frequent  visitor 
at  the  Bentley  house. 

The  foregoing  statement  contains  so  much  of  the  tes- 
timony as  is  essential  to  an  understanding  of  the  legal 
propositions  involved  in  the  case. 

It  is  objected  here,  as  it  was  at  the  trial,  that  the 
declarations,  acts,  and  knowledge  of  Ward  were  not  ad- 
missible in  evidence,  for  the  reason  that  no  proper  predi- 
cate had  been  established  by  showing  the  existence  of  a 
conspiracy  between  him  (defendant)  and  Bidgeway. 

A  conspiracy,  like  most  other  facts,  may  be  proved  by 
circumstantial  evidence.  Indeed,  it  is  not  often  that  the 
direct  facts  of  a  common  design,  which  is  the  essence  of 
a  conspiracy,  can  be  proven  otherwise  than  by  the  estab- 
lishment of  independent  facts,  bearing  more  or  less  re- 
motely upon  the  main  central  object,  and  tending  to  con- 
vince the  mind  reasonably  and  logically  of  the  existence 
of  the  conspiracy. 

In  the  language  of  Greenleaf :  ^'If  it  be  proved  that  the 
defendants  pursued  by  their  acts  the  same  object,  often 
by  the  same  means,  one  performing  one  part  and  another 
another  part  of  the  same  so  as  to  complete  it,  with  a  view 
to  the  attainment  of  the  same  object,  the  jury  will  be  jus- 
tified in  the  conclusion  that  they  were  engaged  in  a  con- 
spiracy to  effect  that  object''  (8  OreenL  £v.,  sec  93; 
United  States  v.  DoyU,  6  Saw.  612.) 

The  evidence  to  which  the  defendant's  counsel  objects 
under  this  head  was  almost  exdusively  directed  to  the 
establishment  of  the  fact  of  a  conspiracy  by  the  inferential 
or  circumstantial  method,  and  beyond  such  result  had  no 
tendency  to  convict  the  defendant 

The  details  of  the  agreement  with  Ward,  and  of  their 
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travels  toward  Visalia,  were  well  enough  to  an  under^ 
standing  of  the  surroundings  of  the  main  facts,  and  aa 
showing  the  minor  facts  which  led  up  to  and  illustrated 
the  former,  and  thus  constituted  a  part  of  the  res  gestae. 
They  were  not,  however,  acts  which  would  or  could  mili- 
tate against  the  defendant,  except  to  show  the  probability 
of  an  understanding  between  him  and  Bidgewaj  on  the 
one  hand  and  Ward  on  the  other,  that  the  latter  should 
aflFord  an  opportunity,  and  the  former  should  embrace  it 
by  attempting  to  rob  Moore  and  Baker. 

These  acts  did  not  prove  or  attempt  to  prove  the  at- 
tempted robbery.  That  was  proven  by  other  and  direct 
evidence  as  to  the  fact,  and  identity  of  Bidgeway,  and  by 
circumstances  tending  to  show  defendant  as  one  of  the 
perpetrators. 

The  acts  complained  of  tended  to  establish  the  con- 
spiracy, and  were  therefore  admissible. 

There  was  no  error  in  the  withdrawing  from  the  jury 
of  ihe  instruction  given  inadvertently,  to  the  effect  thai 
they  must  find  the  defendant  guilty  of  an  assault  with  an 
intent  to  commit  murder,  or  acquit  him. 

Under  the  information,  the  defendant  could  be  found 
guilty  of  an  assault  to  conmiit  murder,  an  assault  with  a 
deadly  weapon,  or  acquitted. 

The  court  had  already,  and  in  other  parts  of  his  charge, 
instructed  the  jury  fully  as  to  the  necessity  of  being  con- 
vinced of  the  guilt  of  the  defendant  beyond  a  reasonable 
doubt;  had  explained  to  them  the  meaning  of  a  reason- 
able doubt;  and  had  covered  everything  involved  in  the 
instruction  withdrawn,  except  as  to  the  various  forms  of 
verdict  which  they  were  authorized  under  the  informa- 
tion to  render. 

We  need  not  stop  to  discuss  the  propriety  of  the  in- 
struction given  by  the  court  below  upon  the  question  of 
an  assault  to  commit  murder,  for  the  reason  that  if  con- 
ceded to  be  erroneous  (wliicli  we  do  not  decide),  the  de- 
fendant,  who  was  convicted   of  the  lesser  offense   of  an 
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assault  with   a  deadly  weapon^   could   not  have  been  in- 
jured  thereby. 

The  judgment  and  order  appealed  from  are  affirmed. 

McKiNSTET,  J.,  TmiT-LK,  J.,  MoFaslakd,  J.,  Patbb- 
BON,  J.,  Shaspstsin,  J.,  and  Thosntoit,  J.,  oonourred* 


[Ko.  20378.     In  Bank.— March  28,  1888.] 

THE   PEOPLE,   Eespondent,   t;,    THOMAS   A.    COL- 
LINS,  AppBLi.Airr. 

Cbocinal  Law— BxrusAL  of  CoirmfUAirGB— BisoBBnoir. — ^It  is  within 
the  discretion  of  the  triai  court  to  refuae  a  continuance  on  the 
ground  that  the  prior  engagements  of  counsel  were  such  as  to  pre- 
Tent  him  from  making  due  preparations  for  the  trial,  and  its  action 
will  not  be  interfered  with  on  appeal,  unless  it  clearly  appears  that 
there  has  been  an  abuse  of  discretion. 

Id. — ^Evn>ENCS — ^Immatebial  Bbbob. — ^Error  in  admitting  evidence  which 
is  without  prejudice  to  the  appellant  should  be  disregarded. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial 

The  defendant  was  convicted  of  the  crime  of  rape. 
The  further  facts  are  stated  in  the  opinion  of  the  court. 

John  D.  Whaley,  for  Appellant 

Attomey-Oeneral  Johnson,  for  Bespondent 

Shaepstein,  J. — ^We  are  urged  by  appellant's  counsel 
to  reverse  the  judgment  and  order  denying  defendant's 
motion  for  a  new  trial  on  two  grounds,  neither  of  which, 
in  our  opinion,  is  tenable. 

1.  The  defendant's  motion  for  a  continuance  on  the 
ground  that  his  counsel  had  been  unable,  in  consequence 
of  another  and  prior  engagement,  to  make  due  prepara- 
tion  for    the   trial   of   defendant's   case,    was    one   which 
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addressed  itself  to  the  sound  discretion  of  the  court  below, 
and  ought  not  to  be  interfered  with  unless  we  could  see 
clearly  that  there  had  been  an  abuse  of  discretion,  which 
is  not  in  this  case  apparent  to  us. 

2.  Defendant  was  examined  as  a  witness  in  his  own 
behalf;  and  for  the  purpose  of  impeaching  him,  the 
prosecution  called  one  Adams  as  a  witness,  and  after  he 
had  testified  to  having  known  the  defendant  about  four 
years,  the  prosecuting  attorney  asked  him  if  he  knew  the 
defendant's  general  reputation  for  truth,  honesty,  and 
integrity  in  the  community  in  which  he  lives.  The 
The  witness  answered,  "I  don't  know,  as  I  never  heard.*' 

The  witness  was  then  asked  by  said  counsel  to  say 
whether  he  knew  it  or  not 

He  answered,  "I  do  not" 

Some  other  questions  elicited  from  him  the  statement 
that  he  did  not  know  where  the  defendant  Uved,  and 
therefore  could  not  state  what  his  reputation  was  where 
he  Uved.  The  district  attorney  then  asked  the  witness 
this  question:  ^^Do  you  know  his  reputation  for  honesty 
and  integrity  in  this  community  of  San  Francisco!" 
The  question  was  objected  to,  and  the  court  overruled  the 
objection.  The  witness  answered  in  the  affirmative,  and 
to  the  question,  "What  is  it?"  answered,  "Bad."  This 
question  is  not  in  the  approved  form,  and  the  court  should 
have  sustained  the  objection  to  it.  But  the  error,  in  our 
opinion,  did  not  prejudice  the  defendant's  case,  and  there- 
fore must  be  disregarded. 

The  other  witnesses,  to  whom  the  questions  were  put 
in  proper  form,  testified  that  defendant's  reputation  was 
bad  in  the  community  where  he  lived.  In  view  of  the 
character  of  the  other  evidence  in  the  case,  we  think  the 
evidence  as  to  the  defendant's  reputation  superfiuous. 

Judgment  and  order  are  affirmed. 

MoFabland^  J.i  Seabls^  C.  J.,  and  Patbsson^  J.,  eon* 
curred* 
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INo.  0700.    Department  Two.— ICaveb  SO,  1888.] 
SATE  SIMPLE,   Appbllant,  v.  MABGABBT  OON* 

WAY    BT   AX..,    BBSPONBBim. 

DiTOBCB — Sale  of  CoMicuHirr  Pbofkbtt— ComnMAiioir  vov  Kbgbi- 
BABT  TO  VALiDiTT.^Under  section  684  of  the  Code  of  Ohdl  Prooe- 
dure,  A  eele  of  commimitj  property,  made  in  pursoaiiee  of  a  deeree 
granting  a  divorce,  is  effective  and  valid  withont  belqf  eonJInned  bj 
the  court,  when  the  order  for  the  sale  does  not  eiprsssly  require  a 
eonfirmation. 

Appbal  from  a  judgment  of  the  Superior  Oourt  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  L.  Smoot,  and  Aug.  M.  Heslep,  for  Appellant. 

7.  J2.  Daingerfield,  for  Bespondenta. 

SHAjEtPSTEiir,  J. — ^This  is  an  action  to  quiet  title.  Judg- 
ment was  entered  against  the  plaintiff.  She  moved  for 
a  new  trial,  which  was  denied,  and  from  that  order  and 
tije  judgment  this  appeal  is  taken. 

The  only  question  before  us  is,  whether  the  evidence 
is  sufficient  to  justify  the  decision.  The  grounds  on 
which  the  court  below  based  its  decision^  as  stated  in  the 
transcript,  are  as  follows: — 

'T>efendant8,  Margaret  and  Patrick  Conway,  were  hus- 
band and  wife;  a  divorce  was  decreed  between  them,  and 
their  community  property,  including  the  land  in  contro- 
versy, was  ordered  to  be  sold  by  the  sheriff,  Mathew  Nunan. 
The  sheriff,  under  the  decree,  sold  the  property  to  the 
plaintiff,  and,  without  reporting  the  sale  to  the  court, 
executed  a  deed  for  the  same  to  the  plaintiff. 

^'After  the  excution  of  the  deed,  the  sale  was  reported 
to  the  court,  and  the  court  refused  to  confirm  it. 

'Tlaintiff  claims  title  to  the  land  in  controversy  under 
this  deed.  The  sheriff,  in  executing  the  decree  aforesaid, 
was  not  acting  as  sheriff ,  hut  as  a  commissioner,  an  agent 
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of  the  court  As  a  commissioner  his  sale  was  incomplete 
until  confirmed  by  the  court  The  deed  made  by  the  com- 
missioner without  such  confirmation  was  void. 

'^A  certificate  of  purchase,  so  called,  was  issued  by  the 
sheriff  to  the  plaintiff.  It  conveys  no  title,  and  is  of  no 
effect  as  a  receipt  for  the  money  paid  by  plaintiff  on  the 
unconfirmed  purchase.  Plaintiff's  claim  of  title  to  the 
land  in  controversy,  resting  solely  upon  the  deed  and 
certificate  aforesaid,  is  entirely  without  legal  founda- 
tion." 

It  appears  that  the  property  was  sold  by  an  order  of 
the  court,  which  is  in  the  following  words:  "On  motion 
of  counsel  for  plaintiff,  counsel  for  defendant  consenting, 
it  is  further  ordered  and  decreed  that  the  property  here- 
inbefore described  be  sold  by  the  sheriff  of  the  city  and 
county  of  San  Francisco,  state  of  Califomiay  in  the  man- 
ner prescribed  by  law, 

"And  the  said  sheriff  is  hereby  ordered  and  directed 
to  sell  said  property  fortwith  and  pay  the  said  comiu'>- 
sioner  and  said  attorneys  the  sums  of  money  herein- 
before specified  in  the  order  named;  and  in  case  a  surplus 
remains,  after  making  such  payment,  to  divide  such  sur- 
plus equally  between  plaintiff  and  defendant" 

Section  147  of  the  Civil  Code  authorizes  the  court 
granting  a  divorce  to  order  a  sale  of  the  community 
property,  and  a  division  or  other  disposition  of  the  pro- 
ceeds. Section  684  of  the  Code  of  Civil  Procedure  pro- 
vides that  "when  the  judgment  requires  the  sale  of 
property,  the  same  may  be  enforced  by  a  writ  reciting 
the  judgment  or  the  material  parts  thereof,  and  directing 
the  proper  officer  to  execute  the  judgment  by  making  the 
sale  and  applying  the  proceeds  in  conformity  therewith." 
The  power  conferred  is  ample,  and  the  sheriff  appears  to 
have  followed  the  directions  contained  in  the  judgment 
by  making  the  sale  in  conformity  therewith.  The  judg- 
ment did  not  direct  the  sheriff  to  report  the  sale  to  the 
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court  for  confirmation,  and  the  code  does  not  require  the 
confirmation  of  such  sales.  In  the  absence  of  such  re- 
quirement, we  are  not  prepared  to  hold  that  the  sale  and 
conveyance  are  void  because  the  sale  was  not  confirmed. 

Some  judicial  sales  become  complete  and  valid  on  being 
confirmed,  and  not  before,  but  the  code  expressly  requires 
confirmation  in  such  cases. 

The  judgment  of  the  court  in  this  particular  was  sub- 
ject to  revision  on  appeal.  (Civ.  Code,  sec.  148.)  No 
appeal  was  taken,  and  as  the  court  did  not  exceed  its 
jurisdiction  in  the  premises,  the  purchaser  who  purchased 
at  sheriff's  sale  cannot,  without  manifest  injustice.  l>e 
deprived  of  the  property,  for  which  she  has  paid  and 
received  a  deed  in  due  form. 

In  this  case  neither  the  code  nor  the  order  of  the  court 
required  that  the  sale  should  be  confirmed  before  becom- 
ing complete,  and  we  are  of  the  opinion  that  the  ooiirt 
erred  in  holding  that  the  sale  in  this  case  was  void  for 
want  of  such  confirmation,  and  for  that  error  the  motion 
for  a  new  trial  should  be  granted. 

Order  denying  the  motion  for  a  new  trial  reversed* 

MoFabland^  J.,  and  Thobnton,  J.,  concurred* 
Hearing  in  Bank  denied. 


[Ho.  20348.     In  Bank.— March  29,  1888.]  * 
THE   PEOPLE,   Respondent,   v.    GUSSIE   YEATON, 

Appellant. 

ObsmikaIs  Law— £Tn)ENCE — Confession — ^Imfeachment  ow  WrrNsss — 
OONTRADICTOBT  STATEMENTS. — ^Tlie  defendant  in  a  criminal  prosecu- 
tion, who  is  a  witness  in  her  own  behalf,  cannot  be  compelled,  on 
ero88-ezamination,  to  testify  to  statements  made  by  her  out  of  court, 
which  amount  to  a  confession  of  the  crime,  unless  it  be  first  shown 
that  the  confession  was  voluntary.  And  this  is  so,  although  the  evi- 
dence be  offered  by  the  prosecntion,  not  as  a  confession,  but  merely 
as  contradictory  statements,  for  the  purpose  of  impeaching  the  wit* 
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Id.— EviDENOK  OF  Part  of  Samk  Tranbaotion. — One  of  the  oonfessionB 
introduced  was  a  letter  written  by  the  defendant  when  in  J«il»  to  tha 
proaecuting  witneaa.  The  defendant  testified  that  the  letter  waa 
written  at  the  requeat  and  on  the  advice  of  her  mother,  who  yiaited 
her  at  the  Jail  with  one  Oxendine,  and  told  her  that  ahe  had  ooo 
nilted  an  attorney,  who  adTlMd  the  writing  of  the  letter.  In  thia 
oonneetion,  the  defendant  offered  to  prove  by  her  own  testimony,  and 
fay  the  testimony  of  her  mother  and  of  Oxendine,  that  at  that  oon- 
ferenoe  she  told  them  she  waa  entirely  innocent.  The  court  excluded 
the  evidence.  Held,  that  the  ruling  waa  error,  as  the  conference  and 
the  writing  oi  the  letter  ahonld  be  oonsidered  as  one  trmnsaetion. 

Appbal  from  a  judgment  of  the  Superior  Court  of 
Shasta  County,  and  from  an  order  refusing  a  new  trial* 

The  facts  are  stated  in  the  opinion  of  the  coxaL 

Jackson  Hatch,  for  Appellant 

Attomey-Oeneral  Johnson,  Edward  Bweewy,  and  CUn/  W« 

Taylor,  for  Respondent 

MoFablanb,  J. — The  defendant,  a  young  girl  about 
fifteen  years  old,  was  oonvicted  of  the  crime  of  an  ait* 
tonipt  to  commit  arson.  When  the  prosecution  had 
closed  its  case  in  chief,  the  only  evidence  against  the 
defendant  was  circumstantial;  and  it  was  of  such  a 
character  that  the  jury  might  well  have  considered  it 
insufficient  to  warrant  a  verdict  of  guilty.  The  defend- 
ant then  took  the  stand  as  a  witness  for  herself.  She 
testified  to  some  circumstances  connected  with  her  resi- 
dence as  a  servant  with  Mrs.  Ludwig  (whose  house  she 
was  charged  with  the  attempt  to  bum) ;  and  denied  that 
she  had  anything  to  do  with  the  alleged  crime,  or  knew 
anything  about  the  origin  of  the  fire.  She  was  then 
subjected  to  a  cross-examination,  which,  even  in  its  gen- 
eral features,  went  to  the  utmost  bounds  of,  if  it  did  not 
exceed,  the  limits  to  which,  under  section  1323  of  the 
Penal  Code,  and  Pzople  v.  O'Brien,  66  Cal.  602,  the  cross- 
examination  of  a  defendant  in  a  criminal  case  should  be 
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allowed  to  go.  But  in  addition  to  other  things  she  VM 
oompelled  on  the  cross-examination^  against  the  objec- 
tions of  her  counsel,  to  testify  to  statements  made  by 
her  out  of  court,  which  were  not  merely  admissions  of 
facts  which  tended  to  prove  her  guilt,  but  absolute  con- 
fessions of  the  commission  of  the  crime.  And  this  was 
done  without  any  pretense  on  the  part  of  the  proseeution 
to  show,  preliminarily,  that  the  confessions  were  volun- 
tary. 

It  is  true  that  these  confessions  were  admitted  upon 
the  asserted  theory  that  they  were  not  introduced  as 
confessions,  but  merely  as  contradictory  statements,  for 
the  purpose  of  impeaching  the  defendant  as  a  witness, 
and  upon  the  apparently  innocent  belief  that  the  jury 
would  not  consider  them  at  all  except  for  the  special 
purpoee  indicated.  But  we  think  that  under  such  a 
guise  the  prosecution  cannot  be  allowed  to  introduce 
confesaiaiui  without  the  proper  preliminary  proof  re- 
quired by  well-settled  rules  of  evidence.  The  defendant 
was  anested  the  morning  after  the  fire  and  taken  to  jail. 
She  saw  no  attorney  or  other  person  capable  of  giving 
her  advice.  She  swears  that  Mrs.  Ludwig,  and  the  con- 
stable, and  her  mother,  and  in  fact  every  one  who  had 
access  to  her,  told  her  that  she  would  certainly  be  found 
gnilty,  and  that  the  best  thing  she  could  do  would  be  to 
confess,  and  thus  try  to  gain  the  kindness  and  mercy  of 
her  prosecutor,  and  that  she  was  also  offered  money  and 
other  inducements  to  confess.  The  prosecution  in  mak- 
ing out  its  case  did  not  offer  these  confessions,  presum- 
ably because  it  could  not  prove  that  they  were  made 
voluntarily. 

Therefore,  at  the  close  of  the  evidence  in  chief  of  the 

prosecution,    the    defendant   was    in    this    condition:    She 

eitftier  had   to  forego  the   privilege  of  testifying  in  her 

own  behalf   and   denying   the   charge  under   oath,   or,   if 

she  did  testify,  then  upon  the  theory  of  the  prosecution, 

it  could  get  in  the  confessions  on  cross-examination  without 
LXXV.  CAL.--27 
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the  preliminary  proof.  We  do  not  think  this  to  be  the  fair 
meaning  of  the  law;  and  we  think  that  the  admission  of 
the  confessions  was  a  material  error. 

One  of  the  confessions  introduced  was  a  letter  written 
by  defendant  when  in  jail  to  Mrs.  Ludwig.  Defendant 
testified  that  this  letter  was  written  at  the  request  and 
on  the  advice  of  her  mother,  who  visited  her  at  the  jail 
with  one  Mr.  Oxendine,  and  told  her  that  she  (her 
mother)  had  consulted  an  attorney,  who  had  advised 
the  writing  of  the  letter.  In  connection  with  this  mat- 
ter, defendant  offered  to  prove  by  her  own  testimony, 
and  by  the  testimony  of  her  mother  and  said  Oxendine, 
whom  she  called  to  the  witness-stand  for  that  purpose, 
that  at  that  conference  she  told  her  mother  and  Oxen- 
dine  that  she  was  entirely  innocent  of  the  alleged  crime. 
This  testimony  was  rejected,  and  we  think  erroneously. 
Under  the  circumstances,  this  conference  and  the  writ- 
ing of  the  letter  should  be  considered  as  one  transaction, 
and  should  all  have  gone  to  the  jury. 

We  are  not  prepared  to  say  that  the  appointment  of 
an  elisor  to  summon  the  jury  was  erroneous,  or  that  it 
was  .1  matter  that  can  be  reviewed  on  this  record.  In 
8UC.1  matters,  however,  courts  should  follow  the  siatutes 
as  cl)sely  as  possible. 

Tha  instructions  to  the  jury  were  very  voluminous; 
but  ^7e  do  not  see  any  material  error  in  them,  except  as 
they  may  be  inconsistent  with  the  views  hereinbefore 
expressed. 

Judgment  reversed  and  new  trial  ordered. 

Temple^  J.,  Thobnton,  J.,  Patsbbov,  J.,  Bmabim,  CL 
J.,  and  SHAKPSTuar^  J^  oonourxed* 
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[No.   12204.     In  Bank.— March  29,  18S8.] 

In  tkb  Matteb  op  thb  Estatb  of  FltANK  DYER 
BULLOCK,  Dbobasbd. 

Estate  or  Deoedeiit — ^Pbxmatubb  Settlekbrt  or  Aooount. — ^An  order 
oi  the  superior  court  sitting  in  probate,  which  directs  an  adminis- 
trator to  dismiss  an  action  brought  by  him  on  a  claim  alleged  to  be 
due  the  estate,  and  to  forthwith  file  his  final  account,  and  which, 
after  finding  that  no  property  belonging  to  the  estate  has  ever  come 
into  his  hands  as  administrator,  further  directs  that  upon  the  settle- 
ment of  the  account  so  to  be  filed  the  administrator  be  discharged 
and  the  estate  closed,  is  erroneous  in  that  it  attempts  to  settle  the 
account  of  the  administrator  before  the  same  is  filed. 

Id. — AppEALABiUTr  or  Obdeb  how  Detebuiivso. — Whether  an  order  is 
appealable  is  to  be  determined  l>y  what  it  purports  to  determine,  and 
not  by  what  may  be  its  actual  operatifv  efl^eot 

Appeal  from  an  order  of  the  Superior  CJourt  of  the 
city  and  oounty  of  San  Francisco  directing  an  admin- 
istrator of  the  estate  of  a  decedent  to  file  his  final  ao- 
coiinty  and  settling  the  same. 

The  facts  are  stated  in  the  opinion  of  the  eonrt 

Henry  Thompson,  for  Appellant 

David  MeOlure,  for  Bespondent 

McKiNSTET,  J. — By  the  last  will  and  testament  of  de- 
ceasedy  his  mcther,  Almira  W.  Wheeler,  was  made  sole 
legatee  and  devisee  of  his  estate.  She  was  also  his  only 
heir  at  law. 

Washington  Ayer,  as  assignee  of  Almira  W.  Wheeler, 
moved  the  superior  court  wherein  the  administration 
was  pending,  that  citation  issue  to  Qeorge  A.  Worn,  ad- 
ministrator with  the  will  annexed  of  the  estate  of  de- 
ceased^  commanding  him  to  appear  and  show  cause  why 
an  order  should  not  be  entered  directing  him  to  dismiss 
a  certain  action  theretofore  brought  by  said  Worn  as  ad- 
ministrator,   etc.,    against   the   executors    of    K    M.    Fry, 
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deceased,  and  Charles  S.  Neal^  and  then  pending  in  the 
superior  court  of  San  Francisco;  and  further  requiring 
the  said  Worn,  as  administrator,  etc,  to  file  his  final  ac- 
count as  such.  On  the  return  day  of  tlie  citation.  Worn, 
as  administrator,  showed,  or  attempted  to  show,  cause. 

The  court  below  made  and  entered  an  order  entitled 
in  the  transcript,  *'Order  directing  administrator  to  file 
account,  etc.,"  wherein  the  court  directed  that  the  said 
administrator  with  the  will  annexed,  ^^on  the  coming  to 
him  of  a  certified  copy  of  this  order,  do  forthwith  file  in 
this  court  an  account  of  the  receipts  and  disbursements 
made  by  him  as  administrator  with  the  will  annexed  ot 
said  estate  since  his  qualification  as  such,  and  of  his  ac- 
tions and  proceedings  as  such  administrator  since  said 
date."  The  order  then  proceeds, — and  it  is  from  that 
portion  of  the  order  which  follows  that  this  appeal  is 
taken, — ^''which  said  account  shall  stand  and  serve  as 
the  final  account  of  such  administrator,  and  it  is  further 
ordered,  adjudged,  and  decreed  that  said  George  A.  Worn, 
as  administrator  with  the  will  annexed  of  the  estate  of 
Frank  Dyer  Bullock,  deceased,  do  forthwith  dismiss, 
abate,  and  discontinue,  and  that  he  do  order  and  require 
to  be  dismissed,  abated,  and  discontinued,  that  certain 
action  hereinabove  mentioned  as  pending  in  the  superior 
court  of  the  city  and  county  of  San  Francisco,  state  of 
California^  numbered  16665,  and  entitled,  George  A. 
Worn,  as  administrator  with  the  will  annexed  of  the 
estate  of  F.  D.  Bullock,  deceased,  plaintiff,  v.  J.  D.  Fry, 
executor  of  the  last  will  and  testament  of  £.  M.  Fry,  de- 
ceased, and  Charles  S.  Neal,  defendants,  and  that  no  fur- 
ther proceeding  be  had  or  taken  therein  by  said  George 
A.  Worn,  except  as  may  be  necessary  to  procure  the  dis- 
missal, abatement,  and  discontinuance  of  said  action. 

"And  it  having  appeared  to  the  court  that  no  property 
of  any  nature,  kind,  or  description  belonging  to  said  es- 
tate has  ever  come  to  the  hands  of  said  George  A.  Worn, 
as   such   administrator,   or  otherwise,   and   that  there   are 
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not  any  claims  in  favor  of  said  estate,  except  the  claim 
which  is  the  subject  and  basis  of  the  above-mentioned 
action,  it  is  therefore  ordered  by  the  court  that  upon  the 
settlement  of  the  said  account  (for  the  filing  of  whicU 
order  and  direction  has  been  hereinabove  made)  the  said 
George  A.  Worn  shall  be  relieved  and  discharged  from 
the  duties  of  his  trust  as  the  administrator  with  the  will 
annexed  of  the  estate  of  said  Frank  D.  Bullock^  deceased, 
and  that  the  estate  of  Frank  D.  Bullock,  deceased,  be 
thereupon  and  immediately  thereafter  terminated,  settled, 
ended,  and  closed." 

We  express  no  opinion  as  to  the  validity  of  the  orders 
contained  in  the  portion  of  the  decree  appealed  from. 
Void  orders  may  be  appealable.  If  the  orders  appealed 
from  can  be  treated  simply  as  orders  commanding  tho 
dismissal  of  the  action  against  the  executor  of  the  estate 
of  Fry,  deceased,  and  another,  and  directing  the  dis- 
charge of  Worn,  administrator,  upon  and  after  the  set- 
tlement of  an  account  not  yet  filed,  they  were  premature, 
but  not  appealable.  (Code  Civ.  Proa,  sec.  963).  But 
they  were  neither  mere  recitals  nor  orders  independent 
of  the  settlement  of  the  account  which  was  ordered  in 
the  same  decree.  When  the  court  undertook  to  direct 
the  dismissal  of  an  action  brought  by  the  admimstrator 
upon  a  claim  alleged  to  be  due  the  estate,  and  to  find 
thereupon  that  there  was  no  property  in  the  hands  of 
the  administrator,  it  undertook  both  to  state  and  settle 
his  account  to  that  extent  It  determined  his  rights  in 
that  regard,  and  settled,  or  attempted  to  settle,  his  ac- 
count as  effectually  as  if  the  order  had  been  made  after 
he  had  filed  an  account 

Whether  an  order  is  appealable  is  to  be  determined  by 
what  it  purports  to  determine,  not  by  what  may  be  its 
actual  operative  effect  The  portion  of  the  decree  ap- 
pealed from  was,  if  operative,  a  settlement  of  an  account. 

From  what  has  been  said,  it  appears  that  the  court 
below  erred  in  entering  and  making  it 
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That  portion  of  the  judgment  or  order  appealed  from 
is  reversed. 

Tbmplb,  J.,  Thokntov,  J.,  and  Shabpstsin,  J.,  oan- 
curred. 


[No.  0800.     In  Bank.— March  29,  1888.] 
J.  M.  MALONEY  bt  al..  Appellants,  v.  H.  J.  HEFEK, 

Kbspondent. 

BiOKBSTEA])— Lot  hayiitg  Two  Houses  thebbon — ^Aotuax.  Besidenob 
bt  Dbclabakt. — An  owner  of  a  lot  of  land  having  two  houses  there- 
on, which  are  separated  from  each  other  by  a  fence,  who  exdusivelj 
resides  in  one  of  the  houses,  the  other  being  occupied  by  a  tenant, 
can  acquire  a  homestead  only  on  that  part  of  the  lot  on  which  the 
house  in  which  he  resides  is  situated. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  J.  (6  J.  H.  Moore,  Nathaniel  Bennett,  and  Edward  /• 
PringU,  for  Appellants. 

N.  B.  Mvlville,  for  Respondent 

Seabls,  C.  J. — This  cause  was  heard  and  decided  by 
Department  One,  in  an  opinion  filed  November  30,  1887. 

A  rehearing  was  subsequently  granted,  and  the  cause 
has  been  reargued  before  the  court  in  Bank. 

Counsel  for  appellants  urges  that  the  effect  of  the  former 
judgment  was  to  reverse  a  finding  of  the  court  below 
which  was  not  attacked.  We  draw  no  such  inference 
from  the  decision. 

Plaintiffs  and  appellants  sought  by  their  action  to 
quiet   titltt   to  a  lot  of  land  claimed  as  their  homestead, 
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having  upon  it  a  front  and  rear  house,  the  former  of 
which  was  rented  to  tenants,  and  the  latter  occupied  by 
them  as  a  family  residence. 

The  wife  made  a  declaration  of  homestead  upon  the 
whole  property  while  so  occupying  the  rear  building, 
and  had  then  rented  such  rear  building,  except  one 
room  therein  reserved  for  storing  the  family  furniture, 
and  had  removed  temporarily  from  the  premises,  and 
remained  absent  therefrom  for  three  or  four  months 
during  which  time  the  declaration  of  homestead  was 
filed  and  recorded.  Defendant  had  caused  that  portion 
of  the  lot  covered  by  the  front  house  to  be  sold  upon  an 
execution  issued  on  a  judgment  in  his  favor,  and  held  a 
sheriff's  deed  therefor. 

Defendant  claimed  title  to  the  front  portion  of  the  lot 
under  this  sheriff's  deed,  but  did  not  make  any  claim  to 
the  rear  house  and  premises.  The  court  found  that  the 
front  house  and  premises  were  not  the  homestead  of 
plaintiffs,  and  that  defendant  had  title  thereto;  that  the 
rear  house  and  premises  were  the  homestead  of  plaintiffs, 
etc,  and  quieted  their  title  thereto. 

Plaintiffs  appealed  from  so  much  of  the  judgment  as 
decreed  defendant  to  be  the  owner  of,  and  quieted  his 
title  to,  the  front  house  and  premises. 

As  to  that  portion  of  the  decree  which  awarded  the 
rear  house  and  premises  to  plaintifb  as  their  homestead 
and  quieted  their  title  thereto,  there  was  no  appeaL 

It  follows:  1.  That  what  was  said  in  the  former  opin- 
ion did  not  have,  and  could  not  have,  any  reference  to 
the  rear  house  and  premises;  and  2.  That,  as  plaintiffs 
claimed  the  front  house  and  premises  as  a  homestead, 
all  questions  touching  the  validity  of  such  claim  were 
pertinent  to  the  inquiry  on  this  appeaL 

The  fact  that  the  same  declaration  of  homestead  cov- 
ered the  entire  property,  a  portion  of  which  is  not  in 
dispute,  cannot  preclude  an  inquiry  into  the  sufficiency 
of  that  declaration^  or  the  existence  of  the  facts  necea- 
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sary  to  uphold  it,  eo  far  as  applicable  to  the  subject  of 
this   controversy. 

^^The  homestead  consists  of  the  dwelling-house  in  which 
the  claimant  resides^  and  the  land  on  which  the  same  u 
situated.'*     (Civ.  Code,  sec.  1237.) 

It  is  the  principal  use  to  which  the  property  is  put,  and 
not  quantity,  which  furnishes  the  test  in  determining 
the  question  whether  or  not  property  is  subject  to  dedi- 
cation as  a  homestead  (Ackley  v.  Chamberlain,  16  CaL 
182;  76  Am.  Dec-  616;  Gregg  v.  Bostwick,  83  CaL  220; 
91  Am.  Dec  637.) 

And  if  only  a  part  of  the  land  described  in  the  home- 
stead declaration  be  actually  used  and  appropriated  as 
the  home  of  the  family,  the  remainder,  not  so  used 
and  appropriated,  forms  no  part  of  the  homestead  claim, 
in  the  sense  of  the  statute.  {Mann  y.  Kugera,  85  CaL 
819.) 

In  Tieman  v.  His  Creditors,  62  Cal.  286,  it  was  held 
that,  in  case  of  the  ownership  of  a  double  house,  one 
side  of  which  was  occupied  by  the  insolvent  as  a  family 
residence,  and  the  other  side  rented  to  tenants,  the  part 
so  rented  could  not  be  set  off  as  a  homestead  to  the  in- 
solvent 

In  Laughlin  v.  Wright,  63  CaL  113,  it  was  said : — 

^'But  the  mere  filing  of  a  declaration  of  homestead  does 
not  of  itself  constitute  the  premises  embraced  within  it 
the  homestead  of  the  declarant.  The  use  of  the  property 
is  an  important  element  to  be  considered.  From  the 
record  in  this  case  it  appears  that  the  premises  in  ques- 
tion were  used  by  the  Wrights  primarily  and  principally 
as  a  hotel,  for  the  accommodation  of  the  public  •  •  •  • 
But  their  residence  there  was  but  incidental  to  the  busi- 
ness of  running  the  hoteL  .  •  •  •  It  would  be  doing 
violence  to  the  statute  to  regard  property  so  used  as  a 
boniestead,  which  is,  and  was  intended  to  be,  the  place 
where  the  home  is." 

The   benign   object   of   the   statute   was   to   protect   (A# 
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home  of  the  owner  from  forced  sale,  and  not  to  withdraw 
from  the  reach  of  creditors  property  of  the  debtor  as  a 
source  of  revenue  for  the  support  of  himself  or  family. 

in  view  of  this  paramount  object,  the  justice  of  the 
distinction  made  and  the  limitation  placed  upon  the  right 
of  the  homestead  claimant  is  manifest 

As  to  the  premises  in  dispute,  the  finding  of  the  court, 
wLich  is  amply  supported  by  the  evidence,  is  against  the 
appellants.    It  is  as  follows: — 

^^The  plaintifb  have  not  lived  in  or  occupied  said 
front  house  or  premises  for  over  ten  years  last  past,  but 
have  been  renting  the  same  to  tenants  during  that  time.'' 

The  findings  then  proceed  to  show  that  the  premises 
in  question  are  separated  from  the  residence  in  the  rear 
by  a  tight  board-fence,  and  are  separate  and  independent 
from  each  other,  etc. 

Premises  thus  separated  and  thus  used  were  not  sub* 
ject  to  dedication  as  a  homestead  by  the  mere  filing  of  a 
declaration  as  provided  by  the  statute;  and  waiving  all 
question  as  to  a  homestead  right  initiated  by  a  declara- 
tion made  when  the  parties  lived  upon  the  rear  prem- 
ises, but  filed  and  recorded  after  they  had  left  and 
temporarily  rented  such  premises,  and  the  conclusion 
is  still  inevitable  that,  as  to  the  front  lot,  it  did  not  and 
could  not  become  a  homestead,  because  not  used  as  a  home 
at  the  time  of,  or  for  many  years  prior  to^  the  declara- 
tion by  which  it  was  sought  to  impress  it  with  that  char- 
acter. 

Tlie  judgment  and  order  appealed  from  are  affirmed. 

MoKiNBTBT^  J.,  Templb,  J.,  MoFabulnd,  J.,  Shabf- 
•Txni,  J^  PatbbsoVj  J^  and  ThobhtoVj  J^  eoneimed^ 
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[No.  11890.     In  Bank.— March  29,  1888.] 

AUGUST  HEILBHON  et  al..  Respondents,  v.  FOW- 
LER SWITCH  CANAL  COMPANY,   Appbli^t. 

Appeal — Judgment — ^Dismissal. — ^An  appeal  from  a  judgment  which  is 
not  taken  within  one  year  from  the  date  of  its  entry  must  be  dismissed. 

Riparian  Rights — Injunction — ^Uniawful  Diversion — Incjonsideb- 
ABLE  Injury. — ^The  injury  caused  to  a  riparian  proprietor  by  the  un- 
lawful divermon  of  the  waters  of  a  stream  adjoining  his  land  for  a  dis- 
tance of  thirty  miles  cannot  be  deemed  inconsiderable  merely  because 
it  is  iucapable  of  ascertainment,  or  of  being  estimated  in  damages. 

Id. — Injury  Incapable  op  Ascertainment. — ^A  riparian  proprietor  is  en- 
titled to  an  injunction  to  restrain  the  unlawful  diversion  of  the  waters 
of  a  stream  adjoining  his  land,  although  the  injury  caused  by  the  diver- 
sion is  incapable  of  ascertainment,  or  of  being  estimated  in  damages. 

Id. — J  USTIFICATION  OF  DIVERSION — UNLAWFUL  APPROPRIATION. — ^A  party 

claiming  a  certain  quantity  of  the  waters  of  the  stream,  adversely 
to  the  riparian  proprietor,  under  an  unlawful  appropriation  thereof, 
cannot  justify  his  diversion  by  showing  that  there  was  no  appre- 
ciable difference  in  the  quantity  of  the  water  flowing  in  the  stream 
at  a  time  when  he  took  the  water,  and  at  a  time  when  he  did  not. 

Id. — Upper  Riparian  Proprietor  cannot  Authorize  Unlawful  Diver- 
sion.— ^A  riparian  proprietor  cannot,  as  against  a  lower  proprietor, 
authorize  a  corporation  to  take  water  from  the  stream  to  be  con- 
ducted to  a  distance  and  there  sold. 

Id. — Tenant  mat  Enjoin  Diversion. — ^A  tenant  for  years  of  land  bor- 
dering upon  a  natural  stream  may  enjoin  the  unlawful  diversion  of 
the  waters  thereof,  the  injunction  necessarily  becoming  inoperative 
at  the  termination  of  his  estate. 

Id. — ^Prior  Action  when  not  Pleadable  in  Abatement. — ^An  action  to 
restrain  the  diversion  of  the  waters  of  a  stream,  and  for  the  recov- 
ery of  damages,  cannot  be  pleaded  in  abatement  of  a  subsequent 
action  brought  by  the  same  plaintiffs  and  others  against  the  same 
defendant,  in  which  no  damages  are  asked,  and  in  which  the  com- 
plaint charges  the  actual  diversion  and  threats  to  continue  the  same 
at  a  date  subsequent  to  the  bringing  of  the  first  action. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  J.  Pringle,  Oarber  £  Bishop,  and  E»  G.  With 
chell,  for  Appellant 

The  injury  in  the  present  case  being  inappreciable,  the 
plaintiffs  are  not  entitled   to   an  injunction.      (Thorn  T. 
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Sneeny,  12  Nev.  251;  Bigelow  v.  Hartford  Bridge  Com- 
pany, 14  Conn.  565;  36  Am.  Dec.  502;  Bassett  v.  Saliih 
burg  Mfg.  Co.,  43  N.  H.  569 ;  82  Am.  Dec.  179 ;  Brightman 
T.  Inhabitants,  7  Gray,  271;  Jerome  v.  Boss,  7  Johns.  Ck 
331;  11  Am.  Dec.  484;  Blake  v.  Brooklyn,  26  Barb.  301; 
Jordan  v.  Lanier,  73  N.  C.  90.)  The  pendency  of  the 
former  suit  should  abate  the  present  action.  (Bennett  on 
Lis  Pendens,  sec.  375;  Oreshon  v.  Lyons,  16  Barb.  461; 
Montgomery  v.  Harrington,  58  OaL  270  j  Hurd  v.  Moilea, 
28  Fed.  Eep.  899.) 

Brown  dk  Daggett,  for  Eespondents. 

The  injury  complained  of  is  continuing,  and  the  proper 
remedy  is  by  injunction  to  restrain  it  (Code  Civ.  Proc, 
sec.  731;  Parke  v.  Kilham,  8  Cal.  77;  68  Ana.  Dec.  310; 
Ferrea  v.  Knipe,  28  Cal.  340;  87  Am.  Dec.  128;  Lux  v. 
Haggin,  69  Cal.  256;  Wood  on  Nuisances,  2d  ed.,  sec.  364; 
Angell  on  Watercourses,  7th  ed.,  sees.  411 116;  Webb  v. 
Portland  Mfg.  Co.,  3  Sum.  189;  Moore  v.  Clear  Lake 
Water  Co.,  68  Cal.  150;  Coming  v.  T.  &  I.  Factory,  40 
N.  Y.  191;  Stanford  v.  Felt,  71  Cal.  249.) 

Temple,  J. — ^The  facts  constituting  the  plaintiff^s  case 
in  this  action  are  pretty  much  the  same  as  in  the  case  of 
Heilbron  v.  Last  Chance  Water  Ditch  Company,  recently 
decided  by  us.     (Ante,  p.  117.) 

Plaintiffs  are  in  possession  of  the  rancho  Laguna  de 
Tache,  containing  about  fifty  thousand  acres  of  land, 
under  a  lease  for  ten  years,  with  the  privilege  of  purchas- 
ing during  their  term.  Kings  River  forms  a  boimdary 
of  this  farm  for  thirty  miles,  and  dividing  at  a  point 
within  this  distance,  one  channel  of  the  river  called  Cole 
Slough  flows  through  the  rancho  for  a  distance  of  ten 
miles. 

Plaintiffs  claim  under  a  Mexican  grant,  made  January 
10,  1846.  The  claimant  filed  his  petition  for  the  con- 
firmation   of    his    title    with    the    land    commissioners    to 


Digitized  by 


Google 


428  Heilbboit  i;.  Canai.  Co.  [Sup.  Ct 

ascertain  and  settle  private  land  claims  in  California, 
February  16,  1853,  and,  tbe  title  being  confirmed,  a  patent 
was  issued  for  the  same  March  6,  1866. 

Kings  Biver  rises  in  the  Sierra  Nevada  Mountains, 
and  carries  at  its  lowest  stages  only  about  one  thousand 
cubic  feet  of  water  per  second,  and  at  the  highest  stages, 
during  the  time  of  melting  snows  in  the  spring  and 
summer,  a  much  larger  volume,  sometimes  as  much  as 
fifteen  thousand  cubic  feet  per  second.  During  ordi- 
nary stages  of  water.  Cole  Slough  carries  the  larger  por- 
tion of  the  waters  of  Kings  Biver,  and  during  the  period 
of  low  water  all  that  reaches  the  point  of  divergence. 

For  more  than  two  years  before  the  bringing  of  this 
action  the  plaintiffs  had  maintained  and  cultivated  about 
three  thousand  acres  of  alfalfa  upon  the  land,  and  to 
irrigate  the  alfalfa,  water  their  stock,  and  increase  the 
productiveness  of  their  land,  they  had  built  a  dam  in 
Cole  Slough,  and  constructed  canals  and  ditches  leading 
out  of  Cole  Slough,  conducting  the  water  over  their  land, 
increasing  its  productiveness,  and  furnishing  water  for 
their  cattle,  amounting  to  ten  thousand  head,  whidi 
were  entirely  dependent  upon  the  river  for  water  to 
drink. 

The  defendant  is  a  corporation,  organized  to  appro- 
priate and  divert  the  water  of  Kings  River,  and  avers  in 
its  answer  that  it  has  taken  all  the  steps  required  under 
the  Civil  Code  to  authorize  it  to  appropriate  fifteen  hun- 
dred cubic  feet  per  second,  flowing  continuously,  and  at 
great  expense  has  constructed  a  canal  with  a  capacity  of 
from  one  thousand  to  fifteen  hundred  cubic  feet  per 
second,  sufficient  for  irrigating  two  hundred  and  forty 
thousand  acres  of  land.  That  the  stockholders  own 
about  sixty  thousand  acres  of  land  along  the  canal  and 
its  branches. 

The  land  owned  by  the  stockholders  is  a  long  distance 
from  the  river,  none  of  them  being  riparian  owners,  and 
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no  portion  of  the  water  would  ever  find  its  way  again  into 
the  river. 

It  was  found  as  a  fact  that  the  defendant  threatens 
to,  and  unless  enjoined  will,  divert  three  hundred  cubic 
feet  of  water  per  second,  and  as  much  as  fifteen  hundred 
cubic  feet  of  water  per  second  when  there  is  the  last- 
named  quantity  flowing  in  the  river  at  the  head  of  de- 
fendant's canal,  and  the  rancho  Laguna  de  Tache  will 
be  deprived  of  a  material  and  substantial  quantity  of 
water;  that  plaintiffs  will  be  deprived  of  the  use  of  water 
with  which  to  irrigate  said  land,  their  cattle  of  sufficient 
quantity  to  drink,  and  that  great  damage  and  injury 
will  occur  annually,  and  of  such  extent  that  the  same 
cannot  be  justly  computed  or  estimated,  and  an  action 
for  damages  would  not  afford  an  adequate  remedy. 

The  defendant  does  not  deny  that  it  threatens  to 
divert  from  the  stream  one  thousand  cubic  feet  of  water 
per  second,  but  denies  that  it  proposes  to  take  all  the 
water  of  Kings  Eiver,  or  a  sufficient  quantity  to  injure 
the  lands  of  plaintiff's,  and  alleges  that  defendant  daims 
the  right  of  withdrawal  of  water  only  in  proportion  to 
the  supply  which  may  be  flowing  in  the  river,  and  does 
not  intend  to  divert  the  whole  amount  provided  in  its 
articles  of  incorporation,  nor  three  hundred  cubic  feet^ 
as  alleged  in  the  complaint 

The  answer  also  avers  that  defendant  was  incorporated 
for  the  purpose  of  acquiring  the  title  to  one  thousand 
cubic  feet  of  water  per  second,  which  amount  they  pur- 
chased from  one  Dusy,  and  that  since  they  have  taken 
under  the  code  flve  hundred  additional  cubic  feet  per 
second,  and  that  it  has  commenced  the  construction  of 
a  suitable  dam  and  head-gate  sufficient  to  divert  that 
amount  of  water,  the  canal  being  eighty  feet  wide  and 
five  feet  deep,  and  had  so  far  completed  the  work  as  to 
be  able  to  divert  fifteen  hundred  cubic  feet  of  water  per 
second,  "so  appropriated  and  owned  by  defendant,  into 
its  canal,  and  to  conduct  the  name  along  and  through  its 
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said  canal  a  distance  of  twenty-one  miles,"  and  that  they 
have  expended  in  its  construction  one  hundred  and  ten 
thousand  dollars. 

Plaintiffs  recovered  judgment,  and  the  defendant  ap- 
peals from  the  judgment,  and  from  an  order  denying  its 
motion  for  a  new  trial.  The  appeal  from  the  judgment, 
not  having  been  taken  within  one  year,  must  be  dis- 
missed. 

On  the  trial  the  defendant  attempted  to  prove  its  right 
as  an  appropriator  by  showing  its  compliance  with  the 
provisions  of  the  code.  This  evidence  was  excluded,  on 
the  objections  of  plaintiffs,  and  defendant  excepted. 

The  court  also  excluded,  against  the  exception  of  the 
defendant,  evidence  tending  to  show  that  there  was  no 
appreciable  difference  in  the  quantity  of  water  in  Kings 
River  at  the  time  when  defendant  was  taking  water  and 
at  a  time  when  it  was  not  taking  water  from  the  river. 
In  like  manner,  the  court  refused  to  permit  the  defend- 
ant to  show  that  its  officers  had  instructed  its  head 
gate-keeper  that,  whenever  the  water  was  low  in  the 
river,  and  there  could  be  any  cause  of  complaint  by  any 
one,  or  it  would  make  an  appreciable  difference  in  the 
quantity  of  water  in  the  river,  he  was  not  to  take  water, 
but  to  shut  down  his  gate,  and  only  take  water  when  it 
would  make  no  appreciable  difference  in  the  quantity 
flowing  in  the  river. 

The  first  point  made  by  appellant  is,  that  where  a 
party  suffers  no  appreciable  injury,  and  is  threatened 
with  none,  he  cannot  invoke  the  aid  of  a  court  of  equity 
to  restrain  a  trespass,  but  will  be  left  to  his  remedy  at 
law. 

Perhaps  this  proposition  might  be  admitted  without 
affecting  the  merits  of  this  appeal. 

It  does  not  follow,  because  the  injury  is  incapable  of 
ascertainment,  or  of  being  computed  in  damages,  and 
therefore  only  nominal  damages  can  be  recovered,  that 
it  is  trifling  or  inconsiderable.     It  is  doubtful  if  it  can 
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properly  be  said  that  there  is  any  evidence  in  the  case 
which  tends  to  show,  or  if  that  which  was  offered  would 
have  tended  to  show,  that  the  injury  to  plaintiffs  was 
inconsiderable;  that  it  was  unascertainable,  and  in  that 
sense  inappreciable,  may  be  a  good  reason  why  an  in- 
junction should  issue. 

This  question  is,  however,  not  an  open  one  in  this 
state,  but  has  been  repeatedly  passed  on  and  settled  in 
unmistakable  terms.  (Lux  v.  Haggin,  69  Cal.  258 ;  Moore 
V.  Clear  Lake  W.  Co.,  68  Cal.  150;  Stanford  v.  Felt,  71 
Cal.  249;  Parke  v.  KiJham,  8  CaL  77;  68  Am.  Dec  810; 
Ferrea  v.  Knipe,  28  Cal.  841;  87  Am.  Dec  128.) 

No  doubt  there  are  cases  in  which  a  court  will  refuse 
to  interfere  by  injunction  to  prevent  a  trespass,  where  it 
can  see  that  the  injury  will  be  slight,  and  the  injunction 
may  work  great  injury.  Here  the  defendant  professes 
to  take  from  plaintiffs  their  property,  really  upon  the 
plea  that  it  is  worth  but  little  to  the  plaintiffs,  and  much 
to  the  defendant  It  is  not  an  ordinary  trespass.  It  is 
a  perpetual  taking  of  the  property  of  the  plaintiffs, — ^a 
continuous  nuisance,  which  may  ripen  into  a  right  unless 
prevented. 

The  injury  is  one,  also,  which,  in  its  nature,  cannot 
be  estimated.  In  the  recent  case  of  Hetlbron  v.  Last 
Chance  Company  it  was  said:  "The  flow  of  water  of 
a  stream,  whether  it  overflow  the  banks  or  not,  naturally 
irrigates  and  moistens  the  ground  to  a  great  and  un- 
known extent,  and  thus  stimulates  vegetation,  and  the 
growth  and  decay  of  vegetat^'on  add  not  only  to  the  fer- 
tility, but  to  the  substance  and  quantity  of  the  soil." 

If  this  be  so, — and  it  cannot  be  doubted, — ^it  is  obvious 
that  in  a  climate  like  that  where  this  land  is  situated* 
the  beneflt  derived  from  a  flow  of  water  for  thirty  miles 
along  its  boundary,  and  ten  miles  through  it,  cannot  be 
inconsiderable,  but  yet  the  extent  of  beneflt  must  ever 
be  an   unknown  quantity. 

The   defendant   here   states   that   the   channel   of   the 
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river  above  and  along  this  land  is  deep,  and  therefore 
at  times  of  ordinary  flow  the  seepage  ean  not  be  great 
If  so,  it  must  be  important  to  plaintiffs  that  the  channel 
should  carry  a  full  stream,  and  evidently  at  such  times 
the  percolation  wotdd  be  increased. 

2.  The  right  claimed  by  the  defendant  is  not  to  ap- 
propriate the  surplus  waters  of  extraordinary  floods, 
when  the  flow  is  more  destructive  than  useful.  It  claims 
as  an  appropriator  a  certain  quantity  of  water,  adversdy 
to  the  riparian  proprietor;  and  if  the  claim  be  valid,  it 
may  be  asserted  at  any  stage  of  the  water.  But  the 
rights  of  the  riparian  proprietor  do  not  depend  upon 
the  quantity  of  water  flowing  in  the  stream.  Nor  can 
tihat  flow  be  said  to  be  an  extraordinary  flood  which 
can  be  counted  upon  as  certain  to  occur  annually,  and 
to  continue  for  months.  The  defendant  has  no  reser- 
voir to  retain  the  surplus  waters  of  casual  and  unusual 
freshets,  and  its  works  would  be  of  little  value  if  its  de- 
pendence were  only  upon  such  waters. 

And  certainly  it  would  be  a  poor  protection  to  the 
plaintiffs  to  have  to  depend  upon  the  keeper  of  the  head- 
gate  of  defendant  to  take  only  a  proportionate  amount 
of  water,  or  to  take  water  only  when  it  could  be  done 
without  injury  to  plaintiffs.  There  was  no  error  in  ex- 
cluding the  offered  testimony. 

We  see  nothing  in  the  suggestion  that  defendant  it 
presumably  the  licensee  of  the  United  States,  and  that 
the  United  States,  being  an  upper  riparian  proprietor, 
could  take  a  reasonable  quantity  of  water  as  against  the 
lower  riparian  owner. 

A  riparian  owner  may  not  authorize,  as  against  a  lower 
proprietor,  a  company  to  take  water  from  the  stream, 
to  be  conducted  at  a  distance  and  sold. 

We  see  no  occasion  to  discuss  the  question  as  to 
whether  the  river  is  navigable  or  not  In  either  event 
the  result  would  be  the  same.  The  riparian  owner  on  a 
non-tidal,  navigable  stream  has  all  the  rights  of  a  ripa* 
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rian  owner  not  inconsistent  with  the  public  easement. 
{Brown  v.  Cbadbourne,  31  Me.  9;  50  Am.  Dec.  641; 
Moore  v.  Sanbome,  2  Mich,  619 ;  59  Am.  Dec.  209 ;  Wood 
on  Nuisances,  sec  485 ;  Smith  v.  City  of  Rochester,  92  N. 
Y.  463 ;  44  Am.  Rep.  398 ;  Woodruff  v.  N.  B.  G.  M.  Co., 
9   Sa\r:   441.) 

Beside,  Cole  Slough  is  not  claimed  to  be  a  navigable 
stream.  The  right  of  the  state  to  interfere  with  the  flow 
there  would  certainly  be  limited  to  the  interest  of  navi- 
gation. 

The  estate  of  the  plaintiffs  is  sufficient  to  enable  them 
to  maintain  this  action.  They  were  lessees  for  a  term 
of  ten  years,  with  the  privilege  of  purchasing  during 
that  time.  If  they  fail  to  perfect  the  purchase,  the  fact 
.that  the  injunction  is  in  the  form  perpetual  cannot  injure 
the  defendant.  If  the  estate  which  the  injunction  was 
designed  to  protect  cease  to  exist,  there  would  be  no  one 
to  enforce  the  judgment,  for  there  would  be  no  one  in 
privity  with  the  plaintiffs.  Practically,  it  would  ceaso 
to  exist 

The  plea  in  abatement  cannot  be  sustained.  The  same 
plaintiffs,  excepting  only  the  representatives  of  the  estate 
of  Poly,  conunenced  a  suit  for  a  similar  purpose  against 
this  defendant,  but  in  that  suit  claimed  damages.  That 
suit  is  still  pending,  and  in  it  defendant  has  appeared 
and  answered. 

Originally  the  parties  to  the  two  suits  were  precisely 
the  same,  but  after  the  plea  in  abatement  was  filed,  the 
plaintiff,  by  leave  of  the  court,  amended,  making  the 
representatives  of  Poly  co-plaintiffs. 

Now,  the  action  differs  from  the  former  one,  in  that 
the  plaintiffs  are  not  entirely  the  same,  and  no  judg- 
ment for  damages  is  asked,  and  the  last  complaint 
charges  the  actual  diversion,  and  the  threats  to  con- 
tinue at  a  date  subsequent  to  the  bringing  of  the  first 
action.  Considered  merely  as  a  matter  of  amendment, 
the  court  properly  allowed  it  The  plea  in  abatement  ii 
LXXV.  Cal.— 28 
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not  favored^   and   the  fact   that  the  parties  an  not  the 
same  justifies  the  ruling  of  the  court  below. 

The  appeal  from  the  judgment  is  dismissed,  and  the 
order  denying  the  motion  for  a  new  trial  is  a£Ebrmed. 

McEliKSTST,  J.,  MoFablahd^  J.9  Thobhtov^  J«9  and 
SHABPSTsnfT,  J.,   concurred* 

Behearing  denied. 


[No.  11881.     In  Bank.— March  29,  1888.] 

MARY  R  CUMMINGS,  Rbspondbnt,  v.  WILLIAM 
N.  CUMMINGS  BT  Au  MORGAN  L.  KETOHUM, 
Appellant. 

OivoROB — Partition  or  OoMMUinTT  Pbopebtt— MoBroAon  nr  Poessa- 
sioN. — In  a  decree  granting  a  divorce,  the  court  has  no  power,  under 
section  140  of  the  Civil  Code,  to  order  a  partition  of  communitj 
real  estate,  which  is  in  the  lawful  possession  of  a  mortgagee  under  a 
mortgage  covering  the  whole  thereof,  until  the  lien  of  the  mortgage 
has  been  satisfied  or  redeemed;  nor  in  such  a  decree  can  it  be  ad- 
Judged  that  a  proportionate  part  of  the  mortgage  shall  be  charge- 
able on  the  portion  of  the  mortgaged  premises  allotted  to  one  of  the 
parties,  and  the  balance  on  the  portion  allotted  to  the  other. 

Id. — Appointment  of  Receives — Rents  and  Pbofit8. — In  such  an  ac- 
tion, where  the  mortgagee  in  possession  has  not  committed  waste  or 
otherwise  abused  his  position,  the  court  has  no  power  to  appoint  a 
receiver  to  collect  the  rents  and  profits  of  the  mortgaged  property, 
or  to  provide  that  such  rents  and  profits  shall  be  applied  to  the 
payment  of  alimony  and  counsel  fees  before  being  applied  to  the 
claim  of  the  mortgagee. 

Pleading — What  Relief  mat  be  Gbanted  undbb  Gknebal  Pbateb.— 
Where  the  defendant  has  answered,  the  court  may,  under  the  prayer 
lor  general  relief  in  the  complaint,  grant  any  relief  consistent  with 
the  facts  alleged  in  the  complaint;  but  under  the  general  prayer, 
ao  relief  can  be  granted  in  equity  beyond  that  which  is  authorized 
by  the  facts  stated  in  the  pleadings. 

Appeal  from   a  judgment  of  the   Superior  Court  of 
Santa  Cruz   County. 
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The  plaintifiF  brought  the  present  action  against  the 
defendant  Cuinmings  for  a  divorce,  and  for  a  division  of 
the  community  property.  Morgan  L.  Ketchum,  James 
L.  Simpson,  and  the  Bank  of  Watsonville  were  also 
made  defendants,  on  the  alleged  ground  that  they  had 
an  interest  in  the  property.  The  complaint  charged 
that  Ketchum  and  the  bank  were  defrauding  the  plain- 
tiff of  her  marital  community  rights  in  certain  real 
property,  and  that  this  fraud  was  based  on  a  deed  of  the 
property  made  by  Cummings  to  Ketchum  in  May,  1876, 
and  on  a  mortgage  made  by  Ketchum  to  the  bank  in 
August,  1881.  The  charge  against  Simpson  was,  that 
any  interest  he  had  in  the  property  was  subsequent  to 
and  subject  to  the  rights  of  the  plaintiff  as  a  wife. 

The  defendant  Cummings  made  default  The  other 
defendants  demurred,  and  their  demurrers  being  over- 
ruled, answered.  Ketchum  and  the  bank  denied  the 
fraud,  and  Simpson  set  up  a  lease  made  before  the  com- 
mencement of  the  action,  in  good  faith,  from  Ketchum 
to  him.  On  the  trial,  after  the  plaintiff  had  rested,  the 
bank  moved  for  a  nonsuit,  which  was  granted.  As  to 
the  other  defendants,  the  case  was  tried,  argued,  and 
submitted.  The  court  granted  the  plaintiff  a  divorce, 
and  found  in  favor  of  Simpson's  prior  rights  under  his 
lease.  As  to  Ketchum,  the  court  found  that  in  1874 
the  defendant  Cummings  owed  him  a  note  for  flftesn 
hundred  dollars,  bearing  interest  at  one  and  one-half 
per  cent  per  month;  that  the  deed  made  in  1876  was  to 
secure  payment  of  the  debt;  that  the  note  was  then  sur- 
rendered and  canceled;  that  there  was  no  fraud  in  the 
transaction;  that  no  part  of  the  indebtedness  had  been 
paid;  and  that  the  deed  was  a  mortgage,  and  a  valid  lieu 
on  the  property.  In  its  decree  the  court  ordered  the 
partition  of  the  property  between  the  plaintiff  and  the 
defendant  Cummings;  adjudged  that  the  whole  property 
was  subject  to  Ketchum's  lien,  but  that  the  part  par- 
titioned  to   the   plaintiff   should   be   subject   to   only   one 
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half  of  such  lien;  ordered  an  account  to  ascertain  how 
much  of  Ketchum's  claim  had  been  paid;  and  appointed 
a  receiver  to  take  charge  of  the  whole  property,  and  to 
collect  the  rents  and  pay  them  to  the  plaintiff,  and  to 
the  interest  on  the  bank's  mortgage.  From  this  judg- 
ment the  defendant  Ketchum  appealed.  The  farther 
facts  are  stated  in  the  opinion  of  the  court 

A.  S.  Kittredge,  for  Appellant 

T.  H.  Laine,  and  Ooldsby  dk  Jethr,  tor  Bespondent 

MoEiNSTBT^  J. — ^The  appeal  is  by  the  defendant  Mor- 
gan L.  Ketchum,  from  portions  of  the  judgment,  and  no 
point  is  made  by  respondent  that  the  judgment  of  the 
superior  court  is  not  final  and  appealable. 

It  is  not  necessary  to  decide  whether  the  oourt  below 
did  or  did  not  err  in  overruling  the  demurrer  to  the 
complaint  oi  the  defendants  Ketchum  and  the  Bank  of 
Watsonville.  If  it  be  conceded  the  demurrer  was  prop- 
erly overruled,  the  portions  of  the  judgment  appe^ed 
from  must  still  be  reversed. 

And  even  if  upon  the  complaint  a  judgment  decreeing  an 
accounting  and  for  a  redemption  from  the  mortgages  of  the 
defendants  Ketchum  and  the  Bank  would,  under  any  cir- 
cumstances have  been  justified,  the  portions  of  the  judg- 
ment from  which  an  appeal  has  been  taken  must  be  reversed 

The  superior  court  decreed  a  dissolution  of  the  mar- 
riage between  plaintiff  and  the  defendant  William  IT. 
Cummings;  that  plaintiff  was  entitled  to  the  custody  of 
the  infant  daughter,  sole  issue  of  the  marriage;  and  that 
defendant  Cummings  pay  to  the  plaintiff  fifty  dollars  a 
month  as  alimony  and  a  sum  as  suit-money;  and  fur- 
ther decreed  that  the  property  described  in  the  complaint 
was,  at  the  commencement  of  the  suit,  charged  with  the 
mortgage  in  the  judgment  afterward  referred  to;  that  the 
■aid  property  or  tract  of  land  be  divided  equally,  share 
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and  share  alike,  etc,  between  the  plaintiff  and  the  de- 
fendant Cnmmings,  and  in  case  the;  cannot  agree  upon 
a  partition,  Bart  Burke,  Esq.,  be  appointed  a  oommis- 
sioner  to  make  and  report  such  a  partition,  etc.;  that  the 
share  set  apart  to  the  defendant  Cummings  be  charged 
with  the  payment  of  costs,  alimony,  and  counsel  fees 
awarded  to  the  plaintiff,  and  the  same  be  a  lien  thereon; 
that  the  instrument  of  the  18th  of  May,  1876,  purporting 
to  be  a  deed  from  defendant  Cummings  to  defendant 
Ketchum,  is  and  was  intended  to  be  a  mortgage  to  secure 
the  payment  of  fifteen  himdred  dollars  and  interest,  and 
not  a  deed  conveying  the  land,  otherwise  than  as  secu- 
rity, and  that  the  instrimient  was  and  is  a  valid  and 
binding  mortgage,  free  from  fraud;  that  the  property  is 
subject  to  and  bound  for  the  payment  of  the  unpaid  por- 
tion of  the  mortgages  of  the  Bank  of  Watsonville  and 
Eetchum;  that  Eetchum  is  entitled  to  a  lien  on  the  land 
for  the  sum  of  fifteen  hundred  dollars  and  interest 
thereon  from  tenth  day  of  June,  1874,  to  the  tenth  day 
of  February,  1876,  at  the  rate  of  one  and  one  half  per 
cent,  per  month,  and  with  legal  interest  thereon  from  the 
last  date  to  the  entry  of  decree,  ''less  whatever  sums  of 
money  he  may  have  received  as  rent  or  otherwise  from 
the  premises  held  by  him  under  the  said  instrument, 
herein  declared  to  be  a  mortgage,  over  and  above  what 
he  has  expended  thereon  for  taxes,  repairs,  and  in  pay- 
ment of  the  principal  or  interest  on  the  Bank  of  Watson- 
ville mortgage'';  that  for  the  purpose  of  ascertaining, 
etc,  Bart  Burke  is  appointed  a  referee  to  ascertain  and 
report  the  amount  of  deductions,  if  any,  to  be  made, 
''and  to  make  and  state  said  aooount  between  said 
Eetchum  and  his  said  receipts  from  said  property," 
etc.;  that  as  between  said  plaintiff  and  defendants  Oum- 
mings  and  Eetchum,  and  those  claiming  under  them, 
the  part  or  half  of  the  premises  awarded  to  plaintiff  be 
ehargeable  with  the  payment  of  ''one  half  of  the  Eetchum 
Md  Bank  of  Watsonville  mortgages";  that  Bart  Burke, 
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Esq.,  be  appointed  a  receiver  to  receive  the  rents,  profitB, 
and  issues  of  the  land  until  further  order,  to  be  paid  out 
by  him  under  direction  of  the  court:  1.  For  taxes;  2.  For 
repairs;  3.  For  the  support  of  plaintiff  and  her  child;  4. 
For  costs  and  counsel  fees ;  5  For  interest  due  and  accruing 
on  tlie  Bank  of  Watsonville  mortgage. 

The  judgment  recites  that  the  plaintiff  having  intro- 
duced her  evidence  in  chief,  a  nonsuit  was  granted  as  to 
the  defendant,  the  Bank  of  Watsonville.  The  dismissal, 
or  nonsuit  in  favor  of  the  bank,  of  itself,  might  perhaps 
only  show  that  the  bank  had  no  interest  in  or  lien  upon 
the  property.  But  the  final  judgment  declares  that  the 
property  described  is  subject  to  and  bound  by  the  unpaid 
portion  of  the  mortgage  of  the  Bank  of  Watsonville,  and 
that  the  defendant  Ketchum  is  entitled  to  a  lien  for  the 
amount  of  his  mortgage,  less  what  he  may  have  received 
as  rents,  etc.,  over  and  above  what  he  has  expended  for 
taxes,  repairs,  and  in  the  payment  of  principal  or  inter- 
est on  the  Bank  of  Watsonville  mortgage";  further,  that 
the  referee  ascertain  what  Ketchum  has  paid  for  principal 
or  interest  of  the  bank  mortgage.  And  the  receiver  is 
directed  to  pay  out  the  rents  by  him  received,  the  alimony 
and  the  costs  and  counsel  fees  awarded,  before  paying 
interest  on  the  mortgage  of  the  bank. 

It  is  apparent  that  the  bank  is  a  necessary  party  to 
the  accounting.  Its  mortgage  is  recognized  as  valid  in 
the  judgment,  and  no  decree  could  properly  be  entered 
determining  what  sums  had  been  paid  to  it  by  the  de- 
fendant Ketchum,  or  giving  priority  to  the  alimony  or 
suit  money  in  the  absence  of  the  bank.  The  mortgage 
of  the  bank  would  seem  to  be  a  mortgage  executed  by 
defendant  Ketchum,  and  in  view  of  the  nonsuit  and  the 
recognition  of  the  mortgage  in  the  decree,  it  cannot  be 
presumed  that  it  was  taken  with  notice  that  the  instru- 
ment from  the  defendant  Cummings  to  Ketchum  was 
other  than  It  purports  to  be, — a  deed  absolute.  Even, 
therefore,  if  the  decree,  as  between  the  plainti£f  and  appel- 
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lant  Ketchum^  could  have  been  upheld  if  the  bank  had 
been  a  party  defendant,  it  should  be  reversed,  with  direc- 
tions to  the  court  below  to  cause  the  bank  to  be  brought 
in  and  reinstated  as  a  defendant,  as  being  a  necessary 
party  without  whose  presence  the  rights  of  the  other 
parties  could  not  be  finally  determined* 

The  portion  of  the  decree  which  provides  for  a  com- 
missioner to  make  partition  of  the  land  described  would, 
in  any  event,  be  reversed.  In  an  action  for  divorce  the 
court  may,  in  certain  instaikces,  ^'divide''  the  common 
real  estate.  (Civ.  Codt,  sec  146.)  But  this  does  not 
authorize  an  actual  partition  of  the  land  in  every  in- 
stance. Here  the  land  was  in  the  rightful  possession  of 
Ketchum,  who  had  a  valid  lien  extending  to  every  por- 
tion of  it,  and  there  should  have  been  no  decree  for  a 
partition  until  the  lien  was  satisfied  or  redeemed.  Aside 
from  the  fact  that  such  entry  and  partition  would  be  an 
unlawful  interference  with  the  occupation  of  a  mortgagee 
in  the  rightful  possession,  the  rights  of  the  respective 
spouses  in  the  property  may  depend  upon  and  be  affected 
by  the  fact  that  the  one  or  the  other  shall  redeem  the 
mortgages. 

Nor,  in  any  view  of  the  case,  could  that  part  of  the 
decree  which  provides  that  the  one  half  of  the  property 
awarded  to  'ne  plaintiff  shall  be  chargeable  with  the 
payment  of  enly  one-half  of  the  Ketchum  mortgage  be 
permitted  to  stand.  The  defendant  Ketchum  having  a 
valid  mortgage  upon  all  the  land,  the  court  was  not  jus- 
tified in  attempting  to  limit  or  change  the  liability  created 
by  it,  or  in  -altering  in  any  way  his  right  or  the  obliga- 
tions of  the  community  under  his  contract 

And  so  of  that  part  of  the  decree  relating  to  a  receiver. 
Ketchum,  a  mortgagee  in  good  faith  and  in  possession, 
was  authorized  to  remain  in  possession  with  the  equi- 
table right  of  protecting  his  security,  by  paying  the  taxes 
and  keeping  the  property  in  repair,  and  of  applying  the 
excess  of  the  rents  and  profits  to  the  payment  first  of  the 
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interest  and  then  of  the  principal  of  his  mortgage.  Yet, 
without  any  averment  or  finding  that  he  had  committed 
waste  or  abused  his  position,  the  court  appointed  a  re- 
ceiver to  collect  and  receive  the  rents  and  profits,  and  to 
pay  them  out,  giving  priority  to  alimony  and  counsel 
fees  over  the  claim  of  the  mortgagee. 

But  the  portions  of  the  decree  above  specified  must  be 
reversed  for  another  reason:  they  are  not  based  upon  any 
pleading  in  the  cause. 

The  complaint  filed  April  28,  1883,  avers  that  the  de- 
fendants, Cummings  and  Ketchum,  combined  and  con- 
federated together  for  the  purpose  and  with  the  intent  of 
cheating  and  defrauding  the  plaintiff  out  of  her  rightd 
and  interests  in  a  certain  described  tract  of  land,  part  of 
the  community  property  of  herself  and  defendant  Cum- 
mings; and  that  to  carry  out  such  fraudulent  design,  on 
the  18th  of  May,  1876,  the  defendant  Cummings  exe- 
cuted and  delivered  to  the  defendant  Ketchum,  and  the 
latter  received,  an  instrument  purporting  to  be  a  deed  of 
conveyance  of  the  property  described,  the  consideration 
therein  recited  being  eight  thousand  dollars;  that  in 
truth  and  in  fact  no  consideration  whatever  was  paid 
therefor,  the  sole  purpose  of  tlie  parties  to  the  instru- 
ment being  to  cheat  and  defraud  the  plaintiff  as  aforesaid, 
and  to  cover  up  and  conceal  the  title  of  the  community  in 
said  land. 

The  answer  of  the  defendant  Ketchum  denies  the  alle- 
gations of  the  complaint. 

The  court  found  that  in  the  execution  and  acceptance 
of  the  deed  of  the  18th  of  May,  1876,  there  was  no  design 
or  plan  on  the  part  of  William  N".  Cummings  and  Mor- 
gan L.  Ketchum,  or  either  of  them,  to  impair  or  defeat 
or  affect  in  any  way  the  rights  of  the  plaintiff. 

But  the  court  also  found  that  the  deed,  although  abso- 
lute in  form,  was  executed  by  said  Cummings  and  re- 
ceived by  said  Ketchum  as  security  for  a  debt  of  fifteen 
hundred    dollars,    which    sum    and    the    interest    thereon 
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ramains  unpaid;  and  as  oonclusion  of  law^  that  there 
was  no  fraud  in  the  deed  from  Cummings  to  EetGhum, 
but  that  the  same  was  a  mortgage,  and  a  valid  lien  for 
fifteen  hundred  dollars  and  interest 

The  complaint  herein  is  not  framed  as  a  bill  to  re- 
deem the  Ketchum  and  Bank  of  Watsonville  mortgages^ 
or  either  of  them,  and  it  contains  no  averments  on 
which  can  be  founded  a  decree  for  redemption.  Nor  are 
there  allegations  that  defendant  Ketchum  is  a  mortgagee 
in  possession  on  which  could  be  based  a  decree  that  he 
account  for  the  rents  and  profits;  this,  independent  of 
the  mere  fact  that  the  plaintiff  does  not  offer  to  redeem. 
No  supplemental  complaint  was  filed  or  offered  contain- 
ing allegations  such  as  would  justify  the  decree  entered 
as  against  the  defendant  Ketchunu  On  the  contrary, 
the  complaint  expressly  denies  that  Ketchum  has  any 
interest  in  the  premises,  averring  that  the  deed  purport- 
ing to  convey  the  legal  title  was  void,  made  in  fraud  ol 
the  plaintiff's  rights,  and  without  consideration. 

Where  a  defendant  has  answered,  the  court  may  grant 
the  plaintiff  '^any  relief  consistent  with  the  case  made 
by  the  complaint,  and  embraced  within  the  issue.'' 
(Code  Civ.  Proc,  sec  630.)  Here  the  relief  which  the 
court  below  attempted  to  grant  the  plaintiff,  as  against 
the  appellant,  was  neither  consistent  with  the  case  made 
by  the  complaint  nor  embraced  within  the  issues  made 
by  the  answer. 

In  Gregory  v.  Nelson,  41  CaL  278,  it  was  held  that  if  a 
judgment  in  equity  decrees  the  existence  of  facts  not 
within  any  issues  made  or  tendered  by  the  pleadings, 
and  then  pronounces  the  judgment  of  the  court  upon 
such  facts,  such  part  of  the  judgment  '^is  superfluous 
and  nugatory."  In  Burnett  v.  Steams,  88  Cal.  474,  the 
supreme  court  said:  ^The  province  of  the  court  with 
respect  to  facts  is  to  determine,  but  not  to  raise,  the 
issue." 

▲  judgment  for  the  plaintiff  must  be  limited  by  the 
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facts  stated  in  the  complaint  Where  the  defendant  has 
answered,  the  court  may,  under  the  general  prayer,  grant 
any  relief  consistent  with  the  complaint,  with  the  facts 
alleged  in  the  complaint;  but  under  the  general  prayer, 
no  relief  can  be  granted  in  equity  beyond  that  which  is 
authorized  by  the  facts  stated  in  the  pleadings.  (C7ar> 
pentier  ▼•  Brenham,  60  Cal.  549.) 

The  court  below  would  have  been  justified  in  decree- 
ing that  the  property  specifically  described  was,  as  be- 
tween the  plaintiff  and  defendant  Gummings,  at  the 
commencement  of  the  action,  community  property  of 
the  spouses,  to  the  extent  of  any  estate  therein  which 
had  not  been  conveyed  or  transferred  by  the  defendant 
Oummings. 

The  cause  is  remanded  and  the  court  below  is  directed 
to  modify  as  above  indicated  the  part  of  the  judgment 
which  decrees  the  property  described  as  community 
property,  or  by  otherwise  expressly  saving  and  preserv- 
ing the  estates  in  the  premises,  if  any  they  have,  of  the 
defendants  other  than  defendant  Gummings,  and  all  or 
any  rights  the  said  defendants,  or  either  of  them,  other 
than  Gummings,  may  have  in  or  upon  said  premises  by 
way  of  mortgage,  lien,  or  encumbrance.  The  other  por« 
tions  of  the  decree  appealed  from  are  reversed,  and  the 
court  below  is  directed  to  enter  instead  thereof  a  judg- 
ment in  favor  of  the  appellant 

Tbmplb^  J.,  Seabls,  G.  J.,  Shabpstxht^  J.,  and  Paths- 
BON^  J.,  concurred. 

MoFablaih),  J.,  concurring. — ^I  ooncnr  in  the  judg- 
ment; although  I  have  great  doubt  about  plaintiff's  right 
to  make  Eetchum  and  the  Bank  defendants  at  alL  The 
only  proper  parties  to  a  divorce  suit  are,  generally,  tl»e 
husband  and  wife.  If,  when  such  a  suit  has  been  com- 
menced, or  is  about  to  be  commenced,  one  of  the  parties 
having   such   suit   in   view   coUudes   with   a   third   party 
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with  intent  to  cover  up  commnnitj  property,  such  third 
party  may,  perhaps,  be  made  a  defendant  for  the  pur- 
pose of  keeping  the  property  in  statu  quo  mitil  after  the 
determination  of  the  actioiL  But  I  am  not  clear  that  in 
this  case  either  of  the  other  defendants  was  properly 
joined  with  the  husband. 


tNo.  11782.     In  Bank.— March  29,  ISSS.] 

SWAMP-LAlfD  RECLAMATION  DISTRICT  NO.  407, 
Respondent,  i;.  WILLIAM  WILCOX,  Appellant. 

SWAMP-LAin) — ^ASSESSKENT — ReCOED  OF  OrOEB  OF  SUFEBVISORS — ALTEfr 

ATiON  OP — ^EviDENCB. — In  an  action  to  enforce  the  payment  of  a 
swamp-land  assessment^  the  record  as  entered  in  the  minute-book  of 
the  board  of  supervisors  of  the  order  of  the  board  appointing  com- 
inissioners  to  view  the  land  and  make  the  assessment  is  prima  faoU 
•vidence  of  the  facts  stated  therein;  and  where  the  record  as  orig- 
inally entered  is  shown  to  have  contained  a  clerical  error,  it  may  be 
altered  so  as  to  conform  to  the  order  as  actually  passed  by  th« 
board,  and  as  so  altered  is  admissible  in  evidence. 

Ibw — Descbiftion  of  Land  Assessed. — In  the  assessment  list  the  land 
assessed  to  the  defendant  was  described  as  being  a  portion  of  two 
swamp-land  surveys  "bounded  on  the  north  by  the  lands  of  Mrs. 
R.  F.  Davis,  on  the  east  by  the  lands  of  L.  G.  Rube,  on  the  south  by 
the  lands  of  the  Pacific  Mutual  Life  Insurance  Company,  and  on  the 
west  by  Old  River;  number  of  acres,  one  hundred":  held,  that  the 
description  was  sufficient. 

fii. — Presumption  of  Reotjlabitt  of  Assesshent. — In  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed  that  the  commissioners 
in  viewing  the  land  and  making  the  assessment  conformed  to  the 
requirements  of  section  3456  of  the  Political  Code. 

Id. — DoLLAa-MABK — Omission  of  when  Immaterial. — The  failure  to 
place  a  dollar-mark  before  the  figures  intended  to  designate  the 
amoimt  of  the  charges  assessed  against  a  particular  person  is  not 
fatal  to  the  assessment  against  him,  when  it  appears  from  the  rec- 
ord that  such  assessment  was  only  one  of  a  number  of  others  con- 
tained in  the  list»  and  that  in  a  number  of  cases  there  was  a  dollar- 
mark  preceding  the  figures  in  columns  headed  with  the  words 
"amount  of  charges  assessed." 

Ed. — Oath  of  Commissioners. — Such  an  assessment  is  not  rendered  in- 
valid by  the  failure  to  show  that  the  commissioners  took,  subscribed, 
and  filed  their  oath  of  office  in  the  office  of  the  county  clerk  before 
they  assessed  the  land  and  made  the  assessment  list,  where  it  ap- 
pears that  they  were  sworn  verbally  by  a  justice  of  the  peace  befort 
tbey  went  to  view  the  land. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Beatty,  Freeman,  Johnson  4k  Bates,  and  Armstrong 
d  Hinkson,  for  Appellant 

A.  P.  Catlin,  for  Sespondent 

Shabpstbin,  J. — ^This  appeal  is  from  a  judgment  en- 
tered in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial  in  an  action 
to  enforce  payment  of  a  swamp-land  assessment 

After  alleging  that  it  is  a  corporation  organized  for 
the  purpose  of  reclaiming  certain  swamp-land,  and  that 
in  the  month  of  March,  1882,  it  became  necessary  to 
construct  in  said  district  levees,  embankments,  ditches, 
drains,  and  other  reclamation  work,  the  plaintiff  alleges 
that  in  order  to  provide  for  such  reclamation  works,  and 
the  maintenance,  protection,  and  repair  thereof,  the 
board  of  trustees  of  said  Swamp-land  Eedamation  Dis- 
trict No.  407  employed  Jim  0.  Pierson,  a  competent  en- 
gineer, to  survey,  plan,  locate,  and  estimate  the  costs  of 
the  works  necessary  for  such  reclamation,  of  the  main- 
tenance, protection,  and  repair  thereof;  that  thereafter 
the  said  Pierson  did  plan,  locate,  and  survey  said  works, 
and  estimated  the  cost  thereof,  and  made  a  report  in 
writing  thereof  to  the  said  board  of  trustees,  which  re- 
port was  approved   and  adopted  by  the  said  board,   and 

was  afterward,  on  or  about  the day  of  August,  1882, 

by  the  said  board,  presented  to  the  board  of  supervisow 
of  Sacramento  County,  together  with  an  estimate,  made 
by  said  board  of  trustees,  of  the  amount  necessary  for 
the  incidental  expenses  of  superintendence,  repair,  and 
other  expenses. 

That  said  report  was  received  by  the  said  board  of 
supervisors,  and  filed  with  the  clerk  thereof,  on  the 
twenty-fifth  day  of  August,   1882.     From  said  report  it 
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appeared  that  the  aforesaid  worloi  of  redamationy  to 
getlier  with  the  incidental  expenses  of  iaperintcndence, 
repairs^  etc,  would  ooet  the  sum  of  seventy-eight  thou- 
sand  ($78,000)  dollars. 

That  upon  ihe  day  last  mentioned,  the  said  board 
of  supervisors  approved  the  said  report,  and  adopted  an 
order  appointing  three  disinterested  persons,  residents 
of  said  county,  oommissioners  to  assess  the  charge  upon 
the  said  land,  of  which  order  the  following  is  a  copy:— 

^'Ordered,  that  J.  M.  IJpham,  James  Stephenson,  and 
John  Miller,  three  eompetent  and  disinterested  persons* 
and  residents  of  Sacramento  Oonnty,  be  and  are  hereby 
appointed  commissioners,  who  must,  in  the  manner  pro- 
vided by  law,  view  the  lands  of  said  district,  and  anseas 
thereupon  the  proper  assessments  and  charge  for  the 
reclamation  of  said  lands,  to  wit,  the  sum  of  seventy- 
eight  thousand  dollars,  in  the  manner  and  at  the  cost 
surveyed,  planned,  and  estimated  by  J.  0.  Pierson,  en- 
gineer of  said  district,  and  by  the  board  of  trustees  of 
said  district,  as  exhibited  by  the  report  of  said  trustees 
filed  this  day  with  the  elerk  of  this  board.'' 

These  allegations  were  denied  by  the  defendant,  and 
the  plaintiff,  for  the  purpose  of  proving  them,  offered  in 
evidence  the  entry  in  the  record  of  the  board  of  super- 
visors of  the  county  of  Sacramento,  being  page  558  of 
the  minute-book  '^''  of  the  records  caused  to  be  kept 
by  the  board  of  supervisors,  in  which  the  clerk  of  the 
board  was  required  to  record  all  orders  and  decisions 
made  by  the  board,  and  the  daily  proceedings  had  at  all 
regular  and  special  meetings,  and  when  offered  in  evi- 
dence the  entry  therein  read  as  follows,  to  wit : — 

^'Office  of  tub  Board  of  Supervisobs, 
"Friday,  August  25,  1882. 

"Swamp-land  District  No.  407. 

"The  report  of  the  tnistees  of  Swamp-land  District 
No.  407  was  received,  and  following  reports  adopted: — 

"Ordered  that  J.  M.  Upham,  J.  M.  Stephenson,  anH 
John   Miller,    three   competent    and    disinterested    persons, 
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and  residents  of  Sacramento  County,  be  and  are  horel^ 
appointed  commissioners,  who  must,  in  the  manner  pro- 
vided bj  law,  view  the  land  of  said  district^  and  assess 
thereupon  the  proper  assessment  and  charge  for  the 
reclamation  of  said  land,  to  wit,  the  sum  of  seventy-eight 
thousand  dollars,  in  the  manner  and  at  the  cost  Burveyed, 
planned,  and  estimated  by  J.  0.  Pierson,  engineer  of 
said  district,  and  by  the  board  of  trustees  of  said  district, 
as  exhibited  by  the  report  of  said  trustees  filed  this  day 
with  the  clerk  of  this  board." 

The  attorneys  for  defendant  objected  to  said  entry  as 
evidence,  on  the  ground  that  it  appeared  to  have  been 
altered  and  changed  since  it  was  made,  and  that  it  was 
an  order  appointing  commissioners  to  view  and  assess  a 
charge  on  lands  in  Swamp-land  District  "No.  841,  and  not 
upon  land  in  Swamp-land  District  No.  407. 

Thereupon  the  plaintiffs  admitted  that  on  the  seven- 
teenth day  of  June,  1885,  the  day  before  the  trial. 
Thomas  H.  Berkey  changed  the  figures  designating  the 
number  of  the  district  from  "341"  to  "407.'' 

It  was  then  shown  that  said  Thomas  H.  Berkey  was 
the  county  clerk  of  Sacramento  on  the  25th  of  August, 
1882,  but  that  his  term  of  office  had  expired  at  the  time 
he  changed  said  records  as  above  stated;  that  the  rec- 
ord of  the  proceedings  of  the  board  of  supervisors  of  the 
twenty-fifth  day  of  August,  1882,  of  which  said  page  659 
of  minute-book  **K"  was  a  part,  was  signed  by  P.  R. 
Berkey,  the  president  of  the  board  of  supervisors,  but 
not  signed  by  Thomas  H.  Berkey,  who  was  coimty  t-lerk, 
and  by  virtue  of  his  oflSce  clerk  of  the  board  of  super 
yisors  of  said  county  at  the  time  said  entry  was  made, 
nor  was  said  record  signed  by  any  of  his  deputies;  and 
it  appears  that  said  change  was  made  by  said  Thomas 
H.  Berkey  without  the  direction  or  permission  of  said 
board  of  supervisors.  Said  Thomas  H.  Berkey,  at  the 
time  he  made  the  said  alteration,  was  a  deputy  of  the 
elerk  of  the  county  of  Sacramento,  and  as  such  was  ad- 
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ing  clerk  of  the  board  of  supervisors  when  sitting  as  A 
board  of  equalization.  The  board  of  supervisors  was 
not  in  session  when  the  alteration  was  made.  Bcrkey 
testified  that  he  made  it  as  soon  as  his  attention  was 
first  called  to  what  appeared  to  him  by  a  comparison  of 
the  records  and  examination  of  different  pages  of  said 
book  "K'*  to  be  a  clerical  error  made  by  John  H.  Par* 
nell,  deceased,  who,  in  August,  1882,  was  deputy  of  wit- 
ness, and  acting  clerk  of  the  board  of  supervisors.  A 
book  was  introduced  as  evidence,  described  by  the  wit- 
ness  ''as  the  book  of  original  entry,"  in  which  the  clerk 
first  entered  the  minutes  of  the  proceedings  of  the  board 
of  supervisors,  from  which  the  minute-book  "K"  was 
made  up.  In  that  book,  under  date  of  August  25,  1882, 
appeared  an  entry,  of  which  the  following  is  a  copy: 
"The  Board  of  Swamp-land  Commissioners  No.  407. 
Eeport  of  trustees  filed  and  ordered  adopted.     See  order." 

The  bill  of  exceptions  states  that  ''the  testimony  of 
the  witness  Berkey,  and  inspection  of  the  papers,  among 
which  was  the  original  report  of  the  trustees  of  swamp- 
land district  No.  407,  tended  to  show  that  the  order  was 
made  upon  the  report  of  the  trustees  of  the  Swamp-land 
Reclamation  District  No.  407,  and  that  the  figures  "341" 
was  merely  a  clerical  error  of  said  Pamell  in  making  up 
the  minutes  or  records  in  said  book  "K." 

The  testimony  of  said  Berkey  was  duly  objected  to  by 
defendant,  on  the  grounds  that  a  record  cannot  be  al- 
tered, changed,  or  contradicted  by  parol,  and  his  testi- 
mony was  only  an  opinion,  conclusion  or  inference  from 
circumstances,  and  was  irrelevant,  immaterial,  incom- 
petent, and  so  the  admission  in  evidence  of  the  said 
rough  minute-book,  because  the  entry  therein  was  indefi- 
nite, and  the  same  was  not  a  record,  and  irrelevant  and 
incompetent.  The  court  overruled  both  objections,  and 
admitted  the  testimony  of  said  Berkey  and  said  book  in 
evidence,  to  whieli  rulings  and  each  of  them  the  defend- 
ant then  and  there  excepted.     The  plaintiff  then  offered 
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said    entry    in    evidence    again,    to    which    the    defendant 
then  and  there  objected,  on  the  grounds, — 

1.  That  said  order  was  irrelevant,  immaterial,  and  in- 
competent; 

2.  That  said  record  has  been  changed  since  this  action 
was  commenced,  in  a  material  respect,  under  the  direc- 
tion and  with  the  knowledge  of  the  attorneys  for  the 
plaintiff; 

8.  That  the  order  made  by  the  board  of  supervisors, 
as  it  appeared  and  was  in  fact  before  changed  by  said 
Berkey,  was  an  order  appointing  commissioners  to  view 
and  assess  a  charge  upon  the  lands  in  Swamp-land  Dis^ 
trict  "No.  841,  and  not  an  order  appointing  commissioners 
to  assess  a  charge  upon  the  land  in  Swamp-land  District 
No.  407. 

The  court  overruled  the  objection,  and  admitted  said 
entry,  so  changed,  in  evidence.     The  defendant  excepted. 

We  discover  no  error  in  that  The  evidence  tended  to 
prove  that  the  board  of  supervisors  approved  the  report 
of  the  board  of  trustees,  and  appointed  commissioners 
to  view  and  assess  the  land  of  Beclamation  Swamp- 
land District  No.  407.  The  entry  made  in  book  ''K"  was 
prima  facie  evidence  of  the  facts  stated  therein.  (Code 
Civ.  Proc.,  sec.  1920.)  But  it  was  not  conclusive  of  those 
facts.  Proof  of  its  having  been  altered  might  affect  the 
credit  and  weight  to  be  given  to  it,  but  did  not  render  it 
inadmissible.  {Wayland  v.  Ware,  104  Mass.  46;  Sprague 
V.  Baily,  19  Pick.  436.)  If  the  evidence  proved  that  the 
entry  in  the  official  book,  as  it  appeared  when  offered 
in  evidence,  contained  the  order  made  by  the  board, 
the  circumstance  of  its  having  been  altered  after  it  was 
originally  entered  did  not  render  it  inadmissible. 

In  Sprague  v.  Baily,  supra,  it  became  necessary  for  the 
defendant  to  prove  that  he  had  tnken  the  oath  required 
to  be  taken  by  a  collector  of  taxes.  The  records  of  the 
town  were  produced  at  the  trial,  and  contained  an  entry 
of   his   having   taken   the   oath   of   office   as   ''treasurer.** 
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The  defendant  moved  that  the  town  derk  should  be  per- 
mitted to  amend  his  record.  This  was  objected  to  by 
the  plaintiff.  The  objection  was  overruled^  and  the  derk 
amended  by  striking  out  the  word  "treasurer**  and  in- 
serting the  words  "collector  of  taxes,  according  to  the 
best  of  my  knowledge  and  belief."  On  appeal  to  the 
supreme  court,  the  counsel  for  plaintiff  insisted  that  this 
was  error.  Shaw,  C.  J.,  said:  "Upon  this  point  the 
court  are  of  opinion  that  there  was  competent  evidenoo 
to  go  to  the  jury  to  find  whether  the  defendant  was 
sworn  as  collector  or  not  The  entry  in  the  book  is  « 
memorandum,  not  a  record,  and  may  be  left  to  the  jury 
with  other  evidence  upon  the  fact.'* 

In  the  case  now  before  us  it  was  necessary  for  the 
oourt  to  find  whether  the  order  introduced  in  evidence 
related  to  district  No.  407  or  to  district  No.  841.  Evi- 
dence tending  to  prove  that  it  related  to  either  was, 
in  our  opinion,  admissible.  The  original  entry  of  the 
derk  was  prima  facie  evidence  that  the  order  was  en- 
tered as  it  passed,  but  not  conclusive.  The  alteration 
did  not  prove  or  disprove  that  the  original  entry  was 
erroneous.  The  validity  of  the  assessment  depended  on 
the  order  made  by  the  board,  not  upon  the  order  entered 
by  the  clerk  in  his  book.  The  entry  of  the  order  was 
prima  facie  evidence  that  it  had  been  duly  made  as 
entered.  But  this  might  be  contradicted  and  overcome 
by  other  evidence.     (Code  Oiv.  Proa,  sec.  1833.) 

We  think  it  was  clearly  shown  that  the  original  entry 
of  the  order  was  erroneous,  and  that  the  order  made  by 
the  board  ia  correctly  expressed  in  the  amended  entry. 
It  was  upon  this  point  that  the  judgment  and  order  of 
the  court  below  was  reversed  by  Department  One  of  tins 
court,  and  upon  this  point  the  case  was  ordered  to  bo 
heard  in  Bank. 

Upon  the  other  exceptions  we  are  satisfied  with  the 
views  expressed  in  the  opinion  fiiled  by  the  Department, 
which  are  as  follows  ^— 
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'The  defendant  also  objected  to  the  assessment  list, 
offered  in  evidence  by  the  plaintiff,  upon  several  grounds, 
and  his  objections  were  overruled.  One  ground  of  ob- 
jection was  that  the  land  was  not  properly  described. 
The  code  required  the  list  to  contain  'a  description 
by  legal  subdivisions,  swamp-land  surveys,  or  natural 
boundaries  of  each  tract  assessed,'  and  'the  number  of 
acres  in  each  tract'  The  land  assessed  to  the  defendant 
was  described  as  a  portion  of  two  swamp-land  surveys, 
^bounded  on  the  north  by  the  lands  of  Mrs.  E.  F.  Davis, 
on  the  east  by  the  lands  of  L.  C.  Rube,  on  the  south  by 
the  lands  of  the  Pacific  Mutual  Life  Insurance  Com* 
pany,  and  on  the  west  by  Old  River;  number  of  acres, 
one  hundred.'  This  should  be  held,  we  think,  to  be  a 
sufficient  description,  as  otherwise  it  would  seem  impos- 
sible  to  describe  the  land  so  as  to  comply  with  the  stat- 
ute. Evidently  it  could  not  have  been  described  by 
legal  subdivisions,  nor,  being  a  portion  of  two  surveys, 
by  swamp-land  surveys.  If,  then,  the  words  'natural 
boundaries'  are  to  be  construed  as  excluding  all  arti- 
ficial boundaries,  or  boundaries  made  by  man^  it  must 
follow  that  no  sufficient  description  of  the  land  could 
be  made.  We  do  not  think  such  a  result  was  intended 
or  should  be  declared.  In  our  opinion  any  description 
which  clearly  identifies  and  marks  out  the  land  ia 
sufficient 

"Another  ground  of  objection  was  that  it  did  not 
appear  from  the  face  of  the  assessment  list,  or  from  any 
other  evidence,  that  the  assessment  or  charge  was  made 
in  proportion  to  the  whole  expense,  and  to  the  benefits 
which  would  result  from  the  works  of  reclamation,  nor 
that  the  charge  was  estimated  in  gold  and  silver  coin  of 
the  United  States,  nor  in  any  kind  of  money.  Section 
8456  of  the  Political  Code  requires  the  commissioners  to 
*view  and  assess  upon  the  lands  situated  within  the  dis- 
trict a  charge  proportionate  to  the  whole  expense  and 
to  the  benefits   which  will   result  from   such   works,   and 
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estimate  it  in  gold  and  silver  coin  of  the  United  States, 
And  section  3461  provides  what  the  Kst  must  contain, 
as  follows:  'The  list  must  contain:  1.  A  description 
by  legal  subdivisions,  swamp-land  surveys,  or  natural 
boundaries,  of  each  tract  assessed;  2.  The  number  of 
acres  in  each  tract;  3.  The  names  of  the  owners  of  each 
tract,  if  known;  and  if  imknown,  that  fact;  4.  The 
amount  of  the  charge  assessed  against  each  tract' 

"The  list  returned  was  signed  by  the  supposed  com- 
missioners, and  complied  with  the  requirements  of 
section  3461,  and  there  is  nothing  to  show  that  the  assess- 
ment was  not  made  in  full  compliance  with  section  3456. 
The  commissioners  were  not  required  to  report  that  in 
making  the  assessment  they  had  complied  with  the  re- 
quirements of  section  3456,  and  if  they  had  done  so  their 
certificate  to  that  effect  would  not  have  been  even  prima 
facie  evidence  of  the  fact  (People  v.  Eager,  49  CaL  232.) 
They  were,  however,  charged  with  an  official  duty,  and 
in  the  absence  of  all  evidence  to  the  contrary,  must  be 
presumed  to  have  regularly  performed  that  duty.  (Code 
Civ.  Proc,  sec  1963,  subd.  15.)  It  is  true  that  there 
was  no  dollar-mark  before  the  figures  %764.45,'  placed 
opposite  the  name  of  the  defendant,  under  the  heading  of 
'Amount  of  charges  assessed';  but  the  record  shows  that 
this  was  only  one  of  a  number  of  assessments  contained 
in  the  list,  and  that  'in  a  number  of  cases  there  was  a 
dollar-mark  ($)  preceding  the  figures  in  columns  headed 
with  the  words  '^Amount  of  charges  assessed,"  and  ^n  a 
number  of  instances,  as  in  this,  the  dollar-mark  did  not 
appear.'  It  is  not  shown  when  or  in  how  many  places 
the  dollar-mark  did  appear,  but  if  it  was  prefixed  to  some 
of  the  items  in  the  column,  then  all  the  figures  standing 
in  the  same  column,  and  in  the  same  relation  to  other 
similar  items,  must  be  construed  to  be  dollars,  without 
a  repetition  of  the  mark  before  each  item.  (People  v. 
Empire  0.  &  8.  3f.  Co.,  33  Cal.  171.) 

''Still  another  ground  of  objection  was,  that  it  did  not 
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appear  that  TJpham,  Stephenson,  and  Miller  took,  snb- 
acrihed^  and  filed  their  oath  of  office  in  the  office  of  the 
oountj  derk  before  they  assessed  the  land  and  made  the 
assessment  list  It  did  appear  that  they  were  sworn  ver- 
bally by  a  justioe  of  the  peace  before  they  went  out  to  view 
the  land.  It  is  not  necessary  to  decide  whether  or  not 
they  were  such  officers  as  sections  904  and  909  of  the  Polit- 
ical Code  refer  to ;  f or,  if  they  were,  their  official  acts,  after 
being  fully  performed,  were  not  rendered  void  by  the 
fact  that  they  had  failed  to  comply  strictly  with  the  re- 
quirements of  those  sections." 
Judgment  and  order  confirmed. 

McFabland^  J.y  Seabls^  0.  J.,  Tbkplb,  !•,  Patbbsov, 
J.,  and  Thorntok^  J.,  concurred. 


tKo.  118S0.     In  Banlc^March  80,  1888.] 

SAMUEL  DAVIS,  Appellant,  v.  COUNTY  OF  YUBA, 

Respondent. 

B0HD8 — ^RoAD  Bonds  of  Yuba  County— Ttmb  of  Patkbnt — ^Aor  of 
Mabch  28,  1872. — ^Bonds  issued  by  the  county  of  Yuba  in  pursuance 
of  the  act  of  March  28,  1872,  for  the  purpose  of  constructing,  re- 
pairing, and  improving  wagon-roads  and  bridges  within  the  county, 
eannot  be  paid  by  the  county,  without  the  consent  of  the  holders, 
prior  to  the  expiration  of  twenty  years  from  the  date  of  their  issufly 
except  in  the  manner  and  from  the  fund  provided  for  in  the  statute; 
and  an  attempt  by  the  county  to  make  a  prior  payment  thereof  from 
a  different  fund  is  ineffectual  as  against  a  non-oonsenting  holder. 

Ito.— Ck)UP0NS — Interest. — The  coupons  on  such  bonds,  after  they  be- 
come payable,  bear  interest  from  the  time  they  are  presented  to  the 
eounty  treasurer  for  payment. 

Appxal  from  a   jndgment  of  the   Superior  Court  of 
Yuba  County,  and  from  an  order  refuaing  a  new  triaL 

The  facta  are  stated  in  the  opinion  of  Mr.  Chief  Justioa 
fiearla. 
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W.  C.  Belcher,  for  Appellant 
A.  £•  Hart,  and  S.  A.  Forbes,  for  Respondent 

The  OouBT. — ^A  rehearing  was  granted  and  the  ease 
resubmitted. 

After  carefully  considering  the  matter,  we  still  adhere 
to  our  former  opinion,  except  that  we  think  the  plaintiff 
should  recover  interest  on  his  coupons  from  the  time  he 
presented  them  to  the  county  treasurer  for  payment 

Judgment  and  order  reversed,  and  a  new  trial  ordered. 

The  following  is  the  opinion  above  referred  to,  ren- 
dered in  Bank  on  the  25th  of  May,  1887 : — 

SsABLs,  C.  J. — ^This  action  was  brought  to  recover 
five  thousand  six  hundred  dollars  and  interest,  alleged 
to  be  due  upon  coupons  attached  to  certain  bonds  issued 
by  the  county  of  Yuba,  tmder  an  act  of  the  legislature 
entitled  ''An  act  to  authorize  the  county  of  Yuba  to  issue 
sixty  thousand  dollars  of  bonds  for  the  purpose  of  con- 
structing, repairing,  and  improving  wagon-roads  and 
bridges  in  said  county  of  Yuba,"  approved  March  28, 
1872.  The  cause  was  tried  by  the  court,  and  written 
findings  filed,  upon  which  judgment  was  entered  in 
favor  of  plaintiff  for  four  hundred  dollars,  being  for 
the  interest  on  bonds  from  the  first  day  of  January, 
1882,  to  and  including  March  30,  1882.  Plaintiff  ap- 
peals from  the  judgment,  and  from  an  order  denying  a 
new  trial. 

If  defendant,  the  county  of  Yuba,  had  a  right  under 
the  law  and  by  virtue  of  their  contract  with  the  bond- 
holders, of  whom  the  plaintiff  was  one,  to  pay  off  the 
bonds  in  question  on  the  thirtieth  day  of  March,  1882, 
the  judgment  of  the  court  below  is  correct,  and  should 
be  affirmed.  If,  on  the  other  hand,  the  bonds  could  not, 
without  the  consent  of  the  holders,  be  paid  until  the  ex- 
piration of  twenty  years  from  the   date  of  their   issue, 


Digitized  by 


Google 


464  Davis  v.  County  of  Tuba.  [Sup.  Ot 

the  court  below  erred  in  refusing  to  render  judgment  in 
accordance  with  the  prayer  of  the  complaint 

The  act  of  March  28,  1872  (Stats.  1871-72,  p.  662),  so 
far  as  is  necessary  to  the  consideration  of  this  case,  reads 
as  follows: — 

"Section  1.  The  board  of  supervisors  of  the  county 
of  Yuba,  in  the  name  of  said  county,  are  hereby  author- 
ized, empowered,  and  directed  to  make,  execute,  and  issue, 
from  time  to  time  as  it  shall  become  necessary,  not  to 
exceed  sixty  thousand  dollars  of  bonds  of  said  county. 

"Sec  2.  Such  bonds  shall  be  issued  in  denominations 
of  one  thousand  dollars  each,  and  be  payable  in  twenty 
years  from  the  first  day  of  January,  1873,  and  shall  bear 
interest  at  the  rate  of  eight  per  cent  per  annum,  payable 
semi-annually  on  the  first  day  of  July  and  January  of 
each  year.  Said  bonds  and  interest  shall  be  payable  at 
the  office  of  the  treasurer  of  said  county  in  United  States 
gold  coin.  Such  bonds  shall  be  signed  by  the  chairman 
of  the  board  of  supervisors,  countersigned  by  the  county 
auditor,  and  indorsed  by  the  treasurer  of  said  county. 
Forty  coupons  shall  be  attached  to  each  bond,  and  num- 
bered consecutively,  and  shall  express  the  amount  of  in- 
terest due  at  such  payment,  and  shall  be  signed  in  the 
same  manner  as  the  bonds  are  required  to  be  signed. 
....  The  said  chairman  of  said  board  of  supervisors, 
county  auditor,  and  treasurer  shall  proceed  to  dispose  of 
said  bonds  for  the  best  sum  or  price  in  gold  coin  of  the 
United  States  they  can  procure;  provided,  that  they  shall 
not  sell  or  negotiate  the  said  bonds  at  less  than  eighty 
cents  gold  coin  on  the  dollar. 

"Sec.  4.  The  said  board  of  supervisors  shall  each 
year,  previous  to  the  making  out  the  duplicate  or  gen- 
eral assessment  list  for  said  county  in  each  year,  levy  a 
tax,  to  be  styled  the  'Yuba  Ooimty  Wagon-road  and 
Bridge  Interest  and  Sinking-fund  Tax,'  and  sufficient 
to  raise  the  amount  of  interest  required  to  be  paid;  and 
in  ten  years,  after  the  issuing  of  said  bonds  they  shall  leinf  a 
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iax  for  each  and  every  year,  to  liquidate  and  pay  said  hands, 
in  ten  years,  that  shall  then  remain  unpaid.  The  said  taxes 
shall  be  levied  and  collected  in  the  same  manner  as  the 
general  taxes  for  county  purposes,  and  when  collected, 
shall  be  paid  to  the  county  treasurer,  to  be  kept  in  a  sep- 
arate fund,  to  be  kno\vn  as  the  'Yuba  County  Wagon-road 
and  Bridge  Interest  and  Sinking  Fund,'  to  be  by  him  ap- 
plied to  the  payment  of  the  interest  as  herein  provided, 
and  for  the  redemption  and  payment  of  said  bonds,  under 
the  direction  of  the  board  of  supervisors. 

"Sec.  5.  The  said  board  of  supervisors  of  said  county 
shall  make  arrangements  for  the  payment  of  the  interest 
on  said  bonds  when  the  same  shall  become  due  at 
least  thirty  days  before  the  time  of  payment;  and  in  the 
event  said  Yuba  County  Wagon-road  and  Bridge  Interest 
and  Sinking  Fund  is  insufficient,  the  said  treasurer  shall 
draw  on  the  general  fund  of  said  county  for  said  pur- 
pose; and  in  the  event  these  funds  prove  inadequate, 
the  said  board  of  supervisors  are  hereby  authorized  to 
make  such  contracts  and  arrangements  or  loans  as  may 
be  necessary  for  payment  of  said  interest,  and  the  pro- 
tection of  the  faith  of  said  county. 

"Sec.  6.  Whenever,  at  any  time  after  the  payment 
of  the  July  interest  of  said  bonds,  there  shall  be  in  the 
funds  so  raised  for  the  payment  of  the  principal  and  interest 
of  said  bonds  a  sum  of  money  amounting  to  five  thousand 
dollars  over  and  above  the  amount  required  for  the  payment 
of  the  annual  interest,  the  said  board  of  supervisors  shall 
advertise,  in  one  or  more  public  newspapers  published 
in  the  counties  of  San  Francisco  and  Yuba,  for  a  period 
of  four  weeks,  for  sealed  proposals  for  the  redemption  of 
said  bonds;  and  ten  days  from  the  time  of  the  expira- 
tion of  the  time  of  such  publication  the  said  board  of 
supervisors  shall  open  said  sealed  proposals,  and  the 
said  treasurer  shall  pay  and  liquidate,  so  far  as  the 
funds  then  on  hand  shall  extend,  such  bonds  pre- 
sented   under    said    proposals    as    shall    have    the    lowest 
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value  proposed,  at  which  day  thej  may  be  liquidated; 
provided^  there  shall  be  no  proposals  for  less  than  par 
value,  then  the  payment  of  said  funds  on  hand  shall  be 
made  on  said  bonds  according  to  the  number  of  their 
issue,  of  which  the  board  of  supervisors  shall  give  four 
weeks'  notice  of  the  number  of  bonds  to  be  so  paid,  after 
which  time  said  bonds  shall  cease  to  bear  or  draw  in- 
terest." 

The  county  issued  its  bonds  for  the  fuU  amount  au- 
thorized by  the  act,  and  sold  them.  The  bonds  all  bore 
date  January  1,  1873,  and  were  made  payable  twenty 
years  after  date,  with  interest  at  eight  per  cent  per 
annum,  payable  semi-annually.  Plaintiff  was  the  owner 
of  the  coupons  of  twenty  of  these  bonds  (for  one  thou- 
sand dollars  each),  for  the  years  1882,  1883,  1884,  and 
the  first  half  of  1885,  upon  which  he  demanded  pay- 
ment July  2,  1885,  all  of  which  was  refused. 

The  provisions  of  the  statute  are  to  be  read  in  con- 
nection with  the  bonds.  They  constitute  a  part  of  the 
oontract  entered  into  between  the  county  and  the  bond- 
holders, and  all  persons  acquiring  possession  or  owner- 
ship of  the  bonds,  or  any  of  them,  must  be  deemed  to 
have  done  so  with  full  knowledge  of  all  the  stipulations 
contained  in  the  statute,  precisely  as  though  these  pro- 
visions were  embraced  in  the  bonds  themselves.  Viewed 
in  this  light,  it  is  apparent  that  the  bonds  were  payable 
absolutely,  and  in  any  event,  at  the  end  of  twenty  years 
from  the  first  day  of  January,  1873.  The  board  of 
supervisors  was  required  to  levy  a  tax  each  year,  to  be 
styled  the  "Yuba  County  Wagon-road  and  Bridge  Inter- 
est and  Sinking-fund  Tax."  This  tax  was  required  to 
be  sufficient  in  amoimt  to  meet  the  interest,  which  was 
payable  semi-annually.  If,  after  the  payment  of  the 
July  interest  in  any  year,  there  remained  in  this  inter- 
est and  sinking  fund  a  sum  of  money  equal  to  five  thou- 
sand dollars  over  and  above  the  amount  required  to  pay 
the  annual  interest,  it  was  to  be  paid  upon  the  principal 
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in  the  maimeT  provided  by  the  statute.  To  the  extent 
of  the  means  on  hand  thus  raised,  and  in  such  fund, 
there  can  be  no  serious  doubt  but  the  county  had  a  right 
to  extinguish  its  bonds.  It  was  so  nominated  in  tho 
law,  and  had  the  resources  of  that  fund  thus  accumu- 
lated been  sufficient  to  pay  the  bonds  in  full  at  the 
payment  of  the  July  interest,  they  could  have  been  ex- 
tinguished. 

The  further  provision  requiring  an  annual  tax  after 
ten  years  to  pay  off  the  principal  of  the  bonds  remain- 
ing unpaid  need  not  be  considered,  except  as  it  may 
tend  to  throw  light  upon  the  questions  presented,  for 
the  reason  that  the  attempted  payment  occurred  before 
the  time  for  action,  under  that  clause  of  the  statute,  had 
arrived. 

The  question  still  remains,  Had  the  board  of  super- 
visors a  right  to  resort  to  other  and  independent  means, 
such  as  issuing  new  bonds  under  sections  4048  to  4052, 
inclusive,  of  the  Political  Code,  and  by  placing  the 
means  thus  raised  in  the  sinking  fund,  to  pay  off  the 
bonds  of  plaintiff  against  his  consent?  Bespondent  con- 
cedes  that  these  bonds  are  contracts  of  which  the  act 
under  which  they  were  issued  forms  a  part,  and  the 
obligations  of  which  cannot  be  impaired  by  subsequent 
legislation.  His  contention  is,  that  it  was  the  purpose 
of  the  legislature,  by  the  act  of  March  28,  1872,  to  give 
to  the  county  of  Yuba  twenty  years  within  which  to 
make  payment  of  said  bonds  if  it  so  desired,  and  at  the 
same  time  to  confer  upon  the  county  authority  to  make 
payment  thereof  at  any  time  within  that  period,  pro- 
vided sufficient  fimds  were  in  the  hands  of  the  officers 
of  the  county  with  which  to  make  such  payment  We 
cannot  so  construe  the  act  of  March  28,  1872. 

As  before  stated,  the  bonds  were  dated  January  1, 
1873,  and  purported  on  their  face  to  have  twenty  years 
to  run.  The  holder  could  not  enforce  payment  before 
the  expiration   of  this  last   period.     For   ten  years   the 
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Bupereisors  were  required  to  levy  a  tax  suffident  to  pay 
the  interest,  and  at  the  end  of  ten  years  they  "were  re- 
quired to  levy  such  tax  for  each  and  every  year  of  the 
remaining  ten  years  as  would  be  suflBcient  to  pay  princi 
pal  and  interest  by  the  time  the  bonds  fell  due.  The 
board  of  supervisors  was  authorized  by  section  6  of  the 
act,  ^'whenever,  at  any  time  after  the  payment  of  the 
July  interest  of  said  bonds,  there  shall  be  in  the  fundi 
80  raised  for  the  payment  of  the  principal  and  interest  of 
said  bonds  a  sum  of  money  amounting  to  five  thousand 
dollars,  over  and  above  the  amount  required  for  the 
payment  of  the  annual  interest,"  etc,  to  pay  such  sum 
on  the  principal  of  the  bonds  in  the  manner  by  the  act 
provided.  A  sum  of  money  thus  raised,  and  in  the 
fund,  was  the  condition  upon  which  any  of  the  bonds 
could  be  paid  before  the  expiration  of  twenty  years.  If 
the  bonds  were  due,  it  could  make  no  difference  to  the 
holder  from  what  fund  he  was  paid;  but  the  very  ques- 
tion here  is,  Were  they  due?  The  ten  years  had  not 
expired,  and  there  could  not  have  been  in  the  treasury 
any  sum  of  money  raised  for  the  payment  of  principal, 
because  no  tax  could  be  levied  therefor  until  the  end  of 
ten  years.  What  the  board  of  supervisors  did  in  fact 
do  was  to  raise  funds  by  the  issue  and  sale  of  other 
bonds,  for  the  payment  of  those  we  are  considering. 

We  are  of  opinion  the  purchaser  of  these  bonds  had  a 
right  to  hold  and  collect  interest  on  them  for  twenty 
years,  subject  to  the  contingency  provided  in  the  stat- 
ute under  which  they  were  issued  of  having  them  paid 
sooner,  if  the  fund  therein  provided  for  should  prove 
adequate  to  that  end.  This  was  a  contingency  which 
the  purchaser  could  estimate,  and  which  might  well 
become  an  important  factor  in  determining  the  value  of 
the  offered  security.  It  was  a  part  of  his  contract,  and 
he  had  a  right  to  rely  upon  such  contingency  as  the 
only  one  under  which  the  term  of  his  investment  oould 
be  curtailed. 
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It  follows  that  plaintiff  was  entitled  to  recover  according 
to  the  prayer  of  his  complaint. 

The  judgment  and  order  appealed  from  are  reversed^ 
and  a  new  trial  ordered. 

Shabpstein,  J.,  Thobntow,  J.,  Tempub,  J.,  IfoKni* 
•TBY^  J.,  and  MoFabland^  J.,  concurred* 


[No.  12427.     In  Bank.— March  80,  1888.] 

GUILLERMO  ANDRADE,  Petitioneb,  v.  SUPERIOR 
COURT  OF  THE  CITY  AJfD  COUNTY  OF  SAN 
FRANCISCO  ET  AL,,  Respondents. 

EsTATX  OF  Decedent — ^Aocouitting  by  Survivino  Pabtneb — ^LnciTA- 
TiONs  ON  PowEB  OF  Pbobatb  Court. — Under  section  1585  of  the 
Code  of  Civil  Procedure,  the  superior  court,  in  a  proceeding  for  the 
tettlement  of  the  estate  of  a  decedent,  has  authority  to  require  a 
person,  who  admits  being  the  surviving  partner  of  the  decedent,  to 
file  his  account  of  the  partnership  affairs,  and  as  an  incident  thereto, 
to  examine  witnesses  for  the  purpose  of  determining  the  sufficiency 
of  the  account  as  filed.  But  the  court  has  no  authority  to  settle 
and  adjust  the  accounts  between  the  surviving  partner  and  the  rep- 
resentative of  the  deceased,  nor,  if  the  existence  of  the  partnership 
be  denied,  to  determine  the  question  of  its  existence  or  non-existenoe. 

Appuoation  for  a  writ  of  certiorari.  The  facts  are 
stated  in  the  opinion  of  the  court 

Byland  B.  Wallace,  for  Petitioner. 

John  A.  Wright,  for  Administrator. 

E.  B.  Taylor,  for  Absent  Heirs. 

SxABLS^  0.  J. — This  is  a  proceeding  to  review  the  a^ 
tion  of  the  superior  court  of  the  city  and  county  of  San 
Prancisco  (department  9,  in  probate)  in  requiring  the 
petitioner  to  testify  touching  certain  lands  and  property. 

It  appears  from  the  petition   that  Philip  A.   Roach  is 
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the  duly  qualiiicJ  and  acting  administrator  of  the  estate 
of  Thomas  11.  Blythe,  deceased^  which  estate  was  and  is 
being  administered  in  said  court,  and  under  the  juris- 
diction thereof. 

That  on^  to  wit,  July  25,  1887,  said  Roach,  as  adminis- 
trator, represented  to  the  court  in  probate  that  the  peti- 
tioner was  the  surviving  partner  of  the  said  Thomas  H. 
Blythe,  deceased,  in  certain  lands  and  enterprises  in  the 
republic  of  Mexico;  that  thereafter  the  court  made  an 
order  requiring  petitioner  to  render  an  account  as  to 
said  matters  as  such  surviving  partner;  that  in  obedience 
to  said  order,  petitioner  rendered  an  account  as  required 
by  said  order. 

That  thereafter,  and  on  the  eighteenth  day  of  Novem- 
ber, 1887,  the  said  court  ordered  this  petitioner  to  be* 
sworn  at  the  instance  of  the  administrator,  and  to  an- 
swer questions  concerning  said  account,  and  concerning 
said  lands  and  enterprises;  coimsel  for  petitioner  ob- 
jected to  the  examination,  upon  the  ground  that  the  court 
had  no  jurisdiction  to  so  order,  or  to  examine  the  peti- 
tioner as  to  the  matters  aforesaid,  and  the  objection 
being  overruled,  and  the  court  having  proceeded  to  sucli 
examination  and  continuing  the  same,  petitioner  sues 
out  a  writ  of  review. 

An  examination  of  the  record  shows  that  the  court 
proceeded  upon  the  theory  that  Andrade  was  a  surviving 
partner  of  Blythe.  The  petition  of  the  administrator 
upon  which  the  order  for  an  accounting  was  made  avers 
such  to  be  the  fact;  the  order  of  the  court  requiring  him 
to  account  describes  him  as  such,  and  while  his  account 
is  preceded  and  followed  by  a  protest  against  being  re- 
quired to  render  such  account,  he  nowhere,  so  far  as  we 
can  see,  expressly  denies  his  status  as  such  surviving 
partner. 

The  report  as  rendered  the  court  by  petitioner  was 
objected  to  by  tlie  administrator,  as  affording  no  adequate 
information  in  respect  to  the  matters  of  and  concerning 
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which  petitioner  was  required  to  account;  and  on  the 
eleventh  day  of  November,  1887>  the  matter  coming  on 
regularly  for  hearing  upon  the  objections  of  the  admin- 
istrator to  the  sufficiency  of  the  account,  counsel  for  the 
administrator  called  Andrade  as  a  witness,  claiming  the 
right  to  examine  him  imder  oath,  touching  the  matters 
involved  in  said  account 

Counsel  for  Andrade  objected  to  his  being  sworn  or 
compelled  to  testify,  upon  the  ground  that  the  court, 
while  exercising  probate  jurisdiction  thereof,  had  no 
jurisdiction  to  compel  such  oath  or  the  giving  of  such 
testimony. 

The  court  overruled  the  objection,  to  which  ruling  an 
exception  was  noted. 

Counsel  for  petitioner  put  certain  questions  to  him 
with  a  view  to  showing,  as  he  claimed,  that  there  had 
been  since  the  death  of  Blythe  certain  breaches  of  a  con- 
tract or  contracts  by  the  estate,  existing  between  Blythe 
and  the  petitioner,  whereby  the  partnership  or  trust  re- 
lation between  petitioner  and  the  estate  of  Blythe  had 
ceased,  and  therefore,  that  the  estate  had  no  further  in- 
terest in  the  property. 

Objection  was  made  to  this  testimony,  upon  the  ground, 
as  nearly  as  we  can  see  from  the  record,  that  if  there 
was  a  partnership  at  the  date  of  Blythe's  death,  the  right 
to  an  accounting  existed,  etc 

Objection  sustained. 

But  little  progress  was  made  when  a  continuance  of 
the  examination  was  had,  and  pending  such  continuance 
the  application  was  made  to  this  court  for  a  writ  of  re- 
view as  in  the  petition  stated. 

*^hen  a  partnership  exists  between  the  decedent,  at 
the  time  of  his  death,  and  any  other  person,  the  surviv- 
ing partner  has  the  right  to  continue  in  possession  of 
the  partnership,  and  to  settle  its  business,  but  the  inter- 
est of  the  decedent  in  the  partnership  must  be  included 
in  the  inventory^  and  appraised  as  other  property. 
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''The  surviving  partner  must  settle  the  affairs  of  the 
partnership  without  delay,  and  account  with  the  executor 
or  administrator 

''Upon  the  application  of  the  executor  or  administra- 
tor, the  court,  or  a  judge  thereof,  may  whenever  it  ap- 
pears necessary,  order  the  surviving  partner  to  render 
an  account,  and,  in  case  of  neglect  or  refusal,  may,  after 
notice,  compel  it  by  attachment;  and  the  executor  or 
administrator  may  maintain  against  him  any  action 
which  the  decedent  could  have  maintained."  (Code  Civ, 
Proc,  sec  1585.) 

The  probate  court  has  no  authority  to  settle  and  adjust 
accoimts  between  a  surviving  partner  and  the  representa- 
tive of  a  deceased  one.  Its  power  is  limited  to  requiring 
the  survivor  to  account. 

The  right  to  demand  and  have  an  account  includes 
the  right  to  have  all  that  the  term  imports,  viz.,  such  a 
detailed  statement  of  the  partnership  affairs  as  will  af- 
ford information  of  the  condition  of  the  business, — ^the 
assets,  the  credits,  and  indebtedness  of  the  firm  as  such, — 
and  the  condition  of  the  accounts  as  between  the  partners 
themselves. 

Under  the  authority  conferred  by  section  1585,  supra, 
we  have  no  doubt  but  that  upon  the  coming  in  of  an 
account  by  a  surviving  partner  which  is  lacking  in  the 
essentials  imported  by  the  term,  the  court  may  require 
and  enforce  such  other  and  further  account  as  may  bo 
in  the  power  of  the  survivor  to  furnish,  and  necessary  to 
a  correct  understanding  of  the  affairs  of  the  partnership. 

This  duty  performed,  and  the  limit  of  power  is  reached. 

The  court  cannot  settle  and  adjust  the  account  If  un- 
satisfactory, this  can  only  be  done  by  a  court  of  equity. 

In  Theller  v.  Such,  57  Cal.  447,  it  was  said  the  "probate 
oourt  has  no  more  jurisdiction  to  provide  for  a  partner- 
ship account  and  decree  a  balance,  where  the  partnership 
has  been  dissolved  by  the  death  of  a  partner,  than  where 
it  has  been  dissolved  by  any  other  cause.'' 
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The  assets  which  pass  to  the  executor  or  administrator 
consist  of  the  individual  estate  of  the  decedent.  Partner- 
ship assets,  as  such,  form  no  part  of  such  individual 
estate;  the  residuum  only,  after  satisfying  liabilities  and 
advances,  if  any,  made  by  the  survivor,  becomes  the 
property  of  the  estate.  If  questions  arise  in  the  course 
of  settlement  of  partnership  affairs  which  cannot  be  ad« 
justed  without  recourse  to  the  courts,  the  probate  court 
is  not  the  forum  in  which  such  questions  can  be  solved, 
but,  like  other  questions  cognizable  in  courts  of  equity, 
they  must  be  determined  in  the  last-named  courts. 

If  the  existence  of  a  partnership  between  a  decedent 
and  survivor  is  denied  by  the  latter,  the  probate  court 
cannot  ajudicate  the  question  and  decree  the  existence 
or  non-existence  of  the  relation.  The  status  being  ad- 
mitted, the  court  may  call  upon  the  survivor  to  render 
an  account. 

As  ancillary  to  the  right  of  the  court  to  enforce  an 
accounting  by  the  surviving  partner,  and  to  enable  it  to 
determine  whether  what  purports  to  be  an  account  is  such 
in  reality,  or  whether  another  and  further  account  is 
requisite,  the  right  to  examine  the  surviving  partner  under 
oath,  or  any  other  witness  or  witnesses  who  may  possess 
information  germane  to  the  question,  would  seem  proper. 

The  court  cannot  be  supposed  to  know  intuitively  when 
such  an  account  is  presented  whether  or  not  it  is  in  sub- 
stance and  detail  such  as  should  be  furnished  under  the 
statute.  The  needed  information  can  only  be  acquired 
through  the  medium  of  testimony.  Petitioner  was  a 
competent  witness  by  whom  to  establish  facts  which  the 
court  had  a  right  to  possess  before  approving  the  accoimt 
rendered. 

Assuming,  then,  as  we  do,  that  the  record  shows  the 
existence  of  a  partnership  between  Blythe  and  petitioner 
at  the  time  of  the  death  of  the  former,  we  hold  that  the 
court  had  authority  to  require  the  latter  to  file  his  account 
€Jt    the   partnership    afiairs,    and,    as    an    incident   there- 
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to,  to  examine  witnesses,  the  petitioner  included^  for 
the  purpose  of  determining  the  sufficiency  of  the  account 
as  filed. 

The  judgment  of  this  court  is,  that  the  proceedings  of 
the  court  below  be  and  they  are  hereby  affirmed 

MoFabland,  J.,  Thornton^  J.,«  Patsrsoit,  J,,  Tskplb. 
J.^  and  Shabpsteik^  J.,  concurred. 


[No.  12387.     In  Bank.— March  80,  1888.) 

THOMAS    MITCHELL,     Respondent,    v.     AMADOB 

CANAL  AND  MINING  COMPANY,  Appellant. 

MoBTOAOB — Water-ditch — New  Ditch  when  dobs  not  Pass  bt  Fobb> 
CLOSURE  Sale. — ^A  decree  foreclosing  a  mortgage  on  a  water-ditch 
particuiarlj  described  as  lying  between  given  termini,  and  a  sher- 
iff's deed  given  in  pursuance  thereof,  does  not  operate  to  pais  the 
title  to  a  new  and  independent  ditch  subsequently  constructed  by  a 
purchaser  pendente  lite  from  the  mortgagor,  along  a  different  course 
and  between  different  termini,  for  the  purpose  of  being  used  by  him 
in  place  of  the  mortgaged  ditch,  when  the  new  ditch  is  not  an  ap- 
purtenance of  nor  an  improvement  on  the  original  ditch. 

Id. — Waste— -IfjQ  CITABLE  REifEOT  for.— The  remedy  for  waste  is  ordi- 
narily at  law;  but  where  relief  is  sought  for  the  purpose  of  preserv- 
ing the  security  of  a  mortgage,  equity  will  interpose  by  injunction, 
both  before  and  after  a  decree  of  foreclosure,  to  prevent  future 
waste,  and  in  the  same  action  an  accounting  will  be  decreed,  and 
compensation  given  for  past  waste. 

Evidence — Estoppel — Declarations. — Where  the  plaintiff  offers  in  evi- 
dence certain  declarations  made  by  the  defendant,  claiming  that  the 
same  constitute  an  estoppel,  evidence  is  admissible  on  behalf  of  the 
defendant  of  statements  made  by  the  plaintiff  tending  to  show  tliat 
he  placed  no  reliance  upon  the  declarations  of  the  defendant  at  the 
time  they  were  made,  and  did  not  then  regard  them  as  an  estoppel. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Cal- 
averas County,  and  from  an  order  refusing  a  new  triaL 

The  findings  of  the  lower  court  show  in  substance  that 
the  Butte  Canal  and  Ditching  Company  was  incorporated 
{September   19,   1857,   to  divert  the  waters  of  the  north 
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fork  of  the  Mokelumne  River  from  a  point  known  as 
Piiir  log  Crossing,  in  Amador  County,  and  by  means 
of  ditches,  flumes,  etc.,  convey  said  waters  therefrom  to 
Hoodville,  and  other  points  south  and  west  of  Butte  City, 
to  be  used  for  mining,  agricultural,  mechanical,  ana 
chemical  purposes;  that  the  said  Butte  Canal  and 
Ditching  Company  was  the  owner  of  the  said  water, 
water  rights,  privileges,  and  franchises,  etc;  that  prior 
to  August  12,  1868,  the  said  Butte  Canal  and  Ditching 
Company  conveyed  all  of  the  said  property,  rights,  water 
rights,  privileges,  and  franchises  to  William  Stickles,  C. 
D.  Horn,  A.  M.  Harris,  Isaac  Tripp,  and  G.  S.  Tripp,  co- 
partners, doing  business  as  the  Butte  Ditch  Company: 
that  at  the  time  alleged  in  the  complaint  said  copart- 
ners, comprising  said  firm  of  the  Butte  Ditch  Company, 
duly  executed  to  the  plaintiff  the  two  mortgages  men- 
tioned in  the  complaint  upon  all  of  the  said  property,  aa 
security  for  the  payment  of  the  notes  mentioned  in  the 
complaint,  which  mortgages  were  duly  recorded  in  the 
office  of  the  county  recorder  of  Amador  County. 

That  said  Butte  Ditch  Company  borrowed  the  luoneT 
of  the  plaintiff,  for  which  said  mortgages  were  security, 
for  the  purpose  of  repairing,  extending,  and  improving 
said  property,  and  that  said  company,  immediately  after 
obtaining  said  money,  expended  a  large  portion  thereof 
in  the  extension  of  the  said  ditch  up  the  north  fork  of 
the  Mokelimme  River,  twelve  hundred  or  thirteen  hun- 
dred feet  above  Old  Pine-log  Crossing,  by  means  of  an 
iron  pipe  having  a  carrying  capacity  of  fifteen  hundred 
inches  of  water,  and  by  means  of  said  pipe  and  ditch  the 
waters  of  said  stream  were  taken,  used,  and  enjoyed  by 
said  Butte  Ditch  Company. 

That  on  the  21st  of  January,  1870,  the  said  Butte 
Ditch  Company,  for  the  improvement  of  the  property 
which  it  had  mortgaged,  and  so  as  to  use  the  same  to 
better  ad\i:aitage,  changed  the  point  of  tapping  said 
north  fork  of  the  Mokelumne  Biver,  up  said  stream  to  a 
LXXV.Oai.^— 80 
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point  about  two  hundred  rods  above  Old  Pine-log  Cross- 
ing, and  on  said  day  did  fix  the  quantity  of  water  claimed 
by  it  at  five  thousand  cubic  inches  of  water,  mining 
measure,  by  the  posting  of  a  notice,  and  that  the  water 
is  diverted  from  said  stream  at  said  point  under  the  same 
franchises  and  rights  of  way  formerly  owned  by  said 
ditch  company. 

That  thereafter  said  mortgaged  property  was  duly  con- 
veyed by  the  Butte  Ditch  Company  to  0.  0.  Bowman, 
subject  to  said  mortgages,  the  amount  of  the  mortgages 
being  deducted  from  the  price  paid  for  the  proi'L.ry  by 
Bowman,  who  assumed  said  mortgages,  and  agreed  to 
pay  them. 

That  on  July  16,  1870,  said  0.  0.  Bowman  sold  the 
said  mortgaged  property  to  the  Sutter  Canal  and  Mining 
Company,  subject  to  said  mortgages,  and  said  company 
assumed  and  agreed  to  pay  the  mortgages  as  part  of  the 
purchase  price  thereof. 

That  the  Sutter  Canal  and  Mining  Company,  after 
purchasing  and  taking  possession  of  the  mortgaged  prop- 
erty, called  it  the  Sutter  Canal  and  Mining  Company's 
Ditch;  that  the  company  bought  the  property  aforesaid 
with  the  intention  of  improving  it,  and  did  reconstruct 
said  ditch  along  the  general  course  of  the  old  Butte  ditch 
below  a  point  called  Bald  Bock,  on  the  north  side  of  the 
north  fork  of  the  Mokelumne  Eiver,  and  a  part  of  the 
way  on  the  same  location  that  the  old  Butte  ditch  occu- 
pied; that  this  work  of  improvements  and  reconstruc- 
tion was  done  by  said  company  under  the  rights,  priv- 
ileges, franchises,  and  water  rights  formerly  owned 
by  the  said  Butte  Ditch  Company,  and  which  were  cov- 
ered by  the  mortgages  to  this  plaintiff,  and  that  said 
work  was  done  in  order  to  employ  to  better  advantage 
said   rights,  privileges,  etc 

That  the  said  improvements  made  by  the  Sutter  Canal 
and  Mining  Company  consisted  of  a  ditch  larger  than 
the  old  Butte  ditch,  and  were  upon  a  grade  of  five  feet 
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four  inches  less  fall  per  mile,  and  extended  from  a  point 
on  Tanner's  Ranch,  above  the  town  of  Sutter  Creek,  to  a 
point  called  the  tunnel  above  Slab  Town,  and  thence  up 
the  north  side  of  the  north  fork  of  the  Mokelumne 
River  to  a  point  called  Bald  Rock,  about  nine  miles 
below  the  head  of  the  old  Butte  ditch. 

That  from  the  tunnel  to  Bald  Rock  said  ditch  was  on 
the  same  general  line  as  the  old  Butte  ditch,  and  was  so 
constructed  that,  at  the  tunnel,  the  works  constructed  bv 
the  Sutter  Canal  and  Mining  Company  were  forty  feet 
above  the  old  Butte  ditch,  and  from  that  point  to  the 
lower  end  of  Bald  Rock  they  approached  each  other, 
coming  together  at  that  point,  where  they  connected, 
and  constituted  one  continuous  line  of  ditch  at  the  time 
of  the  assignment  of  said  property  to  Joseph  Naphtaly, 
and  at  the  time  of  the  purchase  thereof  by  the  defendant; 
that  in  doing  such  work  no  attention  was  paid  to  the 
old  Butte  ditch,  which  was  filled  up  and  destroyed  by 
the  Sutter  Canal  and  Mining  Company  below  Bald  Rock, 
and  said  company  took  and  used  the  timber  of  which  the 
flumes  thereof  were  built  for  cabins  for  their  workmen, 
blacksmith-shops,  etc.,  and  also  took  up  the  iron  pipe, 
constituting  a  portion  of  the  old  Butte  ditch,  below  Bald 
Rock,  and  appropriated  the  same  to  their  own  use. 

That  on  April  6,  18T0,  and  before  Bowman  or  the 
Sutter  Canal  and  Mining  Company  acquired  such  prop- 
erty, the  plaintiff  duly  commenced  an  action  for  the 
foi'eclosure  of  his  mortgages  on  the  same;  and  on  said 
date  duly  filed  and  recorded  a  lis  pendens  therein  and 
that  Bowman  and  the  Sutter  Canal  and  Mining  Company 
knew  and  had  notice  of  said  mortgages,  and  of  the  pen- 
dency of  said  action  when  said  property  was  conveyed  to 
tliem. 

That  the  Sutter  Canal  and  Mining  Company,  after 
buying  said  property,  and  while  improving  it,  requested 
the  plaintiff  to  delay  proceeding  in  such  foreclosure 
action,  and  give  it  further  time  to  pay  said  mortgages,  aa 
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it  needed  the  funds  then  on  band  to  improve  said  mort- 
gaged property,  that  it  was  improving  it,  and  that  by  so 
doing  was  making  his  security  better  all  the  time,  and 
promised  to  pay  said  mortgages  with  interest  thereon,  if 
the  plaintiff  would  extend  the  time  of  their  payment,  and 
that  it  did  pay  plaintiff  $1,750  on  account  of  the  interest 
thereon. 

That  plaintiff,  relying  upon  such  statements,  delayed 
his  foreclosure  proceedings  until  said  company  was  ad- 
judged a  bankrupt,  on  March  8,  1872,  and  Joseph  Naph- 
taly  was  appointed  assignee,  and  said  mortgaged  properly, 
so  improved,  was  assigned  to  him. 

That  on  October  4,  1873,  plaintiff  obtained  judgment 
in  said  foreclosure  action,  and  said  mortgaged  property 
was  sold  by  the  sheriff  of  Amador  County  to  plaintiff, 
and  a  certificate  of  sale  duly  issued  to  him. 

That  pursuant  to  an  order  of  sale  made  by  the  United 
States  district  court  on  July  17,  1873,  Joseph  Naphtaly, 
as  assignee  of  said  bankrupt,  sold  to  the  defendant  the 
said  property  assigned  to  him,  subject  to  plaintiff's 
mortgages;  that  said  sale  was  confirmed  by  said  court, 
and  conveyance  executed  by  said  assignee  on  October 
11,  1878. 

That  the  property  so  conveyed  to  defendant  was  the 
same  property  that  was  mortgaged  to  plaintiff,  although 
altered  and  improved,  and  that  all  the  franchises,  water 
rights,  etc.,  were  those  formerly  owned  by  the  Butte 
Ditch  Company. 

That  defendant  took  possession  of  said  property  under 
the  deed  conveying  the  same  to  it,  and  called  the  same 
the  Amador  Canal  and  Mining  Company's  ditch,  by 
which  name  it  has  ever  since  been  known,  and  oom- 
pleted  the  improvements  commenced  by  the  Sutter  Canal 
and  Mining  Company;  but  that  all  said  improvements 
were  made  under  the  rights,  franchises,  etc,  aforesaid, 
and  to  use  to  better  advantage  the  water  rights  covered 
by   said   mortgages,    and    passed    to    plaintiff    under   the 
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sheriff's  deed,  and  plaintiff  is  now  the  owner  of  all  of  said 
property. 

That  the  improvements  so  made  bj  the  defendant 
consisted  of  a  ditch  larger  than  the  old  Butte  ditch,  and 
upon  a  different  grade,  and  extended  from  the  lower  end 
of  Bald  Bock  up  the  north  side  of  the  north  fork  of  the 
Mokeliunne  Biver  about  nine  miles  to  the  point  where 
said  mortgagors  had  removed  their  location  of  their 
water  rights,  and  took  the  waters  of  said  stream  thence, 
and  has  ever  since  and  still  continues  to  take  said  water 
thence;  that  all  of  said  works  so  constructed  by  defend- 
ant were  on  the  same  general  line  as  the  old  Butte  ditch, 
but  a  few  feet  above  the  same,  except  at  Bald  Bock,  where 
they  came  together;  and  that  in  the  construction  thereof 
the  defendant  filled  up  and  destroyed  the  old  Butte 
ditch  above  Bald  Bock,  and  took  and  used  the  lumber 
of  which  the  flumes  thereof  were  constructed  for  cabins, 
blacksmith-shops,  etc.,  and  appropriated  to  its  own  use 
the  iron  pipe  put  in  at  the  head  of  the  old  ditch  in  1868; 
that  the  defendant  connected  its  works,  so  constructed 
by  it,  with  those  constructed  by  the  Sutter  Oanal  and 
Mining  Company  at  the  point  just  below  Bald  Bock,  and 
they  now  constitute  one  connected  line  of  ditch,  by 
means  of  which  defendant  is  now  enjoying  and  has 
ever  since  prior  to  December  12,  1874,  enjoyed  the 
water  rights  mortgaged  to  plaintiff. 

That  on  the  9th  of  May,  1874,  Joseph  Naphtaly,  ou 
behalf  of  defendant,  commenced  an  action  against  plain- 
tiff, and  obtained  an  injunction  against  him,  whereby 
the  execution  of  said  sheriff's  deed  was  prevented  until 
May,  1884,  when  final  judgment  was  rendered  in  said 
action,  and  said  injunction  was  dissolved. 

That  on  December  12,  1874,  defendant  began  an  ac- 
tion against  plaintiff  and  said  sheriff  to  set  aside  said 
foreclosure  and  sale  to  plaintiff,  and  procured  an  injunc- 
tion enjoining  the  sheriff  from  executing  and  plaintiff 
from  procuring  a  deed  of  said  property. 
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That  iu  both  of  these  actions  against  plaintiff  Thomas 
Mitchell,  the  plaintiffs  alleged  that  the  property  sold  to 
this  plaintiff  at  foreclosure  sale  was  the  property  which 
by  the  assignment  in  bankruptcy  aforementioned  vested 
in  Joseph  Naphtaly  as  assignee  of  said  company;  and 
said  actions  were  prosecuted  to  relieve  the  property  pur- 
chased by  defendant  at  the  assignee's  sale  from  plaintiff's 
mortgages;  that  the  action  of  the  Amador  Canal  and 
Mining  Company  against  this  plaintiff  was  determined 
in  his  favor,  and  that  it  was  therein  decreed  that  said 
judgment,  decree,  and  sale  were  valid  and  binding  upon 
the  property  purchased  by  defendant  herein  at  assignee's 
sale,  and  that  this  plaintiff  was  entitled  to  the  possession 
of  said  property,  and  that  the  ditch  property,  water  rights, 
etc,  purchased  by  defendant  herein  at  said  assignee's 
sale,  were  liable  for  the  payment  of  plaintiff's  mortgages. 

That  defendant,  ever  since  November  10,  1873,  has 
been  in  possession  of  said  property,  and  has  received 
the  profits,  etc.,  thereof;  that  plaintiff,  prior  to  the  com- 
mencement of  this  action,  demanded,  and  was  refused 
by  defendant,  the  possession  of  said  property;  and  thai 
he  has  not  been  damaged  except  by  the  loss  of  the  rents, 
etc,  of  said  property,  the  amount  of  which  plaintiff  did 
not  prove. 

That  claim  of  defendant  against  plaintiff  to  said  prop- 
erty is  unjust  and  unfounded;  that  said  defendant  is 
not   insolvent. 

That  in  1881  defendant  repaired  the  lower  end  of  the 
old  Butte  ditxsh  below  the  tunnel,  and  ran  water  through 
it  for  some  time,  which  water  was  conveyed  to  it  from 
the  new  line  of  ditch  and  sold  by  defendant  to  parties 
for  use. 

That  drfondant  does  not  own  the  new  line  of  ditch 
conptrnctod  by  it  and  said  Sutter  Canal  and  Mining 
Coni]iany,  nor  any  of  the  appurtenances,  water  rights,  or 
franchises  pertaining  thereto,  but  that  such  ditch  and 
appurtenances  were  constructed  to  take  the  place  of  the 
old  Butte  ditch,  and  fo^  the  purpose  of  using  the  water 
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rights  and  franchises  thereof  to  better  advantage;  and 
the  title  to  all  of  said  property,  including  the  water 
rights,  etc.,  pertaining  thereto,  became  vested  in  plain- 
tiff by  said  sale  and  sheriff's  deed  in  said  foreclosure 
proceedings,  and  he  has  ever  since  been  and  is  now  the 
owner  thereof. 

The  plaintiff  is  not  entitled  to  recover  any  rents  or 
profits  owing  to  a  failure  of  proof  as  to  amount 

As  conclusion  of  law  the  court  found  that  the  plaintiff 
is  entitled  to,  and  that  he  have  and  recover  from  the 
defendant,  and  all  persons  claiming  under  defendant 
subsequent  to  April  6,  1870,  the  possession  of  all  of  the 
property  now  known  as  the  "Amador  canal,"  with  all 
of  its  appurtenances  as  the  same  is  now  used,  together 
with  the  water  rights  and  franchises  belonging  thereto; 
and  that  the  defendant,  and  all  persons  claiming  under 
it  subsequent  to  April  6,  1870,  be  forever  enjoined  and 
debarred  from  asserting  any  claim  to  any  of  said  prop- 
erty adverse  to  plaintiff;  and  that  the  plaintiff  have  hia 
costs.  The  further  facts  are  stated  in  the  opinion  of  the 
court 

M.  A.  Wheatan,  A.  C.  Adams,  and  Stanly,  Stoney  A 
Hayes,  for  Appellant 

Tilden  d  Tilden,  LindUy  A  SpagnoU,  and  Oarher  A 
Bishop,   for  Eespondent 

Patessok,  J. — ^A  full  statement  of  the  faots  found  by 
the  court  is  filed  herewith. 

This  is  an  action  to  determine  the  title  to  and  recover 
possession  of  a  canal  of  great  value  "formerly  known 
as  the  Butte  ditch,  or  canal,  afterwards  called  the  Ama- 
dor canal,  as  the  same  is  now  held  and  used  by  the  de- 
fendant, together  with  all  the  franchises,  and  water 
rights  belonging  thereto,  and  all  the  appurtenances  and 
rights  connected  therewith,"  also  to  recover  the  rents, 
issues,  and  profits,  and  damages,  amounting  to  the  au2B 
of  one  million  dollars. 
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Plaintiff  claims  title  to  the  property  under  the  decree 
of  foreclosure,  entered  October  4,  1873,  and  a  sheriff's 
deed  given  in  pursuance  of  a  sale  thereunder,  dated  June 
6,  1884.  The  foreclosure  suit  was  commenced  on  April 
6|  1870,  and  a  lis  pendens  was  filed  the  same  day. 

The  mortgages  upon  which  the  decree  was  based  were 
executed  and  delivered  to  plaintiff  by  Stickles  and  others, 
who  then  owned  the  property,  in  August  and  September, 
1868.  Bespondent  claims  that  the  new  line  of  ditch  was 
constructed  to  take  the  place  of  the  old  ditch,  under 
the  rights,  privileges,  and  franchises  acquired  from  the 
mortgagors  for  the  purpose  of  using  those  rights,  privi- 
leges,  and  franchises  to  better  advantage,  and  that  the 
property  as  it  now  exists  is  but  an  improvement  upon 
the  old  ditch,  and  as  such  subject  to  the  mortgages. 
Appellant  claims  that  the  property  affected  by  the  de- 
cree of  foreclosure  is  not  the  property  for  the  recovery 
of  which  judgment  against  appellant  has  been  rendered 
in  this  case;  that  it  is  not  the  Butte  ditch  extended 
or  improved,  but  another  and  different  acqueduct,  called 
the  Amador  canal,  and  that  a  comparison  of  the  descrip- 
tions in  the  decree  of  foreclosure  and  in  the  judgment 
herein  makes  this  apparent 

In  the  mortgages  lis  pen-  In  this  case  the  court 
dens,  decree  of  foreclosure,  found  that  plaintiff  was  the 
and  sheriff's  deed,  the  prop-  owner  of  and  entitled  to 
erty  is  described  as  fol-  the  possession  of  the  follow* 
lows: —  ing    described    property: — 

^That  certain  ditch  com-  '^AU  that  certain  prop- 
monly  called  the  Butte  erty  now  known  as  and 
ditoh.^  called   the   ^Amador   canal,' 

with  all  its  appurtenances 
as  the  same  is  now  used, 
together  with  the  water 
rights  and  franchise  there- 
imto  belonging,  which  is 
more  particularly  described 
as  follows:—        ^         j 
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'^Commencing  at  the  Old 
Pine-log  crossing  on  the 
north  fork  of  the  Hokel- 
nmna    BiYer/' 


^'Conveying  water  thence 
to  Slab  Town,  Butte  City, 
and  other  localities  in  Am- 
ador County,  also  to  the 
vidnity  of  Jackson,  Scotts- 
Tille,  and  other  points  in 
•aid  Amador  Oounlgr/' 


together  with  all  the  ap- 
purtenances, flimies,  aque- 
ducts, branch  ditches,  reser- 
voirs,     pipes,      and    cabins 


^'AU  the  canal  and  works 
known  as  the  'Amador  ca- 
nal,' situated  in  the  county 
of  Amador,  commencing 
at  the  north  side  of  the 
north  fork  of  the  Ho- 
kelumne  Biver  at  a  point 
where  said  canal  taps  and 
takes  the  waters  of  said 
north  fork  of  the  Mo- 
keluTnTw  Biver,  about  two 
hundred  rods  above  the 
point  which  ia  known  as 
'Pine-log  Crossing.' 

''And  thence  running  in 
a  westerly  direction  down 
the  north  side  of  said 
stream,  about  eighteen 
miles,  more  or  less,  to  a 
tunnel,  and  to  the  placer 
mines  in  the  vicinity  of 
Slab  Town. 

'Trom  thenoe  through  a 
tunnel,  in  a  general  north< 
westerly  direction,  follow- 
ing the  sinuositieB  and 
meanderings  of  said  canal 
twenty-two  miles,  more  or 
less,  to  a  point  cm  Tanner's 
ranch,  in  the  town  of  Sut- 
ter, Amador  County,  and 
in  the  vicinity  of  the  Ama- 
dor mine. 

'Together  with  all  thr. 
flumes,  ditches,  and  branch 
ditches,  iron  pipe,  aque* 
ducts,      buildings^      cabins. 
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connected  with  or  in  any  reservoirs,  dams,  and  tun- 
manner  belonging  to  the  nels  belonging  to  said 
ditch  property  above  men-  works,  or  in  any  nature 
tioned,  with  the  right  to  connected  therewith,  and 
take  water  from  the  north  including  the  branch 
fork  of  the  Mokelumne  ditches  extending  to  Jack 
River.**  son  and  Plymouth,  and  also 

all  f ranchisesy  rights  of  way, 
and  all  water  rights,  and  all 
locations  for   the   taking   of 
water,  with  the  right  to  the 
waters    of    said    north    fork 
of    the    Mokelumne    River, 
and    all    hereditaments    and 
appurtenances    in    any   way 
belonging  to  said  property.*' 
There  is  nothing  in  the  language  of  these  two  decrees 
to   indicate   that   the   property   described   is   the   same   in 
each.      The   names   of   the   ditches,   the   courses,    and   the 
termini   are   different,    and  the  branches,   extensions,    and 
franchises    named    in    the    decree    herein    are    manifestly 
not  included  in  the  language  used  in  the  decree  of  fore* 
closure.     Furthermore,  it  is  true,  as  a  matter  of  fact,  that 
the  Butte  ditch  and  the  Amador  canal  are  not  and  never 
were  physically  identical  at  any  point  between  their  ter- 
mini.     The   learned    judge   of    the   court   below    did    not 
base   his   conclusion   as   to   the   legal   identity   of  the   two 
ditches    upon    any    assumption    of    identity    in    fact,    but 
upon    the    propositions    that    the    Sutter    Canal    Company 
and   the   Amador   Canal   Company,   in  their   constructions 
of    the    new    ditch    and    its    branches,    always    considered 
them   subject   to   Mitchell's  mortgages;   that   the   property 
was  treated   as  the  same  ditch,  though  under  a  different 
name,   and  that  the  new  ditch  was  built  for  the  purpose 
of   using   to   better   advantage   the  water  rights   and   fran- 
chises of  the  old   Butte  ditch, — was  constructed  to  take  ita 
place.     In  a  written  opinion  the  court  thus  clearly  states 
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the  fact  in  this  regard,  and  defines  the  issue  of  law  upon 
which,  in  its  opinion,  the  case  turned: — 

"As  soon  as  the  Sutter  Canal  and  Mining  Company 
came  into  possession  of  the  Butte  ditch  property,  July  16, 
1870,  it  commenced  the  construction  of  a  new  ditch,  of 
larger  capacity  than  the  old  Butte  ditch,  on  the  same 
general  line,  hut  higher  up  the  hill  and  of  a  lesser  grade, 
the  new  ditch  having  a  grade  of  eight  feet  to  the  mile, 
whereas  the  grade  of  the  Butte  ditch  was  thirteen  feet 
four  inches.  In  digging  the  new  ditch,  the  old  Butte 
ditch,  being  lower  down  the  hill,  was  filled  up,  the 
flumes  were  broken  down,  and  the  lumber  of  which 
they  were  built  was  used  by  the  Sutter  Canal  and  Min- 
ing Company  to  build  cabins  for  their  workmen,  black- 
smith-shops, etc.  The  new  ditch  was  built  principally 
in  the  ground  excavated;  the  old  ditch  consisted  chiefly 
of  flumes.  In  blasting  out  the  new  ditch,  the  rocks  rolled 
down  the  hill  and  broke  down  the  flumes  of  the  old  ditch. 
In  fact,  no  attention  was  paid  to  the  old  ditcL  At  a  place 
called  Bald  Bock  the  new  canal  connected  with  the  old 
Butte  ditch,  and  for  a  distance  of  two  miles  below  Bald 
Eock  the  new  ditch  was  right  over  the  Butte  ditch.  In 
1872  the  Sutter  Canal  and  Mining  Company  became  in- 
solvent, and  such  proceedings  were  had  that  its  property 
was  sold  by  order  of  the  United  States  district  court  to 
the  Amador  Canal  and  Mining  Company,  free  and  clear 
of  all  liens  and  encumbrances,  except  from  a  mortgage 
lien  claimed  by  Thomas  Mitchell  on  certain  franchises 
of  said  bankrupt  The  Amador  Canal  and  Mining  Com- 
pany completed  the  ditch  commenced  by  the  Sutter  Canal 
and  Mining  Company,  in  the  prosecution  of  which  it  pur- 
sued the  same  course  as  its  predecessors,  filling  up  the 
old  Butte  ditch,  breaking  down  the  flumes, — ^treating 
it,  in  fact,  as  of  no  value  at  aU.  In  1868,  subsequently 
to  the  execution  of  the  two  mortgages  to  the  plaintiff,  the 
Butte  Ditch  Company  extended  their  ditch,  by  means  of 
an   iron  pipe   3ome   thirteen   hundred   feet   long,   with   a 


Digitized  by 


Google 


476  Mitchell  «•  Canal  etc.  Co.         [Sup.  Ot 

carrying  capacity  of  fifteen  hundred  inches  of  water,  to 
a  place  on  the  Mokelumne  Kiver  about  two  hundred  roda 
above  Pine-log  Crossing. 

'^Considerable  has  been  said  about  the  subsequently 
acquired  title;  but  there  is  no  question  in  this  case  of 
any  future-acquired  title,  neither  by  the  mortgagors  nor 
by  their  grantees.  It  is  future-acquired  propertyi  not 
future-acquired  title  to  the  property  mortgaged,  which 
is  the  issue  in  this  case.  •  •  .  •  Plaintiff's  contention  is, 
that  his  mortgages  on  the  Butte  ditch  property,  fran- 
chises, and  water  rights  covered  the  property  of  the  de- 
fendant, not  because  the  mortgagors  or  their  grantees 
and  successors  in  interest  have  acquired  any  better  title 
to  the  property  mortgaged  subsequently  to  the  execution 
of  the  mortgage,  nor  yet  on  the  ground  that  the  Amador 
canal  should  be  considered  as  an  appurtenance  to  the 
Butte  ditch,  but  because  the  new  canal  was  constructed 
to  take  the  place  of  the  old  Butte  ditch,  and  for  the  pur- 
pose of  using  to  better  advantage  the  water  rights,  privi- 
leges, and  franchises  belonging  to  the  last-mentioned 
ditcL  In  fact,  because,  as  plaintiff  contends,  the  Amador 
oanal  is  an  improvement  of  the  mortgaged  property,  and 
goes  to  feed  the  mortgages.  •  •  •  •  It  was  the  intention 
of  the  Sutter  Canal  and  Mining  Company  to  use,  by  means 
of  the  canal  it  was  constructing,  the  water  right  and  fran- 
chises purchased  by  Bowman  of  the  Butte  Ditch  Com- 
pany. It  was  for  this  purpose  it  commenced  the  building 
of  the  new  canaL  The  Amador  Canal  and  Mining  Com- 
pany, after  its  purchase  of  the  property,  completed  the 
work  inaugurated  by  the  Sutter  Canal  and  Mining  Com- 
pany, and  extended  the  ditch  from  Bald  Rock  up  to  the 
place  on  the  north  fork  of  the  Mokelumne  River,  about 
two  himdred  rods  above  Old  Pine-log  Crossing,  the 
same  place  to  which  the  Butte  Ditching  Company  re- 
moved their  water  right  location  in  1870,  claiming  five 
thousand  inches  of  water;  at  this  place  the  Amador 
eanal  tapped  the  river  and  took  out  the  water,  and  at 
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the  same  place  it  has  taken  out  and  tiaed  the  water  ever 
ainoe.  Bowman  went  into  possession  of  the  Butte  ditch 
and  water  right  under  the  title  acquired  from  the  Butte 
Ditch  Company.  The  Sutter  Oanal  and  Mining  Com* 
pany  commenced  the  construction  of  the  new  eanal  for 
the  purpose  of  using  such  water  right  The  Amador 
Canal  Company,  upon  the  completion  of  the  canal,  did 
use  such  water  right,  and  has  used  it  ever  since.  If  the 
water  right  and  franchises  of  the  Butte  Ditch  Company 
had  not  been  purchased  by  Bowman,  no  new  canal  could 
have  been  constructed,  because  neither  Bowman  nor  the 
Sutter  Canal  and  Mining  Company  or  this  defendant 
ever  took  up,  located,  or  acquired  any  water  right  other 
than  that  of  the  Butte  Ditch  Company.  ....  Counsel 
for  defendant  says  the  new  canal  is  about  thirty  miles  in 
length,  and  from  the  tunnel  extends  in  an  entirely  new 
direction  to  the  Tanner  reservoir,  near  Sutter  Creek;  that 
no  part  of  this  new  canal  had  ever  been  owned  by  the 
mortgagors, — ^no  part  of  it  covered  by  the  description  or 
terms  or  language  of  the  mortgage.  All  this  is  true,  but 
as  I  said  before,  the  new  canal  would  not  and  could  not 
have  been  constructed  without  having  first  obtained  the 
water  right  of  the  Butte  Ditch  Company  (the  mortga- 
gors),  and  it  was  built  for  the  purpose  of  using  such 

water  right Although  the  Amador  canal  is 

not,  strictly  speaking,  the  old  Butte  ditch  extended  and  en- 
larged, as  alleged  in  plaintiff's  complaint,  and  is,  in  fact, 
a  new  ditch,  it  was  built  for  the  purpose  of  using  to  bet- 
ter advantage  the  water  rights  and  franchises  of  the  old 
Butte  ditch;  it  was  constructed  to  take  its  place  in  lieu 
of  it,  and  is  in  law  subject  to  plaintiff's  mortgages.'' 

The  findings  of  fact  and  conclusions  of  law  are  in  con- 
sonance with  the  opinion  of  the  court 

At  the  trial,  evidence  was  admitted,  over  the  objection 
of  the  defendants,  upon  the  questions  whether  the  offi- 
cers of  the  Sutter  Canal  and  Mining  Company,  or  of  thi^ 
defendant  corporation,   ever  claimed  that  the  ditch  thej 
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were  constructing  was  separate  property,  and  not  subject 
to  the  mortgage,  and  for  what  purpose  the  plaintiff  lent 
the  money.  Evidence  was  admitted  also  of  declarations 
made  by  the  officers  of  the  corporation  at  the  time  the 
new  ditch  was  being  constructed,  to  the  effect  that  the 
new  ditch  "was  improving  the  property  all  the  time  and 
helping  the  security,  and  that  it  was  for  this  reason  that 
proceedings  in  the  foreclosure  suit  were  delayed."  This 
evidence  was  alh^wed  on  behalf  of  the  plaintiff  as  matter 
of  estoppel,  and  we  are  unable  to  perceive,  in  view  of 
the  evidence  thus  admitted,  upon  what  theory  evidence 
offered  by  the  defendant  tending  to  show  that  no  reli- 
ance was  placed  by  the  plaintiff  upon  such  declarations, 
and  that  he  did  not  in  fact  consider  the  property  as  sub- 
ject to  the  mortgage,  was  excluded.  Thus  plaintiff's  ob- 
jection was  sustained  to  defendant's  offer  to  prove  by 
Joseph  Napthaly  that  "while  he,  Napthaly,  was  assignee, 
Mr.  Mitchell  stated  that  his  mortgage  did  not  cover  any- 
thiTLg  of  the  bankrupt  estate  except  the  Butte  ditch  and 
the  water  right  connected  with  it;  that  it  did  not  cover  any 
portion  of  the  new  ditch;  ....  and  that  Mr.  Mitchell 
repeatedly,  in  conversation  at  Mr.  Napthaly's  office  (pri- 
vate conversation,  as  well  as  in  testimony  in  the  United 
States  district  court),  stated  that  his  mortgage  only  covered 
the  Butte  ditch  property,  and  for  that  reason  requested  these 
parties  to  stipulate  that  he  might  withdraw  upon  the 
ground  that  they  really  had  no  interest  in  objecting  to 
the  withdrawal  of  his  claim  from  the  United  States  dis- 
trict court  in  the  bankruptcy  proceedings."  Defend- 
ant offered  to  show  that  plaintiff  Mitchell  had  called 
Judge  Thompson  as  a  witness  in  the  bankruptcy  pro- 
ceedings, to  prove  by  him  that  the  mortgage  only  covered 
the  Butte  ditch  and  water  right  of  the  bankrupt  estate, 
that  the  Butte  ditch  and  water  right  were  at  that  time 
of  no  value,  and  that  it  would  cost  more  to  put  the  Butte 
ditch  in  repair  than  it  would  be  worth  after  it  was  re- 
paired, but  the  offer  was  excluded. 
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If  it  was  material  and  proper  for  plaintiff  to  prove 
that  he  believed  the  property  was  subject  to  the  mort- 
gage, it  would  seem  to  be  proper  and  just  to  allow  the 
defendant  to  show  that  he  never  believed  any  such  thing. 

But  we  cannot  see  how  any  such  evidence  can  be  ma- 
terial in  this  case.  The  mortgage  haa  been  foreclosed; 
it  has  become  merged  in  the  decree.  The  decree  has 
been  executed.  The  sheriff's  deed  has  passed  to  the 
plaintiff.  The  action  which  culminated  in  that  decree 
was  commenced  for  the  purpose  of  subjecting  the  prop- 
erty liable  therefor  to  the  satisfaction  of  plaintiff's  claim 
— ^the  six  thousand  dollars  and  interest.  The  issue 
therein  raised  the  question,  What  property  was  thus 
liable?  and  the  determination  of  that  issue,  by  the  find- 
ings and  judgment  therein,  conclusively  settled  the  rights 
of  the  plaintiff  and  defendant  herein  as  to  the  ditches, 
reservoirs,  and  franchises  which  could  be  taken,  and 
which  were  to  be  sold  in  satisfaction  of  plaintiff's  mort- 
gage. The  plaintiff  had  his  day  in  court  upon  that 
issue;  he  offered  his  proof;  the  court  determined  the 
matter,  and  described  the  property  as  we  find  it  in  the 
decree.  With  that  determination  plaintiff  was  satisfied, 
for  he  took  no  appeal.  If  the  description  of  the  property 
in  that  decree  was  insufficient  or  uncertain,  it  seems  to 
OS  it  was  the  duty  of  the  plaintiff  to  ask  the  court  in 
that  case  to  make  it  sufficient  and  certain.  The  court 
followed  the  description  contained  in  the  mortgage.  If 
there  were  any  equities  entitling  the  plaintiff  to  property 
not  included  in  the  language  of  the  mortgage,  or  if  there 
were  matters  of  estoppel  in  pais  extending  the  rights  of 
the  plaintiff  to  other  ditches  and  franchises  than  those 
named  in  the  mortgage,  those  matters  ought  to  have 
been  pleaded  and  proved  in  that  action.  (Marshall  v. 
L.  8.  W.  Co.,  6  Pac.  Rep.  101.)  It  is  important  in  such 
cases  that  the  pleadings,  the  mortgage,  and  the  decree 
should  be  certain  as  to  the  property  affected;  otherwise 
purchasers  pendente  lite  would  be  at  the  mercy  of  the 
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mortgagor  and  mortgagee.  The  security  offered  by 
mortgages  would  be  destroyed.  The  decree  ^ould  de- 
termine nothing  as  to  the  property  pledged,  and  would 
be  the  commencement  of  endless  litigation,  instead  of  a 
final  determination  of  the  rights  of  the  parties  interested. 
The  policy  of  the  law  with  regard  to  mortgages  req^ures 
that  they  give  definite  information,  not  only  as  to  the 
debt  secured,  but  as  to  the  property  mortgaged.  The 
rule  of  law  which  declares  that  to  be  certain  which  can 
be  made  certain  is  not  applicable  in  a  case  like  this.  If 
there  is  any  uncertainty  as  to  the  property  described  in 
the  mortgage,  and  which  is  subject  to  the  mortgage,  it 
should  be  made  certain  in  the  pleadings  and  proof,  so 
that  the  decree  may  leave  nothing  in  doubt  The  infor- 
mation which  the  law  requires  to  be  given  to  creditors 
and  purchasers  by  the  mortgage  and  the  foreclosure  pro- 
ceedings is  that  certainty  as  to  the  location  and  descrip- 
tion which  will  enable  one  to  know  where  tlie  property 
is,  and  to  distinguish  it  from  other  property  of  the  same 
character  which  may  be  adjacent  to  it.  {Herman  ▼• 
Denting,  44  Conn.  125.) 

We  cannot  see  how  the  inquiry  in  this  case,  consid- 
ered as  an  action  of  ejectment  or  to  quiet  title,  can  prop* 
erly  extend  any  further  than  to  determine  the  identity 
of  the  property  named  in  the  decree  of  foreclosure.  The 
defendant  and  the  Sutter  Canal  Company,  it  must  be  re- 
membered, were  purchasers  pendente  lite.  They  were  not 
made  parties  to  the  suit,  and  of  course,  were  bound  by 
the  decree  against  their  grantors  only  to  the  extent  of 
the  property  described  in  the  complaint,  decree,  and 
the  lis  pendens.  These,  as  wo  have  seen,  described  tho 
property  exactly  as  it  was  described  in  the  mortgage. 
Nothing  is  said  in  the  complaint,  lis  pendens,  or  decree 
about  the  new  water  right  acquired  after  the  execution 
of  the  mortgage.  It  matters  not  whether  the  water 
right  is  appurtenant  to  the  ditch,  or  the  ditch  appurte- 
nant to  the  water  right     If  there  was  any  other  ditch 
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than  that  commonly  hnown  as  the  Butte  ditch^  Gommen- 
cing  at  Pine-log  Crossing,  etc.,  it  ought  to  have  been 
described  so  that  the  sheriff  and  creditors  might  know 
that  it  passed  by  the  decree;  and  if  there  was  a  new  or 
additional  water  right  of  five  thousand  inches,  it  could 
not  be  appurtenant  to  the  Butte  ditch,  which  already 
had  the  right  to  all  it  could  carry, — about  750  inches. 

Kespondent  claims  that  the  Butte  Ditch  Company  had 
the  right  to  all  the  water  of  the  stream;  that  the  new 
works  were  simply  intended  as  a  new  and  improved 
method  of  enjoying  the  rights  and  franchises  held  by 
that  company;  and  that  '^is  case  is  not  to  be  deter- 
mined by  simply  referring  to  the  descriptive  language 
in  the  various  instruments,  but  all  of  the  facts  and  cir- 
cumstances are  to  be  considered,  as  well  as  the  declara- 
tions and  acts  of  the  parties  in  their  dealings  with  the 
property  illustrating  their  object  and  intention.  The 
assertion  that  there  are  two  descriptions  does  not  deter- 
mine whether  one  was  built  to  use  to  better  advantage 
the  franchises  and  rights  of  the  other,  nor  does  such 
assertion  determine  whether  the  present  property  is  in 
law  an  improvement  of  the  property  mortgaged." 

It  is  true  the  court  found  '^that  said  Butte  Canal  and 
Ditch  Company  was  the  owner  of  said  water,  water 
rights,  privileges,  and  franchises,  and  the  right  to  con- 
struct canals  and  ditches  to  convey  the  waters  of  said 
stream";  but  if  this  is  a  finding  that  the  Butte  Ditch 
Company  was  entitled  to  all  the  waters  of  the  north 
fork  of  the  Mokelurajie  River,  it  is  a  finding  which  is  not 
supported  by  the  evidence.  We  have  searched  the  record 
in  vain  for  evidence  of  such  fact  In  the  articles  of 
incorporation  it  is  stated  that  the  object  of  the  Butte 
Ditch  Company  is  to  take  the  waters  of  the  north  fork 
of  the  Mokelunme  Eiver;  but  in  the  absence  of  proof  of 
an  actual  appropriation  and  diversion,  this  evidence  is 
not    sufficient    to    show    that    the    Butte    Ditch    Company 

enjoyed  the  franchise  to  the  extent  claimed  for  it.     The 
LXXY.Cal.-^ 
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right  mortgaged  was  the  right  to  take  water  from  said 
stream,  no  mention  being  made  of  the  quantity.  Con- 
ceding that  this  language  used  in  the  mortgage  is  broad 
enough  to  cover  all  subsequently  acquired  franchises 
without  the  necessity  of  an  averment  in  the  complaint 
in  foreclosure  of  such  additional  right,  we  do  not  per- 
ceive any  advantage  to  the  plaintiff.  In  January,  1870, 
a  notice  was  posted  at  a  point  two  hundred  rods  above 
Pine-log  Crossing,  stating  that  the  owners  of  the  Butte 
Canal  and  Ditching  Company  had  removed  their  loca- 
tion or  point  of  tapping  the  north  fork  of  the  Mo- 
kelumne  River  to  that  point  and  "appropriated  of  the 
waters  of  the  north  fork  of  the  Mokelumne  River  at 
this  point  five  thousand  cubic  inches";  and  that  they 
were  going  on  with  due  diligence  to  construct  a  canal 
of  sufficient  capacity  to  carry  and  distribute  said  amoimt 
of  water.  The  company,  however,  never  succeeded  in 
tapping  the  river  at  that  or  any  other  point  so  as  to 
secure  the  benefit  of  this  notice.  The  company  be- 
came insolvent  long  before  they  reached  that  point, 
and  their  failure  to  proceed  operated  as  a  forfeiture 
of  their  right.  The  mere  act  of  commencing  a  ditch, 
with  the  intention  of  appropriating  the  water,  of  it- 
self gives  no  right  to  the  water  of  a  stream.  The  right 
depends  upon  the  effectual  prosecution  of  the  work. 
The  completion  of  the  ditch  and  the  diversion  of  the 
water  are  necessary  elements  of  title,  and  the  abandon- 
ment of  the  purpose  is  not  so  much  a  matter  in  avoid- 
ance of  a  title  as  it  is  matter  showing  that  no  title  was 
ever  obtained.  The  parties  prosecuting  the  work  must 
have  the  ability  to  complete  the  work  within  a  reason- 
able time,  and  pecimiary  inability  to  complete  the  work 
within  a  reasonable  time  cannot  be  urged  as  an  excuse 
for  not  prosecuting  the  work.  (Kimball  v.  Oearhart,  12 
Cal.  28.)  "Appropriation,  use,  and  non-use  are  the  tests 
of  the  right."  (Davis  v.  Gale,  32  Cal.  32.)  The  right  to 
the   water  does  not  exist  when  the  notice  is  given,   and 
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it  may  never  vest  'The  most  that  is  in  esse  is  a  right 
to  acquire  by  reasonable  diligence  a  future  right  to  the 
water.''  (N.  C.  &  S.  C.  Co.  v.  Kidd,  37  Cal.  316.)  The 
right  to  five  thousand  inches  of  water  did  not  exist  at 
the  time  the  mortgage  was  executed;  and  if  such  right 
was  acquired,  being  an  additional  right, — ^a  franchise, — 
a  new  property, — ^it  was  not  covered  by  the  mortgage, 
because  not  in  existence  at  the  time  the  mortgage  was 
executed.  If  the  Sutter  Canal  and  Mining  Company 
forfeited  its  right  to  five  thousand  inches  by  a  failure  to 
prosecute  the  work,  no  additional  water  right  passed  to 
the  defendant  here  by  the  assignment  in  bankruptcy; 
and  defendant's  right  to  the  additional  quantity  of  water, 
if  any,  must  depend  upon  its  own  appropriation  and 
diversion.  It  is  unnecessary  for  us  to  inquire  in  this 
case  whether  the  defendant  has  ever  properly  acquired 
a  right  to  five  thousand  or  more  inches  of  water.  The 
question  before  us  here  is,  how  much  water — ^what  prop- 
erty— the  plaintiff  is  entitled  to  under  the  description 
given  in  the  decree  of  foreclosure.  It  is  proper  to  say, 
however,  that  the  defendant  offered  in  evidence  the 
recordation  in  the  proper  book  of  a  notice  of  location 
of  ten  thousand  inches  of  water  of  the  Mokelumne  Eiver 
at  the  point  where  this  ditch  connects  with  the  river. 
This  offer  was  excluded,  but  there  is  evidence  of  an 
actual  appropriation  by  defendant;  and  in  view  of  the 
diversion  and  the  long  and  uninterrupted  use  of  the 
waters  at  that  point  by  the  defendant,  it  will  be  pre- 
sumed, for  the  purposes  of  this  case,  in  the  absence  of 
proof  to  the  contrary,  that  a  notice  was  properly  posted. 
In  determining  whether  the  property  now  known  as 
the  Amador  canal  and  its  appurtenances  is  an  improve- 
ment of  the  original  Butte  ditch,  and  incident  to  it,  or 
such  an  addition  aa  may  be  said  to  have  been  contem- 
plated by  the  parties  to  the  mortgage,  and  constituting 
a  basis  for  a  decree  subjecting  it  to  the  payment  of  the 
debt  secured  by  the  mortgages  of   1868,  it  is  important 
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to  bear  in  mind  the  events  which  have  produced  the 
changes  in  the  character  of  the  property  and  the  order 
in  which  they  occurred.  At  the  time  the  mortgagea 
were  given  (August  and  September,  1868),  the  Butt« 
ditch  was  about  nineteen  miles  and  a  half  in  length,  and 
extended  from  Pine-log  Crossing  to  Slab  Town,  just  as  it 
is  described  in  the  mortgage,  lis  pendens,  complaint,  and 
decree.  Immediately  after  the  Butte  Ditch  Company 
received  the  money  from  the  plaintiff  and  gave  mort- 
gages  therefor,  the  ditch  was  extended  by  means  of  a 
pipe  twelve  hundred  or  thirteen  hundred  feet  above 
Pine-log  Crossing.  This  pipe  carried  fifteen  hundred 
inches,  which  was  double  the  capacity  of  the  Butte 
ditcL  On  January  26,  1870,  a  notice  was  posted  on 
behalf  of  the  Butte  Ditch  Company,  claiming  five  thou- 
sand inches  of  water  at  the  point  where  the  new  ditch 
heads.  In  July,  1870,  work  was  begun  upon  the  first 
extension,  but  several  miles  northwest  of  the  tunneL 
This  work  was  done  by  the  Sutter  Canal  and  Mining 
Company.  The  company  worked  toward  the  tunnel, 
leaving  spaces  for  flumes.  July  15th,  the  property  was 
conveyed  to  Bowman,  and  on  July  16th  Bowman  sold 
to  the  Sutter  Canal  and  Mining  Company.  It  was  the 
intention  of  the  company,  when  it  conmienced  the  new 
construction,  to  build  the  ditch  to  the  tunnel,  excavate 
the  txmnel,  and  from  there  construct  the  ditch  to  the 
point  where  the  new  ditch  now  heads,  whenever  the  com- 
pany could  make  sufficient  money  to  enable  it  to  com- 
plete the  same.  It  was  thought  that  when  a  connection 
was  made  with  the  old  ditch  above  the  tunnel  the  com- 
pany could,  by  turning  the  water  of  the  old  ditch  into 
the  new  ditch,  and  by  turning  the  water  down  to  Sutter 
Creek,  make  sufficient  money  to  complete  the  ditch  to 
the  point  where  the  notice  for  five  thousand  inches  of 
water  had  been  posted.  At  that  time  the  company, 
therefore,  knew  that  it  had  not  sufficient  funds  to  finish 
the  work  in  a  reasonable  time  so  as  to  comply  with  the 
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law  applicable  to  the  appropriation  of  water.  The  com- 
pany struggled  along  with  the  work,  however,  complet- 
ing th«  greater  portion  of  the  ditch  to  the  tunnel,  and 
excavating  the  tunnel,  and  built  the  new  ditch  along  the 
river  above  the  old  ditch  until  it  reached  the  lower  end 
of  Bald  Bock.  Here  the  lower  end  of  the  flume,  which 
constituted  a  portion  of  the  old  ditch,  was  elevated  so 
that  the  water  from  it  ran  into  the  new  ditch  they  had 
built  to  that  point.  The  water  from  the  old  ditch  rau 
into  the  new  ditch  for  two  weeks  after  the  connection 
thus  made,  but  it  never  rerched  farther  than  two  miles 
below  the  point  of  connection  in  the  new  ditch  while 
the  Sutter  Canal  and  Mining  Company  held  it  At  this 
point  the  company  failed,  and  was  soon  adjudged  a  bank- 
rupt The  work  stopped  in  the  fall  of  1871,  at  which 
time  the  water  was  turned  out  of  the  ditch  and  aban- 
doned until  the  Amador  Canal  and  Mining  Company 
turned  it  in  again.  The  Sutter  Canal  and  Mining  Com- 
pany was  adjudged  a  bankrupt  in  March,  1872.  On 
October  i,  187S,  the  decree  of  foreclosure  was  entered  in  the 
suit  referred  to;  on  the  11th  of  October,  187 S,  the  deed  from 
Naphtaly,  assignee  in  bankruptcy,  was  delivered  to  the  de- 
fendant corporation;  and  on  October  Hth  the  defendant 
began  work  on  the  ditch  at  the  point  where  the  connection 
had  been  made  with  the  old  ditch  at  the  lower  end  of  Bald 
Rock.  At  this  point  a  flume  eighty  feet  higher  than  the 
old  flume  was  placed  around  Bald  Kock  to  the  upper  end 
thereof,  and  the  ditch  was  constructed  to  the  point  where 
it  now  heads,  and  completed  in  the  fall  of  1874.  Since 
the  completion  of  the  ditch,  in  1874,  many  miles  of 
branch  ditches  have  been  built  in  different  places,  carry- 
ing the  water  in  directions  and  to  points  different  and 
far  from  those  reached  by  the  Butte  Ditch  Company. 

How,  therefore,  can  it  be  said  that  the  property  as  it 
now  stands  is  an  improvement  of  the  property  as  origi- 
nally mortgaged  by  the  Butte  Ditch  Company,  or  is  an 
incident  to  it,  or  is  such  an  addition  as  may  be  said  to 
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have  been  contemplated  by  the  parties  to  the  mortgage; 
or  that  the  new  ditch  was  built  for  the  purpose  of  using 
to  better  advantage  the  water  rights  and  franchises  of 
the  old  Butte  ditch, — ^was  constructed  to  take  its  place? 
It  may  have  been  the  intention  of  the  Sutter  Canal  and 
Mining  Company  to  use,  by  means  of  the  canal  it  was 
constructing,  the  water  right  and  franchise  purchased  by 
Bowman  of  the  Butte  Ditch  Company;  but  in  its  failure 
to  prosecute  the  work,  as  we  have  seen,  it  never  acquired 
any  greater  franchise  than  that  which  was  held  by  the 
Butte  Ditch  Company  when  it  executed  the  mortgages 
to  this  plaintiff.  It  is  said:  "If  the  water  right  and 
franchises  of  the  Butte  Ditch  Company  had  not  been 
purchased  by  Bowman,  no  new  canal  could  have  been 
constructed,  because  neither  Bowman  nor  the  Sutter 
Canal  and  Mining  Company  nor  this  defendant  ever  took 
up,  located,  or  acquired  any  water  right  other  than  that 
of  the  Butte  Ditch  Company";  but  there  is  nothing  in 
the  transcript  to  warrant  the  statement.  A  new  canal 
could  have  been  constructed  without  regard  to  the  fran- 
chises held  by  the  Butte  Ditch  Company,  or  by  Bowman, 
or  by  the  Sutter  Canal  Company,  and  it  is  not  probable 
that  a  ditch  of  such  capacity  would  be  built  for  the  pur- 
pose of  using  the  water  right  of  the  Butte  ditch  only, — 
about  750  inches.  The  inability  and  failure  of  the  Sut- 
ter Canal  and  Mining  Company  to  prosecute  the  work  of 
construction  left  the  franchise  of  the  Butte  Ditch  Com- 
pany no  greater  than  it  was  at  the  time  the  mortgage  was 
executed. 

The  quantity  of  water  to  which  the  company  was  en- 
titled is  somewhat  uncertain,  and  we  do  not  mean  to 
express  any  opinion  upon  that  matter. 

There  can  be  no  doubt  that  the  Sutter  Canal  and  Min- 
ing Company  lost  its  right  to  the  additional  five  thousand 
inches  claimed  by  it.  The  provisions  of  the  code  are 
conclusive.  Section  1416  of  the  Civil  Code  provides 
that   "within   sixty   days    after   the   notice   is   posted    the 
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claimant  must  commence  the  excavation  or  construction 
of  the  works  in  which  he  intends  to  divert  the  water,  and 
must  prosecute  the  work  diligently  and  uninterruptedly 
to  completion,  imless  temporarily  interrupted  by  snow 
or  rain."  Section  1417  provides  that  "by  'completion^ 
is  meant  conducting  the  waters  to  the  place  of  intended 
use."  Section  1420  provides  that  ^'persons  who  have 
heretofore  claimed  the  right  to  water,  and  who  have  not 
constructed  works  in  which  to  divert  it,  and  who  have 
not  diverted  nor  applied  it  to  some  useful  purpose, 
must,  after  this  title  takes  effect,  and  within  twenty  days 
thereafter,  proceed  as  in  this  title  provided,  or  their  right 
ceases."  See  also  cases  cited  under  said  sections  in 
Deering's  Annotated  Civil  Code. 

At  the  time  of  the  entry  of  the  decree  of  foreclosure, 
October  4,  1873,  no  part  of  the  ditch  as  it  now  exists  was 
constructed  between  the  lower  end  of  Bald  Bock  and  the 
river-  Work  was  not  conunenoed  upon  that  portion  of 
the  ditch  until  ten  days  after  the  entry  of  that  decree. 
There  was  at  the  time  of  the  entry  of  that  decree  a  con- 
tinuous line  of  ditch  from  Slab  Town  and  the  tunnel  to 
the  point  on  the  river  where  the  iron  pipe  had  been  laid, 
twelve  or  thirteen  hundred  feet  above  Pine-log  Crossing. 
We  cannot  perceive  how  any  ditch  or  ditches  which  were 
constructed  subsequently  can  be  claimed  by  the  plaintiff 
under  the  decree.  With  respect  to  after-acquired  prop- 
erty, it  is  only  when  the  parties  by  their  contract  intend 
to  create  a  positive  lien  or  charge  upon  the  property  that 
the  lien  attaches  as  a  charge  upon  the  particular  prop- 
erty; or  where  it  is  an  improvement  or  extension;  or 
where  it  is  expected  to  be  the  fruit  of  an  undertaking 
already  commenced;  or  a  thing  which,  in  the  ordinary 
course  of  events,  will  exist  at  a  future  time,  and  which 
may  be  said,  reasonably,  to  have  been  contemplated  by 
the  parties  to  the  contract.  {Seymour  v.  C.  &  H.  F.  Co., 
25  Barb.  305;  Barnard  v.  Eaion,  2  Cush.  302;  1  Jones 
on  Mortgages,   sec.    153.)     A  man  cannot  grant  a  thing 
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which  he  has  not.  The  thing  granted  or  pledged  must 
have  an  actual  or  potential  existence.  There  must  be 
something  in  presenti  of  which  the  thing  in  future  is  to 
be  the  product,  or  necessary  for  its  use,  or  incident  to  it 
If  it  were  otherwise,  all  property  might  be  fettered  with 
long  made  and  unknown  mortgages,  and  the  purchase 
thereof  be  made  extremely  hazardous. 

In  this  state,  ''a  mortgage  can  be  created,  renewed,  or 
extended  only  by  writing  executed  with  the  formalities 
required  in  the  case  of  a  grant  of  real  property."  There 
is  no  mention  made  in  the  mortgage  of  any  water  right 
to  be  thereafter  acquired,  nor  is  there  any  language  in- 
dicating any  intention  that  the  mortgage  should  cover 
after-acquired  property  of  the  character  in  controversy. 
The  property  is  described  in  the  mortgage  with  cer- 
tainty. It  was  at  the  time  of  the  execution  of  the 
mortgage  well  known,  and  there  is  now  no  dispute  as  to 
what  property  was  at  that  time  in  existence.  The  Ama- 
dor Canal  Company  received  from  the  assignee  a  con- 
veyance which  in  terms  described  the  property  as  it 
then  existed.  The  complaint  necessarily  alleged — in 
view  of  the  theory  of  the  plaintiff — ^that  the  property  in 
controversy  "was,  and  is  in  fact,  the  Butte  ditch  prop- 
erty hereinbefore  referred  to,  although  the  same  had 
been  altered,  extended,  and  improved,  and  all  the  fran- 
chises, water  rights,  and  rights  of  way  thereby  conveyed 
to  said  Amador  Canal  and  Mining  Company  were  the 
franchises,  water  rights,  and  rights  of  way  formerly 
owned  by  said  Butte  Ditch  Company,  ....  and  that 
said  company  continued  the  work  of  altering  and  im- 
proving said  property,  ....  and  all  the  said  improve- 
ments were  made  for  the  purpose  of  employing  to  better 
advantage  those  water  rights  covered  by  said  mortgages, 
and  the  said  property  is  and  was  subject  to  said  mort- 
gages of  this  plaintiff";  but  the  findings  of  the  court  and 
the  evidence  show,  we  think,  that  the  property  in  con- 
troversy is  not  the  old  Butte  ditch  altered,  extended,  and 


Digitized  by 


Google 


March,  1888.]     Mitchell  v.   Ca^al  xtc.   Oo.  489 

improved,  and  that  the  Amador  canal  should  not  be  con- 
sidered as  an  appurtenance  to  the  Butte  ditch.  It  is  a 
singular  fact  that  although  the  name  of  the  ditch  was 
changed  after  the  purchase  by  the  Sutter  Canal  and 
Mining  Company,  and  again  after  the  purchase  by  this 
company,  yet  no  mention  of  these  changes  was  made  in 
the  descriptions  given  in  the  foredosure  proceedings. 
In  the  complaint,  lis  pendens^  decree,  and  deed  it  is  de- 
scribed as  "that  certain  ditch  commonly  known  as  and 
called  the  Butte  ditch,"  etc  Its  place  of  conmiencement 
is  fixed,  and  places  to  which  it  carries  water  are  named. 
There  is  nothing  indicating  an  intention  to  cover  any 
ditches  thereafter  to  be  constructed, — ^the  language  be- 
ing, "together  with  all  the  appurtenances,  flumes,  aque- 
ducts, branch  ditches,  reservoirs,  pipes,  and  cabins 
connected  with  or  in  any  manner  belonging  to  the  ditch 
property  above  mentioned,  with  the  right  to  take  water 
from  the  north  fork  of  the  Mokelumne  River.'' 

The  new  ditch  was  not  projected  at  the  time  the  mort- 
gage was  executed,  and  there  is  nothing  to  show  that  it 
was  at  that  time  ever  contemplated. 

In  Ellison  v.  Jackson  Water  Company,  the  court  con- 
sidered a  mortgage  which,  by  its  tenns,  covered  not 
only  the  works  completed  at  the  time  of  the  execution 
of  the  instrument,  but  also  all  work  then  in  progress 
and  thereafter  to  be  constructed  by  the  company  for 
conducting  and  distributing  water,  and  yet  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  court,  said:  "This 
broad  language  cannot,  however,  we  apprehend,  give  a 
lien  upon  ditches  for  the  construction  of  which  no  steps 
had  been  taken  by  a  survey  and  location  of  lines,  and 
which  rested  merely  in  contemplation.  Some  specific 
right  of  way,  capable  of  identification  from  a  previous 
survey  or  location,  would  seem  to  be  necessary  to  consti- 
tute such  property  as  is  capable  of  mortgage  or  transfer 
80  as  to  pass  subsequently  constructed  works  thereon.'^ 
(12  Gal.  664.) 
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Although  this  portion  of  the  opinion  appears  to  be 
dictum,  it  is  nevertheless  in  accord  with  the  weight  of 
authority^  and  establishes  a  safe  and  certain  rule  for  the 
protection  of  mortgagor,  mortgagee,  and  creditor.  (While 
there  is  no  evidence  that  there  are  in  this  case  any  cred- 
itors of  the  present  owners  of  the  property,  there  is  no 
safe  principle  applicable  which  does  not  contemplate  the 
rights  of  third  persons  who  are  bound  only  by  the  rec- 
ord.) 

And  in  railroad  cases  where  the  termini  of  the  road 
are  given  in  the  mortgage,  and  authority  is  thereafter 
given  to  extend  the  road,  such  extension  is  not  subject 
to  the  mortgage,  unless  the  language  of  the  instrument 
clearly  and  expressly  includes  such  extensions.  (Ran- 
dolph V.  N.  J.  W.  L.  B.  B.  Co.,  28  N.  J.  Eq.  49 ;  Chapman 
V.  Railroad  Co.,  26  W.  Va.   310.) 

It  is  claimed  that  Hungarian  Hill  O.  M.  Co.,  v.  Moses, 
58  Cal.  168,  is  a  case  directly  in  point,  and  conclusive 
herein.  In  that  case  the  principal  property  mortgaged 
was  an  extensive  set  of  mining  claims  known  as  the 
Kelly  &  Co.  claims.  There  was  mortgaged  in  connec- 
tion with  said  claims  all  the  ditches,  reservoirs,  etc,  used 
for  working  said  claims.  The  ditches  owned  by  the  de- 
fendant in  that  case  were  used  exclusively  for  the  pur- 
pose of  conveying  the  waters  of  Gansner  Creek  and  in- 
termediate streams  upon  said  claims.  It  clearly  appears 
from  the  facts  in  that  case  that  all  of  the  works  con- 
structed by  Qumee,  and  all  of  the  water  rights  which  he 
acquired,  if  any,  were  acquired  solely  for  the  purpose  of 
being  used  in  connection  with  the  mines,  which  were 
the  principal  property  mortgaged,  and  as  such  were  ap- 
purtenant to  the  mines.  In  his  (Qurnee's)  deed  to  the 
Hungarian  Hill  Gold  Mining  Company,  he  particularly 
described  each  parcel  of  the  property,  and  provided  that 
the  whole  thereof  was  subject  to  the  mortgage  which  he 
had  executed  to  the  defendants,  and  that  plaintiff  should 
fully  discharge  and  pay  the  same.     In  1875|  the  plaintiff 
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in  that  case,  for  convenience  in  working  the  claims,  moved 
one  of  the  water-pipes  to  the  Hersey  claim  for  the  pur- 
pose of  working  up  the  channel  to  the  KeUj  &  Co.  claims, 
and  of  working  said  claims  to  better  advantage.  In  the 
foreclosure  proceedings,  the  Hungarian  Hill  Qold  Mining 
Company  was  a  defendant,  and  duly  served  with  summons. 
A  decree  was  entered  in  favor  of  the  plaintiff,  Moses,  fore- 
closing said  mortgage,  and  directing  the  sale  of  the  ''said 
Eelly  &  Co.  mining  claims,  and  all  water-ditches,  includ- 
ing the  Salt  Creek  ditch,  with  all  the  water,  water  rights, 
and  privileges  belonging  to  the  said  water-ditches,  and 
each  of  them,  and  all  reservoirs  used,  had,  and  belong- 
ing to  said  mining  claims."  In  that  case  Gumee  was 
the  mortgagor  and  the  owner  of  all  the  property  in  dis- 
pute, although  the  new  ditch  and  reservoir  were  built  by 
him  after  he  executed  the  mortgage.  The  new  ditch  was 
clearly  appurtenant  to  the  principal  property  mortgaged. 
Both  Gurnee  and  the  Hungarian  HiU  Gold  Mining  Com- 
pany were  made  parties  to  the  foreclosure  suit.  The  lan- 
guage employed  in  the  mortgage  to  describe  the  property 
in  that  case  was  comprehensive,  and,  in  view  of  the  use 
made  of  the  water,  can  be  construed  fairly  to  include 
the  new  property.  It  described  the  mining  claims,  and 
^'also  all  the  xvater-ditches  leading  water  onto  said  claims, 
including  the  ditch  from  Salt  Creek,  with  all  the  water, 
water  rights,  and  privileges  belonging  to  said  water- 
ditches;  also  all  mining-tools,  implements,  tunnels,  cuts, 
flum^es,  and  reservoirs  used,  had,  and  belonging  to  said 
claims,  and  every  part  and  portion  thereof;  together 
with  all  and  singular  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging,  or  in  any  wise  ap- 
pertaining." 

In  this  case  there  is  no  evidence  of  an  agreement  on 
the  part  of  the  defendant  to  pay  the  mortgages  on  the 
mortgaged  property.  The  mortgagors  never  owned  any 
portion  of  the  property  which  is  here  in  dispute  and  dc»- 
scribed   as  the  Amador  canal.     The  mortgage  was  given 
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upon  the  Butte  ditch^  which  was  not  appurtenant  to  any 
other  property  mortgaged,  except  to  the  water  right  at 
Pine-log  Crossing.  The  water  here  is  not  used,  or  in- 
tended for  use,  at  any  particular  place,  or  for  any  par- 
ticular purpose,  but  is  intended  for  sale  to  other  parties. 
In  this  case  no  part  of  the  property  in  dispute  existed 
when  the  foreclosure  suit  was  commenced,  and  neither 
the  Sutter  Canal  and  Mining  Company  nor  the  Amador 
Canal  and  Mining  Company  was  a  party  to  the  suit.  As 
stated  by  the  respondent  in  his  brief  in  Hungarian 
O.  M.  Co.  V.  Moses,  the  property  there  in  controversy  "was 
clearly  but  an  enlargement  of  a  ditch  and  water  rights 
conceded  as  belonging  to  the  estate  mortgaged,  or  as  an 
improvement  thereon.  The  mortgagor  in  making  it 
looked  to  the  redemption  of  the  property,  and  made  the 
expenditure  for  his  own  benefit.  He  knew  that  he  could 
save  himself  from  loss  by  paying  the  debt  for  which  the 
property  was  mortgaged.  With  this  in  view,  he  conveyed 
the  whole  property  to  plaintiff,  expressly  providing  in  the 
deed  that  plaintiff  took  the  same  subject  to  such  lien,  and 
that  it  should  pay  and  discharge  the  mortgage." 

In  Quirk  v.  Falk,  47  Cal.  463,  the  court  did  not  say  that 
the  water-ditch  and  the  water  right  thereto  appertaining 
could  not  be  appurtenant  to  a  mining  claim,  but  simply 
said  that  the  plaintiff  had  failed  to  prove  that  the  larger 
portion  of  the  water  was  used  in  working  those  claims, 
and  had  failed  to  prove  that  the  Water-ditch  and  water 
right  thereto  appertaining  became  appurtenant  to  the 
Monitor  claims. 

In  Wood  V.  Whelan,  93  111.  153,  cited  by  the  respond- 
ent, the  new  gas-pipe  works  were  held  to  be  simply  addi- 
tions, fixtures,  and  therefore  appurtenant  to  the  property 
mortgaged.  It  was  there  said:  "The  granting  clause  of 
the  mortgage  is  very  comprehensive,  and  was,  no  doubt, 
intended  to,  as  it  does,  include  everything  appertaining  to 
the  gas-works."  A  large  number  of  cases  has  been  cited 
by  the  respondent,  but  we  deem  it  unnecessary,  in  view 
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of  what  has  been  said  herein,  to  review  them  at  length. 
They  are  nearly  all  cases  of  mortgages  upon  railroad 
property.  In  some  of  the  cases  cited  the  court  held  that 
the  mortgage  by  its  terms  covered  after-acquired  prop- 
erty; in  others,  that  after-acquired  property  passed  as  an 
incident  to  a  franchise,  as  an  accession  to  the  subject  of 
the  mortgage,  because  essential  to  the  exercise  of  the 
franchise  and  incident  to  it. 

In  Sparks  v.  Hess,  16  CaL  186,  it  was  held  in  effect  that 
the  structure — ^the  bridge — ^was  the  superior  thing,  and 
that  the  land  on  either  side  passed  as  appurtenant  to  it. 
The  property  conveyed  was  ^^a  certain  bridge,  located, 
situated,  and  lying  on  the  south  fork  of  the  Yuba  Biver, 
etc.,  known  as  Sparks's  bridge,  across  the  south  fork  of 
said  river,  together  with  the  toll-houses,  stables,  and  also 
the  right  and  privilege  of  said  Sparks  in  and  to  the  dug 
road  there  made  on  each  side  of  said  bridge,  together 
with  all  the  privileges  and  appurtenances  appertaining 
and  in  any  wise  belonging  to  said  bridge."  Where  the 
structure  is  the  principal  thing  conveyed  under  such  cir- 
cumstances as  appeared  in  that  case,  it  will  carry  with  it 
the  title  of  the  grantor  in  the  land  upon  which  it  stands, 
or  with  which  it  is  connected. 

2.  The  court  found  that  in  the  action  of  the  Amador 
Canal  and  Mining  Company  v.  Mitchell,  the  question  was 
litigated  as  to  whether  the  property  acquired  from  the 
assignee  by  the  Amador  Canal  and  Mining  Company 
was  subject  to  the  said  mortgage,  and  that,  after  hearing 
and  trial  thereof,  it  was  finally  determined  in  favor  of 
this  plaintiff.  This,  we  think,  is  an  erroneous  construc- 
tion of  the  judgment  in  that  case.  The  plaintiff  there 
did  not  seek  to  have  construed  the  decree  of  foreclosure, 
nor  to  determine  the  scope  or  effect  tliereof.  The  action 
was  brought  to  set  aside  the  decree  of  foreclosure  on  the 
ground  of  fraud.  The  title  to  the  Amador  canal  was  not 
there  litigated.  The  court  determined  that  there  was  no 
fraud,  and  that  the  Amador  Canal  and  Mining  Company, 
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being  a  purchaser  pendente  lite,  was  bound  by  the  decree 
of  foreclosure,  though  not  made  a  party  to  the  suit.  The 
question  raised  here,  namely,  what  property  is  included 
in  the  descriptions  given  in  the  complaint,  lis  pendens, 
decree,  and  sheriff's  deed,  was  not  considered.  (Amador 
Canal  and  Mining  Company  v.  Mitchell,  59  Oal.  468.) 

3.  There  can  be  no  doubt,  we  think,  that  the  acts  of 
the  defendant  in  destroying  the  old  ditch  and  flume 
from  Bald  Eock  toward  the  river,  and  in  converting  the 
lumber  to  its  own  use,  were  unlawful,  and  rendered  the 
company  liable  in  an  action  for  damages.  It  is  a  ques- 
tion, however,  whether  such  damages  can  be  recovered 
in  this  action.  It  is  diflBcult  to  determine  from  the 
issues  herein  whether  the  action  can  be  considered  any- 
thing beyond  one  in  ejectment,  and  for  rents,  issues,  and 
profits.  There  is,  however,  an  allegation  in  the  com- 
plaint that  "in  the  performance  of  said  work  the  said 
ditch  or  canal  [Butte  ditch],  as  originally  constructed, 
has  been  to  a  large  extent  filled  up  and  destroyed,"  etc. 
There  is  also  an  allegation  "that,  by  reason  of  the  prem- 
ises and  the  facts  hereinbefore  alleged,  the  plaintiff  has 
been  damaged  by  the  defendant  in  the  sum  of  five  hun< 
dred  thousand  dollars";  and  there  is  a  prayer  for  the 
recovery  from  defendant  of  the  sum  of  five  hundred 
thousand  dollars  damages. 

There  is  also  a  prayer  for  the  appointment  of  a  re- 
ceiver, for  the  possession  of  the  canal  and  water  rights, 
and  for  such  other  and  further  relief  in  the  premises  as 
shall  be  just  and  equitable. 

There  was  no  demurrer  to  the  complaint,  but  defend- 
ant answered,  denying  specifically  the  allegations  of  the 
complaint,  and  the  trial  seems  to  have  proceeded  upon 
the  theory  that  it  is  an  action  to  recover  the  land,  and 
the  rents,  issues,  and  profits  thereof. 

The  defendant  was  not  bound  to  use,  improve,  or  re- 
pair the  property,  but  it  was  the  duty  of  the  defendant, 
when  it  went  into  the  possession  of  the  property   usdei 
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the  deed  from  Napthaly  as  assignee^  at  least  not  to  de- 
stroy it.  It  had  the  right  of  redemption  and  actual  pos- 
session. The  defendant  was  in  one  sense  a  bailiff  for 
the  plaintiff  with  respect  to  such  property,  and  as  such 
during  the  time  it  held  possession  was  bound  to  do  no 
act  that  would  injure  it.  The  defendant  destroyed  it, 
and  must  now  be  held  responsible  for  the  waste.  We 
think  that  the  plaintiff  may  recover  in  this  action  the 
damages  occasioned  to  him  by  the  acts  of  the  defendant, 
notwithstanding  the  fact  that  he  has  heretofore  claimed 
other  relief. 

The  remedy  for  waste  is  ordinarily  at  law,  but  where 
it  is  for  the  purpose  of  preserving  the  security  of  a  mort- 
gage, equity  will  interpose  by  injunction  to  prevent  future 
\7aste  and  in  the  same  action  an  accounting  will  be  de- 
creed, and  compensation  given  for  past  waste.  For  this 
purpose  "the  remedy  by  bill  in  equity  is  so  much  more 
easy,  expeditious,  and  complete  that  it  is  now  almost 
invariably  resorted  to."  (2  Story's  Eq.  Jur.,  sec.  917;  2 
Story's  Eq.  Jur.,  sees.  615-518.)  Both  before  and  after  a 
decree  of  foreclosure,  chancery  will  interpose  to  prevent 
any  injury  to  the  inheritance  which  depreciates  the 
mortgage  security,  and  the  court  will  not  "turn  the 
plaintiff  round  to  an  action  at  law,"  but  will  require  an 
accounting  for  waste  committed  by  the  one  in  posses- 
sion. (1  Hilliard  on  Real  Property,  sees.  375-377;  Sarlea 
V.  Sarles,  3  Sand.  Ch.  601.)  In  this  respect  "the  court 
of  chancery  does  not  now  treat  questions  of  destructive 
damage  to  property  exactly  as  it  did  forty  or  fifty  years 
back;  its  protection  being  more  largely  afforded  than  it 
then  generally  was."     (Addison  on  Torts,  sec.  262.) 

The  right  of  the  plaintiff  to  take  water  from  the  north 
fork  of  the  Mokelumne  River  still  exists,  to  the  extent 
that  the  Butte  ditch  owned  the  same  at  the  time  the 
mortgage  was  executed;  but  plaintiff  will  be  entitled  to 
recover  the  actual  damage  sustained  by  reason  of  the 
oegligent    and   wrongful    acts   of   the   defendant.      From 
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the  lower  end  of  Bald  Bock  toward  the  river,  the  Butte 
ditch  was  destroyed,  and  the  flume  and  pipes  were  appro- 
priated by  the  defendant,  and  plaintiff  prevented  from 
using  his  water  right  The  measure  of  damages,  there- 
fore^ must  be  the  value  of  property  destroyed,  and  com- 
pensation for  the  loss  of  the  use  of  his  water  right  for 
such  period  as  would  have  been  necessary  to  enable 
the  plaintiff  to  reconstruct  his  ditch  after  the  same  was 
destroyed  from  the  point  where  it  tapped  the  river  to 
the  lower  end  of  Bald  Bock. 

If  the  new  ditch  between  these  points  ia  constructed 
upon  a  line  which  renders  it  necessary  for  plaintiff  to 
build  his  ditch  upon  another  more  difficult  and  more 
expensive  line  than  that  upon  which  the  old  ditch  was 
built,  plaintiff  will  be  entitled  to  additional  damages  to 
the  extent  of  the  difference  in  cost  of  construction  upon 
the  old  line,  and  the  cost  of  construction  upon  the  most 
feasible  line  remaining. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial,  with  leave  to  the  parties  to  amend  llieir 
pleadings  if  they  shall  be  so  advised. 

Seabls,  0.  J.,  McFablaitd,  J.,  and  ShabpstsiNj  J^ 
concurred. 

Behearing  denied* 


[No.  123S1.    Department  One.— Mareh  81,  1888.] 
JOHN  0.  MOGK,  AssioNBB  op  William  J.  Ooombs,  Iit- 
SOLVENT,    Appellant    and    Respondent,    v.    PETER 
PETERSON,  Appellant  and  Respondent. 

Appeal — iNBUFriciEiror  or  EviDEifCB — ^HinB. — In  order  to  present  the 
question  of  the  insufficiency  of  the  evidence  upon  an  appeal  from 
the  judgment,  the  appeal  must  be  taken  within  sixty  days  from 
the  rendition  of  the  judgment. 

IirsoLVENOT — ^Assignment— Exempt  Pbopebtt. — ^Property  which  is  ex- 
empt from  execution  does  not  pass  1^  the  statutoiy  assignment  to 
the  assignee. 
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Id. — ^Petition. — Where  there  is  not  a  total  absence  of  averment,  but 

onlj  an  insufficiencj  in  the  mode  of  statement,  the  objection  cannot 

be  made  on  a  collateral  attack. 
Id. — BoiVD. — If  the  creditors  make  no  objection  to  a  defective  bond,  a 

debtor  of  the  insolvent  cannot  raise  the  question  in  an  action  bj 

the  assignee  upon  such  debt. 
Ihstance  of  the  construction  of  an  assignment. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Colusa  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion* 

Bichard  Bayne,  for  Defendant. 

H.  M.  Albery,  for  Plaintiff. 

Haynb,  C. — ^Action  by  the  assignee  of  an  insolvent  to 
recover  the  value  of  certain  property  which  is  claimed 
to  have  been  transferred  to  the  defendant  in  fraud  of 
the  rights  of  the  creditors.  The  court  below  gave  judg- 
ment for  a  portion  only  of  the  amount  claimed,  and  each 
side  appeals. 

Upon  the  appeal  of  the  plaintiff,  the  question  is,  whether 
the  court  was  right  in  holding  that  part  of  the  property 
transferred  was  exempt  from  execution,  and  therefore 
not  a  part  of  the  property  to  which  plaintiff  was  entitled 
as  assignee.  The  findings  state  that  all  this  portion  of 
the  property  consisted  of  ^'farming  implements,"  and 
that  "at  the  time  of  the  transfer  of  said  property,  said 
Coombs  was,  by  occupation,  a  farmer,  and  used  all  of 
said  last-described  articles  in  his  business  of  farming," 
and  that  each  article  thereof  "was,  at  the  time  the  same 
was  sold  and  transferred  by  said  Coombs  to  said  defend- 
ant, exempt  from  forced  sale  and  execution." 

The  appeal  was  from  the  judgment  alone,  and  was  not 
taken  within  sixty  days  from  its  rendition;  hence  the  find- 
ings must  be  taken  as  conclusive.  (Code  Civ.  Proc,  sec. 
939,  subd.  1.)  Taking  the  above  finding  to  be  true,  it  is 
manifest  that  this  part  of  the  judgment  was  correct  For 
I-XXV.  Cal.— 82 
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the  statute  provides  that  "such  assignment  shall  operate 
to  vest  in  the  assignee  all  the  estate  of  the  insolvent 
debtor  not  exempt  by  law  from  execution'*  (sec  17) ;  and 
that  the  assignee  shall  have  power  to  take  possession  of 
"all  the  estate  of  such  debtor  except  property  exempt  hy 
law  from  execution/'     (Sec.  21,  subd.  2.) 

The  clerk  had  no  authority  to  transfer  exempt  prop- 
erty to  the  plaintiff,  and  therefore  the  plaintiff  can  claim 
nothing  by  virtue  of  the  transfer. 

Upon  the  appeal  of  the  defendant  several  points  are 
made : — 

1.  It  is  said  that  the  petition  in  insolvency  does  not 
show  the  facts  necessary  to  confer  jurisdiction  upon  the 
court  in  which  the  insolvency  proceeding  was  commenced. 
The  particular  matters  in  which  the  petition  is  claimed 
to  be  insufficient  are,  in  the  first  place,  that  it  merely 
allfiges  that  the  insolvent  was  "indebted"  to  the  peti- 
tioners, etc.,  without  stating  the  facts  out  of  which  such 
indebtedness  arose,  and  that  hence  it  is  within  the  rule 
laid  down  in  In  the  Matter  of  Russell,  70  Cal.  132 ;  and  in 
the  second  place,  that  it  does  not  show  that  the  debtor 
was  insolvent  within  the  meaning  of  the  act,  because  it 
merely  alleges  that  he  "was  on  the  twenty-ninth  day  of 
September,  1884,  insolvent,  and  has  suffered  his  property 
to  remain  under  attachment  or  legal  process  for  more 
than  four  days,  and  attempted  to  ccnceal  some  of  his 
property  to  avoid  its  being  attached,"  without  showing 
that  he  was  insolvent  at  the  time  he  suffered  his  property 
to  remain  attached.  And  further,  that  the  allegation  as 
to  concealment  was  not  that  he  did  conceal,  etc.,  but  that 
he  attempted  to  conceal. 

Probably  these  matters  would  have  been  ground  for  a 
demurrer  by  the  insolvent  to  the  petition.  As  to  that 
we  express  no  opinion.  But  they  certainly  cannot  be 
raised  by  a  third  party  in  a  collateral  proceeding.  Even 
if  the  position  that  the  superior  court  acts  in  such  pro- 
ceedings as  a  court  of  inferior  and  limited  jurisdiction 
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be  assumed  to  be  true  of  the  present  statute,  neverthe- 
less it  does  not  follow  that  the  objections  to  the  petition 
must  prevail.  The  objections  are  in  effect,  not  that  there 
is  a  total  absence  of  essential  facts,  but  only  that  the 
facts  are  not  sufficiently  stated.  That  is  not  an  objection 
which  a  third  party  can  raise  in  a  collateral  action.  This 
conclusion  is  strengthened  by  the  provision  of  the  act,  to 
the  effect  that,  '^in  suits  prosecuted  by  the  assignee,  a 
certified  copy  of  the  assignment  made  to  him  shall  be 
conclusive  evidence  of  his  authority  to  sue."     (Sec   18.) 

2.  It  is  said  that  no  bond  was  filed  by  the  assignee 
within  the  time  allowed  by  the  act.  It  appears  that  the 
bond  filed  on  December  17,  1884,  which  was  within  the 
time  specified,  was  defective,  and  that  thereupon  the  court 
made  an  order  allowing  a  new  bond  to  be  filed  ''as  of 
<late  of  December  17,  1884,"  and  that  thereupon  a  proper 
bond  was  filed.  We  are  inclined  to  think  this  was  suffi- 
cient for  all  purposes.  But  however  this  may  be,  the 
defendant  cannot  raise  the  question.  As  was  said  in 
Luhrs  V.  Kelly,  67  Cal.  291,  "the  creditors  and  debtor 
were  alone  interested  in  the  amount  and  sufficiency  of 
the  bond,  and  they  acquiesced  in  the  bond  given." 

8.  It  is  contended  that  the  assignment  was  insufficient 
to  pass  the  title  to  the  assignee.  This  point  is  based 
upon  the  careless  language  of  the  assignment.  The  act 
requires  that  when  the  assignee  is  appointed  and  quali- 
fied, "the  clerk  of  the  court  shall,  by  an  instrument 
under  his  hand  and  seal  of  the  court,  assign  and  convey 
to  the  assignee  all  the  estate,  real  and  personal,  of  the 
iebtor,  with  all  bis  deeds,  books,  and  papers  relating 
fchereto"  etc.  (Sec.  17.)  In  complying  with  this  pro- 
vision, the  clerk  executed  an  instrument  in  which  he 
styled  himself  "the  party  of  the  first  part,"  and  after 
reciting  the  insolvency  proceedings,  proceeds  to  "grant, 
assign,  transfer,  and  set  over  unto  the  said  party  of  the 
second  part  ....  all  the  ...  .  property,  estate,  and  ef- 
fects of  the  said  party  of  the  first  part/*    And  it  is  argued 


Digitized  by 


Google 


600  MoGK  t;.  Petsbson.  [Sup.  Ot 

that  this  is  an  assignment  of  the  property  of  the  clerk 
of  the  court,  and  not  of  the  insolvent. 

It  is  apparent  from  the  recitals,  however,  that  the  in- 
tention was  to  transfer  the  property  of  the  insolvent. 
And  if  a  suit  had  been  brought  to  reform  the  instru- 
ment, it  would  not  have  been  necessary  to  introduce  any 
evidence  to  show  that  such  was  the  intention.  And  this 
being  the  case,  we  think  it  is  not  straining  the  language 
too  much  to  hold  that  the  assignment  is  an  assignment 
of  the  insolvent's  property.  The  paper  is  a  paper  in  the 
proceeding.  It  is  entitled,  "In  the  Matter  of  William  J. 
Coombs,  an  insolvent  debtor,'*  and  recites  the  various 
steps  in  the  insolvency  proceedings,  referring  to  the  act 
by  its  title,  and  further  recites  that  the  assignment  is 
made  by  the  assignor  as  clerk  of  the  court,  and  "in  con- 
sideration of  the  premises,  and  of  the  benefits  of  said 
act,  and  in  pursuance  of  and  in  obedience  to  the  above- 
recited  order  and  the  said  act,  and  for  the  uses  and 
purposes  in  the  said  act  declared." 

In  view  of  these  recitals,  we  think  the  words  "party  oi 
the  first  part,''  in  the  beginning  of  the  paper,  may  be 
construed  to  mean:  ^^illiam  H.  Miles,  clerk  of  the  su- 
perior court,  acting  under  the  statute  as  assignor  of  the 
estate  of  the  insolvent";  and  that  the  subsequent  words 
referring  to  the  property  of  the  party  of  the  first  part 
may  be  taken  to  mean  the  property  which,  by  virtue  of 
the  authority  conferred  upon  him  by  the  statute,  he  was 
authorized  to  transfer. 

4.  Finally,  it  is  urged  that  the  evidence  is  insufficient 
to  show  fraud.  The  court  finds  that  at  the  time  of  the 
transfer  the  said  Coombs  was  insolvent  and  unable  to 
pay  his  debts,  and  that  such  transfer  was  "made  with 
the  intent  and  purpose  on  the  part  of  said  Coomba  to 
hinder,  delay,  and  defraud  the  general  creditors  of  the 
said  Coombs";  and  that  the  defendant  "had  reasonable 
cause  to  believe  that  said  Coombs  was  at  said  time  in« 
solvent,  and  that  said  assignment,  transfer,  and  convey- 
ance was  so  made  by  said  Coombs  with  a  view  to  prevent 
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the  last-described  property  from  being  distributed  rata- 
bly among  his  creditors,  and  to  defeat  the  object  of,  and 
to  hinder,  impede,  and  delay  the  operation  of,  and  to 
evade  the  provisions  of,  the  insolvent  act  of  1880/'  We 
think  this  a  sufScient  finding  to  avoid  the  transfer.  (In- 
solvent Act,  sec.  55.)  The  counsel,  however,  says  that 
the  finding  is  not  supported  by  the  evidence,  and  that 
'^appellant's  testimony  shows  positively  that  he  did  not 
have  such  knowledge  or  notice." 

But  as  remarked  by  Judge  Baldwin  in  BhnJeman  v, 
Vallejo,  15  Cal.  645,  "We  do  not  understand  that  the 
credulity  of  a  court  must  necessarily  correspond  with 
the  vigor  and  positiveness  with  which  a  witness  swears." 
And  this  is  particularly  true  of  questions  of  mere  knowl- 
edge or  intent 

In  the  present  case,  it  is  not  much  disputed  that  the 
intention  of  the  assignor  was  in  fraud  of  the  act.  The 
main  contention  seems  to  be  that  the  defendant  was  not 
aware  of  such  intention.  But  if  such  was  the  assignor's 
intention,  it  is  exceedingly  improbable  that  he  would 
have  concealed  it  from  the  assignee.  And  the  haste 
with  which  the  transaction  was  concluded  tends  to  cast 
a  shade  over  it.  Beside,  the  defendant  admits  that  he 
knew  Coombs  was  in  want  of  money,  and  there  was  evi- 
dence that  defendant  had  made  declarations  to  the  effect 
that  some  other  persons  had  "got  the  best  of  him  on 
the  thrashing  bill  last  year,  and  he  didn't  propose  they 
would  this  year;  that  he  had  taken  wheat  enough." 
Upon  the  whole  evidence,  we  cannot  say  that  the  court 
below  was  not  justified  in  its  conclusions  as  to  the  facts. 

The  other  matters  do  not  require  special  notice. 

We  therefore  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed  in  all  respects. 

PooTB,  C,  and  Bbloheb,  0.  0.,  concurred. 

The  OoTTBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are 
affirmed. 
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[No.  11309.     In  Bank.— March  31,  1888.} 

L.   SCHWARTZ   bt  al..  Appellants,  v.   S.   W.   WIL- 
SOX,     AuDiTOB,     ETC.,     Respondent. 

Counties — Indebtedness — ^Payment — Constitutional  Law.  —  Under 
section  18  of  article  11  of  the  constitution,  and  section  36  of  the 
county  government  act,  a  county  indebtedness  incurred  during  a 
given  fiscal  year  cannot  be  paid  out  of  the  income  or  revenue  of  any 
future  year. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.    M.    Wilcoxon,    and    12.    B.    Treat,   for    Appellants. 

Ernest  Graves,  and  Graves,  Turner  d  Graves,  for  Re- 
spondent. 

Seabls,  0.  J. — This  is  an  application  for  a  writ  of 
mandate  to  compel  the  respondent,  Wilson,  as  auditor 
of  thi  county  of  San  Luis  Obispo,  to  draw  his  warrant 
on  tl  e  county  treasurer  in  favor  of  Schwartz  and  Beebee 
for    1195.30. 

A  demurrer  was  sustained  to  the  petition  in  the  supe- 
rior court,  and  appellants  electing  to  stand  upon  such 
petition  without  amending,  judgment  dismissing  the 
application  was  entered,  from  which  judgment  this 
appeal  is  taken. 

It  appears  from  the  verified  petition  filed  on  applica- 
tion for  the  writ,  that  Schwartz  &  Beebee,  as  copartners, 
on  the  20th  of  March,  1884,  sold  and  delivered  goods, 
wares,  and  merchandise  the  value  of  $195.30  to  the 
county  of  San  Luis  Obispo;  that  on  April  20,  1884, 
the  demand  therefor,  duly  itemized  and  verified,  was 
filed  with  the  clerk  of  the  board  of  supervisers  of  said 
county;  that  on  the  seventh  day  of  January,  1885,  the 
demand  was  by  the  board  of  supervisors  allowed  for  the 
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full  amount  thereof,  and  ordered  paid  ^'out  of  the  fundfl' 
of  road   district   No.    1." 

At  the  date  of  the  sale  and  delivery  of  the  goods  there 
was  money  unappropriated  and  in  excess  of  all  out- 
standing indebtedness  of  said  road  district  No.  1,  in  the 
county  treasury  to  the  credit  of  said  road  district,  and 
this  claim,  together  with  the  other  liabilities  before  that 
time  accrued,  were  not  in  excess  of  the  revenue  actually 
provided  for  the  year  1884  for  said  road  district 

The  goods  were  sold  and  delivered  to  and  for  road 
district  No.   1. 

On  or  about  August  19,  1.584,  road  district  No.  1  was 
changed  to  road  district  No.  7,  which  latter  district  suc- 
ceeded to  all  the  rights,  funds,  and  liabilities  of  No.  L 

On  the  fourteenth  day  of  July,  1885,  the  claim  of  pe- 
titioner being  unpaid,  the  board  of  supervisors  entered 
the  following  order: — 

''It  appearing  to  this  board  that  there  is  a  surplus  of 
money  in  road  fund  of  road  district  No.  7,  for  the  fiscal 
year  ending  June  30,  1885,  and  there  is  no  outstanding 
claims  against  road  district  No.  7  for  fiscal  year  ending 
June  30,  1885, — and  that  $804.75  is  remaining  in  said 
fund, — ^now,  imder  the  power  invested  in  us  under  sub- 
division 20,  section  25,  of  an  act  to  establish  a  uniform 
system  of  county  and  to'svnship  government,  approved 
March  14,  1883,  we  hereby  order  that  $334.85  belonging 
to  and  in  said  road  fund  district  No.  7,  for  fiscal  year 
ending  June  30,  1885,  be  and  the  same  is  transferred  to 
the  general  road  fund,  and  to  pay  the  claims.  No.  60, 
Phelix  Dolan,  for  $26.50;  No.  64,  Patrick  Murphy,  for 
$7;  No.  71,  Albert  Smith,  $29;  No.  73,  Schwartz  &  Bee- 
bee,  $195;  No.  583,  T.  J.  Williams,  $77.35.  And  the 
ooimty  auditor  and  county  treasurer  of  San  Luis  Obispo 
will  make  the  proper  entries  in  their  books,  and  other- 
wise comply  with  this  order.  By  the  board  of  supervi- 
sors of  San  Luis  Obispo  County,   California." 

That  on  the  day  last  aforesaid  the  said  board  of  super- 
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visors^  by  an  order  duly  made  and  given,  made  and 
passed  their  order  in  the  words  and  figures  following,  to 
wit: — 

'^Whereas,  this  board  did  on  the  7th  of  January,  1885, 
examine,  allow,  and  order  paid  from  the  district  No.  1 
fund  (road  fund)  the  following  daims,  to  wit:  No.  60, 
claim  of  Phelix  Dolan,  for  $26.50;  No.  64,  claim  of 
Patrick  Murphy,  $7;  No.  71,  claim  of  Albert  Smith,  $29; 
No.  73,  claim  of  Schwartz  Sc  Beebee,  $195 ;  No.  583,  claim 
of  T.  J.  Williams,  $77.35;  and  whereas,  it  appears  that  at 
the  time  of  said  allowance  of  said  claims  that  there  was 
no  funds  belonging  to  or  in  district  No.  1  (road)  fund; 
but  that  the  same  was  an  impoverished  fund  and  road 
district, — now,  the  said  orders,  so  far  as  they  order  said 
claims  paid  from  district  No.  1  (road)  fund,  are  hereby 
revoked,  and  said  claims  are  examined,  allowed,  and 
ordered  paid  out  of  the  general  road  fund  of  the  county 
as  follows :  No.  60,  claim  of  PhelLx  Dolan  for  $26.50 ;  No. 
64,  claim  of  Patrick  Murphy  for  $7;  No.  71,  claim  of 
Albert  Smith  for  $29;  No.  78,  claim  of  Schwartz  & 
Beebee  for  $195;  No.  583,  claim  of  T.  J.  Williams  for 
$77.35.  By  the  board  of  supervisors,  San  Luis  Obispo 
County,  California,  July  14,  1885.'* 

Duplicate  lists  of  the  claims  allowed,  and  orders  for 
the  payment  of  money,  were  prepared  as  by  law  provided, 
and,  duly  signed,  were  delivered  to  the  auditor  in  due 
time,  and  a  demand  was  made  upon  the  auditor  for  a 
warrant  on  the  treasurer  in  favor  of  appellants,  which 
was  refused,  and  thereupon,  and  on  the  ninth  day  of 
November,  1885,  the  application  for  a  writ  was  filed. 

From  the  foregoing  statement,  it  clearly  appears  that 
the  supplies  were  furnished,  and  the  claim  therefor  filed, 
April  12,  1884, — that  is  to  say,  during  the  fiscal  year 
which  ended  June  30,  1884. 

There  was  at  that  time  sufficient  money  in  the  fund 
of  road  district  No.  1  to  pay  the  demand. 

The  petition   shows  that  it  was  ordered   paid  on  the 
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fl4th  of  July,  1885,  out  of  the  general  road  fund  of  the 
county,  which  had  been  provided  for  the  fiscal  year 
1885,  or  at  least  it  fails  to  show,  as  it  should  have  done, 
that  the  claim  was  ordered  paid  out  of  the  funds  pro- 
vided for  such  purpose  for  the  fiscal  year  ending  June 
80,  1884. 

In  San  Francisco  v.  BricJcwedel,  62  Cal.  641,  it  was 
said:  "Each  year's  income  and  revenue  must  pay  each 
year's  indebtedness  and  liability,  and  no  indebtedness 
or  liability  incurred  in  any  one  year  shall  be  paid  out  of 
the  income  or  revenue  of  any  future  year." 

The  eighteenth  section  of  article  11  of  our  constitution 
provides  that,  in  cases  like  the  present,  no  indebtedness 
or  liability  shall  in  any  manner,  or  for  any  purpose,  be 
incurred  exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year. 

Section  36  of  the  county  government  act  contains 
substantially  the  same  provision  as  the  constitution,  and 
after  providing  a  method  by  which  to  estimate  and  de- 
termine the  amount  which  may  be  allowed  against  each 
fund,  then  proceeds  to  declare  in  reference  to  supervi- 
sors as  follows: — 

"The  board  shall  have  no  power  to  make  allowances 
against  any  fund  which,  with  allowances  previously 
made,  and  salaries  and  liabilities  fixed  by  law  payable 
therefrom,  shall  exceed  the  auditor's  estimate  of  revenue 
for  the  year.  ....  Any  allowance  made  contrary  to 
the  provisions  of  this  section  shall  be  null  and  void, 
and  the  auditor  shall  not  draw  his  warrant  therefor,  nor 
the  treasurer  pay  the  same." 

Under  section  2651  of  the  Political  Code,  it  was  proper 
for  the  board  to  order  petitioners'  claim  paid  out  of  the 
general  road  fund,  instead  of  out  of  the  fund  of  district 
No.  1,  or,  what  is  the  same  thing,  its  successor,  No.  7, 
subject,  however,  as  therein  provided,  to  the  proviso 
that  the  appropriation  should  not  be  in  excess  of  the 
estimated  receipts  of  the  current  year.     Were  the  quea- 


Digitized  by 


Google 


506  MoCoBMioK  i;.  CEfTTEAL  R  R  Oo.       [Sup.  Ot 

tion  discussed  in  San  Francisco  v.  Brichwedel  a  new  one^ 
we  might  hesitate  in  reaching  the  conclusion  arrived  at 
there;  but  in  view  of  the  very  salutary  influence  it  is 
calculated  to  exercise  over  public  affairs,  and  in  view  of 
the  fact  that  since  1882  all  persons  dealing  with  these 
municipalities  must  be  presumed  to  have  done  so  in 
view  of  the  constitutional  construction  given  in  that 
case,  we  are  not  inclined  to  overturn  it 

We   deem   it   conclusive   of  the   present  case,   and   the 
judgment  appealed  from  is  affirmed. 

Pateeson,  J.,  McFaeland,  J.,  Thoei?ton,  J.,  Shabp- 
BTEiN^  J.i  and  MoKiNSTBT,  J.,  concurred. 


[No.  0925.    Department  Two.— April  17,  1888.] 

JOHN   McCORMICK    et    al.,   Appbllakts,    v.    OEMT- 

TRAL  RAILROAD    COMPANY,   Rbspondkni?. 

Newlt  Discovebed  £vu>enoe. — ^Newly  disoovered  evidenee  which  it 
merely  cumulative,  and  not  such  as  to  render  a  different  result 
probable,  la  not  ground  for  a  new  triaL 

Appeal  from  a  judgment  of  the  Superior  Oourt  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  triaL 

The  action  is  brought  by  a  husband  and  wife  to  re- 
cover damages  for  personal  injuries  caused  to  the  wife 
through  the  alleged  negligence  of  the  defendant  Tiio 
further  facts  are  stated  in  the  opinion. 

Manuel  Eyre,  for  Appellants. 

Ounnison  &  Booth,  for  Respondent. 

Hayne^  C. — ^Action  against  a  street-car  company  for 
personal  injuries.  Yerdict  and  judgment  for  defend- 
ants* 
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The  only  point  made  is,  that  the  plaintiff's  motion  for 
new  trial  should  have  been  granted  on  the  ground  of 
newly  discovered  evidence. 

The  plaintiff's  theory  was,  that  she  was  struck  by  the 
horse  attached  to  the  car,  and  that  the  car  wheel  passed 
over  her  leg.  The  defense  was,  that  the  plaintiff  was 
struck  by  the  pole  of  a  truck  which  was  near  the  car, 
and  that  this  was  the  cause  of  the  accident  Upon  this 
question  the  plaintiff  testified  that  she  was  struck  by  the 
horse,  and  that  the  truck  did  not  move  at  all.  One 
Offerman  and  one  Newman  testified  to  the  same  effect. 
On  the  other  hand,  the  driver  of  the  car  testified  that  it 
was  the  pole  of  the  truck  which  struck  her,  and  not  the 
horse  or  car,  and  he  was  corroborated  by  a  Miss  Annie 
Korton,  a  by-stander. 

The  evidence  which  is  claimed  to  be  newly  discovered 
is  shown  by  the  affidavits  of  one  Galbraith  and  one 
O'Brien,  to  the  effect  that  the  truck  did  not  move,  and 
from  its  position  it  could  not  have  stinick  the  plaintiff, 
and  the  affidavit  of  plaintiff's  husband  to  the  effect  that 
a  certain  Mrs.  Stewart  had  told  him  that  the  witness 
Norton  had  made  declarations  to  the  contrary  of  her 
testimony,  but  that  Mrs.  Stewart  would  not  make  affi- 
davit to  that  effect.  As  a  matter  of  course,  this  hearsay 
evidence  is  not  to  be  regarded,  and  the  other  matters 
stated  in  the  affidavit  are  unworthy  of  special  notice. 

The  affidavits  of  Galbraith  and  O'Brien  are  upon  a 
subject  which  was  much  disputed  at  the  trial,  and  are 
merely  cumulative,  and  not  such  as  to  render  a  different 
result  probable,  and  therefore,  imder  the  well-settled  rule, 
were  not  sufficient  to  warrant  a  new  trial. 

We  therefore  advise  that  the  order  denying  a  new  trial 
be  affirmed. 

FooTE,  C,  and  Belchee,  C.  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  denying  a  new  trial  is  affirmed. 
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[No.  12368.    Department  Two.— April  17,  1888.1 

JAMES  E.  SIMMONS,  Respondent,  v.  D.  J.  OULLA- 
HAN,  Appellant, 

AoooBD  AND  Satisfaction. — ^An  accord  without  satisfaction  is  not  a  bar. 
Id. — BuBDEN  OF  Proof. — Where  a  defendant  relies  upon  an  accord  and 

satisfaction,  the  burden  is  on  him  to  show  the  satisfaction  aa  well 

as  the  accord. 
Receipt. — ^A  receipt  is  not  conclusive. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  refusing  a  new  trial 

The  facts  are  stated  in  the  opinion. 

Terry,  Campbell  &  Bennett,  and  /.  0.  Campbell,  for 
Appellant 

8.  D.  Woods,  and  A.  L.  Levinsky,  for  Eespondent 

Haynb,  C. — ^Action  for  goods  sold  and  delivered. 
Defendant  admitted  that  the  goods  were  sold  and  deliv* 
ered  as  alleged,  but  relied  upon  an  agreement  whereby 
the  assignor  of  the  plaintiff  agreed  to  accept  fifty  cents 
on  the  dollar  in  satisfaction  of  the  claim.  This  agree- 
ment contained  the  following  clause: — 

'That  each  and  all  of  said  acts  shall  be  made  and 
done  promptly  at  maturity,  and  as  to  this  condition, 
time  is  hereby  made  of  the  essence  of  this  agreement,  so  that 
in  case  of  default  or  miscarriage  regarding  performance, 
and  payment  on  the  day  or  days  said  sums  severally  be- 
come due,  the  whole  of  said  original  indebtedness  is  hereby 
renewed  and  revived/^ 

The  first  installment  due  under  this  agreement  was 
$63.69.  The  court  below  foimd  that  only  $43.45  was 
paid,  and  we  think  that  the  evidence  justifies  this  find- 
ing. The  expressions  in  the  receipts  to  the  effect  that 
the  sum  paid  was  "our  pro  rata^^  of  the  distribution 
amount  to  nothing.  A  receipt  is  never  conclusive;  and 
in  view  of  the  contract  and   the   admissions  of   the   de- 
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fendanty  it  is  apparent  that  the  sum  paid  was  not  the 
amount  due  under  the  agreement  Furthermore,  there 
is  uo  evidence  that  the  defendant  had  paid  the  ^'costs, 
attorneys'  fees,  and  expenses  incurred/'  mentioned  in 
the   composition    agreement 

It  is  an  elementary  principle  that  an  accord  without 
satisfaction  is  not  a  bar;  and  as  a  matter  of  course  the 
defendant  who  relies  upon  an  accord  and  satisfaction 
must  plead  and  prove  the  satisfaction  as  well  as  the 
accord. 

The  other  points  seem  frivolous.  We  think  the  ap- 
peal was  taken  for  delay,  and  therefore  advise  that  the 
judgment  and  order  be  affirmed^  with  ten  per  cent 
damages. 

PooTE^  C,  and  Belohxb,  0.  0*,  concurred. 

The  CoiTET. — The  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed,  with  ten  per 
cent  damages. 


[No.  0824.    Department  Two.— April  17,  1888.] 
LEO    ZEIMEE,    Appeixaitt,    v.    T.    M.    ANTISELL, 

SSSPONDSNT. 

BxcKEib — Sale  of  Land — ^Authobitt  how  Bvoenokd. — ^To  entitle  a 
broker  to  recover  commissionB  for  effecting  a  sale  of  real  property, 
he  must  show  that  he  was  emplojed  by  or  on  behalf  of  the  owner 
to  make  the  sale,  and  that  his  authority,  or  some  note  or  memo- 
randuTii  thereof,  was  in  writing,  subscribed  by  the  party  to  be 
charged,  or  by  his  authorized  agent. 

Id. — Bboker  whek  Eakns  CoMKissioir. — Before  a  broker  can  be  said  to 
have  earned  his  commission,  it  must  also  be  shown  that  he  produced 
a  purchaser  who  was  ready  and  willing  to  make  the  purchase  on 
terms  satisfactory  to  his  employer,  and  that  he  was  the  efficient 
agent  or  procuring  cause  of  the  sale;  also  that  he  performed  the 
duty  assumed  by  him  within  the  time  limited  in  his  contract,  or 
within  such  extension  of  time  as  may  have  been  granted  by  his  em- 
ployer. If  he  failed  to  do  that,  he  is  not  entitled  to  the  commis- 
sion, even  though  he  made  efforts  to  sell  the  property,  and  first 
called  it  to  the  attention  of  the  party  who  subsequently  made  the 
purchase,  unless  the  delay  was  caused  by  the  negligence,  fraud,  or 
iault  of  the  owner. 
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Appsal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing  a   new   trial. 

The  facts  are  stated  in  the  opinion. 

Ladd  (t  Allen,  Frederic  Ooore,  and  Raphael  Citron,  for 

Appellants. 

The  evidence  shows  that  the  purchaser  was  found  by 
the  agent  during  the  continuance  of  the  written  contract, 
but  by  the  defendant's  direction  the  closing  of  the  sale 
was  delayed.  This  was  sufficient  to  entitle  him  to  his 
commission.  (Lloyd  v.  Matthews,  61  N".  Y.  132;  Olen- 
worth  V.  Luther,  51  Barb.  145;  Lynch  v.  McKeena,  58 
How.  Pr.  43;  Handford  v.  Shafter,  4  Daly,  245;  ChiUm 
V.  Butler,  1  E.  D.  Smith,  151.) 

Yorh  &  Whitworth,  for  Kespondent. 

Belchbb,  0.  0. — On  the  twenty-eighth  day  of  June, 
1883,  the  defendant  in  writing  authorized  David  Levit- 
zky,  a  real  estate  broker,  to  offer  for  sale  certain  real 
property  which  defendant  owned  in  the  city  of  Oakland, 
and  agreed,  if  Levitzky  should  find  a  purchaser  of  the 
property  for  the  sum  of  one  hundred  and  twenty-five 
thousand  dollars,  to  pay  him  a  commission  of  two  and 
a  half  per  cent  for  his  services.  By  express  provision, 
the  agreement  and  Levitzky's  authority  imder  it  were  to 
terminate  at  the  end  of  thirty  days  from  its  date- 
Within  the  thirty  days  allowed,  Levitzky  found  and 
introduced  to  the  defendant  one  Hooker,  who  offered  to 
purchase  the  property  for  the  sum  of  one  hundred  and 
ten  thousand  dollars,  and  defendant  thereupon  agreed  to 
accept  his  offer,  and  to  sell  to  him  for  the  sum  named. 

Subsequently,  about  the  15th  or  20th  of  July,  Hooker 
refused  to  take  the  property,  and  thereafter,  on  the 
thirty-first  day  of  that  month,  defendant  and  Levitzky 
entered  into  another  agreement  in  writing,  to  the  effect 
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that  if  Hooker  should  take  the  property  and  pay  therefor 
the  sum  of  one  hundred  and  ten  thousand  dollars^  the 
defendant  would  pay  Levitzky^  as  and  for  his  conmxis- 
sion,  the  sum  of  one  thousand  dollars  and  a  style  7 
upright  piano;  but  if  Hooker  should  not  take  the  prop- 
erty, then  the  defendant  should  be  in  no  way  liable  to 
Levitzky  for  his   services. 

At  the  time  of  entering  into  this  last  agreement  de« 
fendant  refused  to  extend  Levitzky's  authority  under  the 
former  agreement,  and  expressly  took  the  property  out  of 
his  hands,  and  forbade  him  thereafter  to  offer  it  for  sale 
to  any  person. 

Hooker  refused  absolutely  to  purchase  or  take  the 
property,  and  on  August  10,  1883,  defendant  contracted 
to  sell  it  to  one  B.  H.  Levy  for  one  hundred  and  ten 
thousand  dollars,  and  on  the  second  day  of  October  fol- 
lowing  consummated  the  sale  to  him  for  that  sum. 

Levitzky  claimed  that  he  was  entitled  to  a  commission 
of  two  and  a  half  per  cent  on  the  one  hundred  and  ten 
thousand  dollars,  for  which  the  property  was  sold  to 
Levy,  and  on  the  thirteenth  day  of  October,  1883,  he 
assigned  his  claim  to  the  plaintiff,  who  thereupon  com- 
menced this  action  to  recover  the  same. 

The  court  below  found  the  facts  to  be  substantially  as 
above  stated,  and  gave  judgment  for  the  defendant,  from 
which,  and  from  an  order  denying  him  a  new  trial,  the 
plaintiff  has  appealed. 

To  entitle  a  broker  to  recover  commissions  for  effec^ 
ing  a  sale  of  real  property,  he  must  show  that  he  was 
employed  by  or  on  behalf  of  the  owner  to  make  the  sale, 
and  that  his  authority,  or  some  note  or  memorandum 
thereof,  was  in  writing,  subscribed  by  the  party  to  be 
charged,  or  by  his  authorized  agent.  (Oiv.  Code,  sea 
1624;  McCarthy  v.  Loupe,  62  Cal.  299.)  And  before  a 
broker  can  be  said  to  have  earned  his  commission,  it 
must  also  be  shown  that  he  produced  a  purchaser,  who 
was   ready   and   willing   to   make   the   purchase   on  terms 
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satisfactory  to  his  employer,  and  that  he  was  tlie  efficient 
agent  or  procuring  cause  of  the  sale.  {McOavock  v. 
Woodlief,  20  How.  221;  Wylie  v.  Marine  National  Bank, 
61  N.  Y.  415.) 

"The  duty  assumed  by  the  broker  is  to  bring  the 
minds  of  the  buyer  and  seller  to  an  agreement  for  a  sale, 
and  the  price  and  terms  on  which  it  is  to  be  made,  and 
until  this  is  done,  his  right  to  commissions  does  not 
accrue."  (Sihbald  v.  Bethlehem  Iron  Co.,  88  N.  Y.  882.) 
It  must  further  appear  that  the  broker  performed  the 
duty  assumed  by  him  within  the  time  limited  in  his 
contract,  or  within  such  extension  of  time  as  may  have 
been  granted  by  his  employer.  If  he  failed  to  do  that, 
he  is  not  entitled  to  the  commission,  even  though  he 
made  efforts  to  sell  the  property,  and  first  called  to  it  the 
attention  of  the  party  who  subsequently  made  the  pur- 
chase, unless  the  delay  was  caused  by  the  negligence, 
fault,  or  fraud  of  the  owner.  (Fultz  v.  Wimer,  34  Kan. 
676;  Wilson  v.  Sturgis,  71  Cal.  226.) 

In  the  light  of  the  foregoing  well-settled  rules  of  law, 
was  the  plaintiff  entitled  to  recover?  We  think  not. 
There  was  no  proof  that  Levitzky,  while  acting  as  d^ 
fendanfs  agent,  was  the  "efficient  agent  or  procuring 
cause'*  of  the  sale  to  Levy.  He  did  not  bring  the  minds 
of  the  buyer  and  seller  to  an  agreement  for  a  sale,  nor, 
so  far  as  appears,  accomplish  anything  which  even 
foreshadowed  the  sale  that  was  subsequently  made.  It 
is  true  that  before  the  arrangement  was  made  with 
Hooker  he  took  Levy  to  see  the  property,  and  received 
from  him  an  offer  for  it  of  ninety  thousand  dollars,  but 
he  rejected  the  offer  at  once,  without  even  informing  de- 
fendant that  it  had  been  made.  !N'othing  more  was  done 
by  him  to  effect  a  sale  of  the  property  to  Levy  until  after 
his  contract  had  expired  and  his  authority  had  ceased. 
What,  if  anything,  he  did  after  that  it  is  not  necessary 
to  consider,  for  it  cannot  constitute  a  cause  of  action  for 
the  plaintiff  here. 
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In  our  opinion,  the  findings  were  justified  by  the  evi- 
dence, and  the  judgment  and  order  should  be  affirmed. 

Hayne,  C,  and  Footb,  0.,  concurred. 

The   CouBT. — ^For  the   reasons   given   in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied* 


[No.  9814.     Department  Two.— April  17,  1888.1 

METEOPOLITAN  LOAN  ASSOCIATION,  Rbspoto- 
ENT,  V.  OTTO  ESOHE  ra  ai.  CHARLES  MEIN- 
ECKE  £T  jll..  Appellants. 

Fdvdiitos — £vn>BavcE — Judoheitt. — Where  there  is  eyidenoe  tending  to 
support  a  particular  finding,  the  judgment  will  not  be  reversed  on 
the  ground  that  the  finding  is  unsupported  bj  the  evidence. 

Revobmation — ^Mutual  Mibtaks— Ignoraiyce  of  Ck>NTEZTT8  of  Agbee- 
ICENT — Omissioit  TO  RcAD. — ^A  written  instrument  executed  by  par- 
ties between  whom  there  is  no  special  relation  of  trust  or  con- 
fidence will  not  be  reformed  so  as  to  omit  a  particular  clause,  on  the 
ground  that  the  same  was  inserted  through  the  mutual  mistake  of 
the  parties,  when  the  party  against  whom  the  reformation  is  sought 
knew  of  the  insertion  of  the  clause  at  the  time  of  the  execution,  and 
the  party  seeking  the  reformation  might  have  known  such  fact  had 
he  read  the  instrument. 

SUBETIES — ^BOND — GOITTINUmO   LlABILITT   AFTEB   FiBST   TeEM. — ^A   bond 

executed  by  an  official  for  the  faithful  performance  of  his  duties 
during  a  particular  term  of  office,  and  for  any  succeeding  terms  for 
which  he  might  afterwards  be  elected,  is  presumptive  evidence  of  a 
consideration  for  the  undertaking  of  the  sureties  to  be  responsible 
after  the  expiration  of  the  first  term;  and  for  a  defalcation  subse- 
quently occurring,  an  action  may  be  maintained  against  the  sureties 
on  the  bond. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

/.  F.  Cowdery,  and  E.  J.  McCutchen,  for  Appellants. 

The  bond  should  have  been  reformed  on  account  of 
the  mistake.     (Civ.  Code,  sees.  1577,  1678;  De  Janiett  v. 

LXXV.  Cal.— 33  r^  r\r^n]o 
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Cooper,  9  Pac.  C.  L.  J.  299 ;  Brown  v.  Lamphear,  35  Vt 
252;  Allen  v.  Hammond,  11  Pet.  71;  Farewell  v.  CoTcer,  2 
Mer.  352;  Oump's  Appeal,  65  Pa.  St  476;  1  Stor/s  Eq, 
Jur.,  sec.  156.) 

Naphtaly,  Freidenrick  <6  Ackerman^  for  Bespondent. 

Beloheb,  C.  C. — This  action  was  brought  to  recover 
money  misappropriated  by  Otto  Esche,  while  acting  as 
secretary  of  the  plaintiff,  and  is  based  upon  a  bond  given 
to  secure  the  faithful  performance  of  his  duties.  The 
defendants,  Charles  ^leinecke  and  Henry  Neilsen,  were 
two  of  the  three  securities  on  the  bond.  The  court  below 
gave  judgment  against  Esche  for  the  full  amount  claimed, 
and  against  Meinecke  and  Neilsen  for  their  proportions 
of  that  amount. 

Meinecke  and  Neilsen  moved  for  a  new  trial,  and  have 
appealed  from  the  judgment  and  order  denying  their 
motion. 

The  facts  shown  by  the  record  are  as  follows: — 

The  plaintiff  was  organized  as  a  corporation  to  make 
loans  to  its  members  for  the  purpose  of  aiding  them  in 
acquiring  and  improving  real  estate.  By  its  by-laws  the 
directors  were  required  at  their  regular  annual  meeting, 
which  was  to  be  held  on  the  first  Monday  of  March  in 
each  year,  to  elect  a  secretary,  and  the  secretary  so 
elected  was  required  to  "give  adequate  security  in  such 
amoimt  as  the  board  may  direct,  for  the  faithful  per- 
formance of  his  duties."  The  duties  of  the  secretary 
were  to  keep  precise  minutes  of  all  the  proceedings  of 
the  association  and  board  of  directors,  and  to  receive  all 
moneys  paid  into  the  association,  and  pay  the  same  to 
the  treasurer,  taking  his  receipt  therefor,  on  or  before 
the  monthly  meeting  of  the  directors. 

In  March,  1875,  the  defendant,  Otto  Esche,  was  elected 
secretary,  and  a  resolution  was  passed  by  the  board 
"that  the  bond  of  the  secretary,  to  be  given  as  provided 
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by  the  by-laws,  be  fixed  at  seven  thousand  five  hundred 
dollars  in  United  States  gold  coin." 

Esche  gave  a  bond  in  the  sum  required,  and  the  de- 
fendants, Meinecke  and  Neilsen,  signed  it  ao  sureties. 
The  condition  of  the  bond  reads  as  follows: — 

"The  condition  of  the  foregoing  obligation  is  such 
that  if  the  said  Otto  Esche  shall  well  and  truly  perform 
all  and  singular  the  duties  of  secretary  of  said  associa- 
tion for  and  during  his  official  term,  and  for  and  during 
any  succeeding  terms  for  which  he  may  be  hereafter 
elected,"  etc 

In  April,  1875,  Esche  entered  upon  the  discharge  of 
his  duties  as  secretary  of  the  plaintiff,  and  he  was  annu- 
ally re-elected  thereafter  and  continued  to  act  as  such 
secretary  until  March,  1883,  but  never  gave  a  new  bond. 

In  1878,  a  question  arose  before  the  board  as  to 
whether  Esche  had  misappropriated  $1,225,  money  which 
had  been  paid  to  him  for  the  association.  He  admitted 
that  he  received  the  money,  but  claimed  that  he  received 
it  in  small  parcels,  and  within  the  time  allowed  him  to 
do  so  deposited  the  parcels  in  bank  to  the  credit  of  the 
treasurer.  The  treasurer  denied  that  the  money  was 
placed  to  his  credit,  or  ever  came  into  his  hands.  Sub- 
sequently, the  matter  was  referred  for  consideration  to  a 
general  meeting  of  the  stockholders,  and  after  some  in- 
vestigation Esche  was  fully  exonerated  by  them  from  all 
Lability   or   blame. 

In  1881,  Esche  misappropriated  four  thousand  three 
hundred  dollars  of  the  association's  money,  but  the  fact 
that  he  had  misappropriated  it  was  not  known  until 
early  in  1883.  Shortly  after  the  misappropriation  was 
discovered  demand  was  made  that  the  sureties  on  his 
bond  make  good  the  loss,  and  the  demand  being  refused, 
this   action  was  commenced. 

In  their  answer  to  the  complaint  the  appellants  alleged 
that  prior  to  the  defalcation  for  which  they  are  sought 
to  be  hel  ^   liable,  Esche  became  indebted  to  the  plaintiff 
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in  the  sum  of  $1^226^  for  money  whioh  he  had  received 
and  misappropriated  while  acting  as  its  secretary,  and 
that  the  plaintiif,  knowing  these  f acts,  released  him  from 
payment  of  that  indebtedness  and  again  re-elected  him 
its  secretary;  that  the  plaintiff  failed  and  neglected  to 
notify  them  of  the  misappropriation  or  release,  and  that 
they  had  no  notice  or  information  thereof  until  about 
the  month  of  March,  1883;  that  if  they  had  had  such 
notice  they  would  have  withdrawn  from  the  bond  before 
the  misappropriation  of  the  four  thousand  three  hun- 
dred dollars  occurred;  and  that  the  release  and  the  n^ 
lect  on  the  part  of  plaintiff  to  notify  them  thereof 
operated  to  release  them  from  any  subsequently  accru- 
ing liability  on  the  bond. 

And  they  further,  by  way  of  cross-complaint,  alleged 
that  the  words  '^and  for  and  during  any  succeeding 
terms  for  which  he  may  be  hereafter  elected/'  which  are 
found  in  the  bond,  were  inserted  therein  by  the  mistake 
of  both  plaintiff  and  defendants;  that  when  the  bond 
was  given  it  was  the  intention  of  plaintiff  and  aU  the 
parties  thereto  that  it  should  only  bind  the  sureties 
thereon  during  the  term  of  office  ending  in  March, 
1876;  that  when  the  bond  was  executed  it  was  presented 
to  them  by  Esche,  and  they  were  requested  to  sign  it  as 
his  sureties,  and  they  thereupon  did  sign  it,  without 
reading  and  without  any  knowledge  of  its  contents,  ex- 
cept that  before  signing  Esche  informed  them  that  the 
plaintiff's  by-laws  required  the  secretary  to  give  security, 
and  that  the  bond  was  nothing  more  than  an  agreement 
on  their  part  to  be  sureties  for  him  for  and  during  the 
ensuing  year;  that  they  first  learned,  on  or  about  the 
twenty-third  day  of  March,  1883,  that  the  words  extending 
their  liability  were  in  the  bond,  and  they  were  informed 
and  believed  that  the  plaintiff  on  or  about  the  same  date 
first  learned  of  that  fact  They  therefore  prayed  that 
the   bond  be   refonodd  by   striking   out   the   words   ''and 
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for  and  during  any  succeeding  terms  for  which  he  may 
be  hereafter  elected." 

1.  The  court  below  found,  as  to  the  alleged  "short- 
age" of  $1,225,  that  Esche  did  not  misappropriate  that 
sum  of  money  or  any  part  thereof,  and  that,  prior  to  the 
misappropriation  of  the  $4,300,  he  was  not  indebted  to 
the  plaintiff  in  any  sum  of  money  whatever.  There 
was  testimony  tending  to  support  the  finding,  and  it  is 
unnecessary,  therefore,  to  consider  what  would  have 
been  the  effect  of  a  different  finding.  Under  the  well- 
settled  rule  in  such  cases,  the  judgment  cannot  be  re- 
versed on  this  ground. 

2.  The  court  also  found  that  the  words  in  the  bond, 
which  appellants  asked  to  have  stricken  out,  were  not 
inserted  tlierein  by  tlie  mistake  of  both  plaintiff  and 
defendants;  that  plaintiff  well  knew  when  it  received 
the  bonds  that  those  words  were  in  it,  and  had  so  known 
ever  since;  and  that  when  the  bond  was  given  it  was 
not  the  intention  of  plaintiff  or  of  all  the  parties  thereto 
that  it  should  bind  the  sureties  thereon  only  during  the 
term  of  Esche  as  secretary,  ending  in  March,  1876. 

There  was  testimony  to  support  this  finding.  Th» 
bond  was  drawn  by  the  attorney,  and  when  signed,  was 
approved  by  the  president  of  the  association.  It  was 
delivered  to  Esche  to  procure  sureties,  and  he  procured 
the  appellants  to  sign  it.  Esche  testified  that  he  said 
nothing  about  the  contents  of  the  bond  to  either  Mein- 
ecke  or  ITeilsen.  Meinecke  testified:  "Esche  showed  me 
the  bond  and  said  I  promised  him  to  sign  it.  I  said  I 
supposed  it  was  in  the  ordinary  form  of  bond  and  that 
it  was  not  necessary  for  me  to  read  it.  lie  said  yes,  so 
I  signed  the  bond."  Neilsen  testified:  "Esche  brought 
the  bond  to  me;  did  not  have  any  conversation  with 
him  at  the  time  I  signed  it" 

In  procuring  appellants  to  sign  the  bond,  Esche  was 
not  acting  as  the  agent  of  the  plaintiff,  but  for  himself. 
Appellants  would  have  known  the  contents  of  the  paper 
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if  tLey  had  read  it,  as  they  should  have  done  before 
^igningy  and  there  being  no  special  relation  of  trust  or 
confidence  between  the  parties,  they  cannot  claim  ex- 
emption from  liability  because  the  bond  contained  a 
clause  of  which,  in  consequence  of  their  own  careless- 
ness, they  were  ignorant  at  the  time.  {Hawhina  v.  Hauh 
kins,  50  CaL  658.) 

3.  It  is  contended  for  the  appellants  that  there  was 
no  consideration  for  their  undertaking  to  be  responsi- 
ble as  sureties  after  the  expiration  of  the  first  year. 
The  point  is  not  tenable.  The  action  is  based  upon  a 
written  instrument,  and  ''a  written  instrument  is  pre- 
sumptive evidence  of  a  consideration."  "The  burden 
of  showing  a  want  of  consideration  sufficient  to  support 
an  instrument  lies  with  the  party  seeking  to  invalidate 
or  avoid  it"  (Civ.  Code,  sees.  1614,  1616.)  No  want 
of  consideration  was  shown  here.  Actions  upon  similar 
bonds  have  been  upheld  in  other  courts.  {Middlesex 
Manufacturing  Co.  v.  Lawrence,  1  Allen,  339;  Lexington 
and  West  Cambridge  B.  B.  Co.  v.  Elwell,  8  Allen,  871; 
Oswald  V.  Mayor  of  Berwick,  6  H.  L.  Cas.  866.) 

The  other  points  do  not  require  special  notice. 

We  find  nothing  in  the  record  calling  for  a  reversal, 
and  we  therefore  advise  that  the  judgment  and  order  be 
affirmed. 

BjLTTsrK,  0.,  and  Footb,  0.,  concurred* 

The  CouBT —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  11084.    Department  Two.— April  17,  1888.] 
SABAH  WALSH,  Exboutbix  etc.,  of  Thomas  Walsh, 
Deobabed,  Respondent,  v.  ROBERT  MoKEEN,  Ap- 
pellant. 

FUading — Practioe — ^AvsNDMENT — DsKUBBEB. — ^Ah  error  in  ovemil* 
ing  a  demurrer  to  a  complaint  is  cured  if  the  plaintiff  subsequently 
amend  his  complaint  in  the  particular  to  which  the  demurrer  was 
directed. 

Id. — ^DiscBcnoir — Amendmxnt  at  Tbial. — It  is  within  the  discretion  of 
the  trial  court  to  permit  the  pleadings  to  be  amended  during  th» 
trial,  when  necessary  for  the  purposes  of  Justice. 

Id. — ^Pbatsb  vob  Relxet — ^Amendment  fbom  Lbqal  to  Equttablb.— 
Where  a  complaint  praying  for  legal  relief  states  a  cause  of  action 
entitling  the  plaintiff  to  equitable  relief,  the  court  may  on  the  trial 
permit  the  prayer  to  be  amended,  so  as  to  ask  for  the  appropriate 
equitable  relief. 

Pabtnsbship— AoGouRTma  bt  Subvivob— CoMFumor  ov  LiQumATioir. 
— It  is  not  necessary  that  a  surviying  partner  should  have  com- 
pleted the  liquidation  of  the  partnership  affairs  before  an  action  for 
an  accounting  can  be  maintained  against  him  by  the  personal  rep- 
resentative of  the  deceased  partner. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
eity  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 
J.  0.  Bates,  for  Appellant 
E.  A.  Powell,  for  Respondent 

Beloheb,  C.  0. — This  is  an  appeal  by  the  defendant 
from  a  judgment  entered  against  him,  and  from  an  or- 
der denying  a  new  trial. 

The  findings  cover  all  the  issues  and  are  not  assailed, 
but  it  is  claimed  that  errors  of  law  were  committed  by 
the  court,  for  which  a  new  trial  should  be  granted. 

In  the  complaint  it  is  alleged  that  Thomas  Walsh,  the 
plaintiff's  testator,  and  the  defendant  entered  into  part- 
nership for  the  purpose  of  constructing  a  sewer  in  the 
eity  of  San  Jose;  that  while  the  sewer  was  being  con* 
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structed  Walsh  died,  and  defendant  afterward  completed 
the  work;  that  about  the  time  they  commenced  to  con- 
struct the  sewer  Walsh  advanced  $1,100  for  the  purpose 
of  carrying  on  the  work,  and  that  the  money  was  deliv- 
ered to  and  used  by  defendant  for  that  purpose;  thai 
defendant  had  received  on  account  of  the  partnership 
business  the  sum  of  $20,505.50,  and  had  paid  out  and 
disbursed  the  sum  of  $19,632.60,  and  that  all  the  debts 
of  the  partnership  had  been  paid;  that  plaintiff  had  de- 
manded of  defendant  payment  of  the  $1,100,  and  one 
half  the  balance  of  the  proceeds  of  the  partnership,  but 
defendant  bad  not  paid  the  same  to  plaintiff  as  execu- 
trix, or  otherwise. 

As  originally  filed,  the  prayer  of  the  complaint  was  for 
judgment  against  defendant  for  the  sum  of  $1,530.50, 
with  interest,  and  costs  of  suit 

The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufScient  to  constitutd 
a  cause  of  action,  and  that  it  was  ambiguous  and  uncer 
tain,  because  it  did  not  appear  therefrom  but  what  Walsh 
in  his  lifetime  received  all  moneys  due  or  coming  to  him, 
or  which  he  was  entitled  to  receive,  from  the  partnership 
business. 

The  demurrer  was  overruled,  and  defendant  then  an- 
swered, and,  among  other  things,  denied  that  Walsh  at 
any  time  advanced  the  sum  of  eleven  hundred  dollars, 
or  any  sum,  for  the  purpose  of  commencing  and  carry- 
ing on  the  work  of  constructing  the  sewer,  and  further 
denied  that  all  the  debts  of  the  partnership  had  been 
paid  or  satisfied.  And  he  alleged  that  the  cost  and  ex- 
pense of  constructing  the  sewer  exceeded  the  contract 
price,  and  that  there  was  not  then  and  never  had  been 
any  money  or  proceeds  of  the  partnership  in  his  hands 
or  possession;  and  further,  that  there  had  never  been 
any  accounting  or  settlement  of  the  partnership  affairs 
with  the  plaintiff. 

During  the  progress  of  the  trial  the  plaintiff  was  par- 
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nutted,  against  the  objections  of  the  defendant,  to  amend 
the  prayer  of  her  complaint  so  as  to  ask  for  an  account- 
ing, and  for  snch  other  or  further  relief  as  might  be 
deemed  equitable  and  proper. 

1.  It  is  claimed  that  the  court  erred  in  overruling  the 
demurrer.  The  argument  is,  that  the  action  was  one  at 
law,  and  that  such  an  action  cannot  be  maintained  by 
one  partner  against  another,  or  one  who  had  been  such, 
until  the  accounts  have  been  settled  and  a  final  balance 
ascertained.  (Boss  v.  CameU,  45  CaL  133.)  Conceding 
this  to  be  so,  still  the  complaint  stated  all  the  facts  ne- 
cessary for  an  accounting,  and  when  the  prayer  was 
amended  the  action  ceased  to  be  one  at  law.  The  new 
complaint  was  not  demurred  to,  and  the  error,  if  any, 
was  then  cured. 

2.  It  is  further  claimed  that  the  court  erred  in  per- 
mitting the  plaintiff  to  amend  the  prayer  of  her  com- 
plaint The  objection  interposed  to  the  motion  was, 
that  it  was  made  without  sufficient  notice,  and  that  the 
amendment  would  operate  to  change  an  action  at  law 
into  a  suit  in  equity. 

We  see  no  error  in  the  ruling.  As  to  the  first  part  of 
the  objection,  it  is  enough  to  say  that  applications  to 
amend  pleadings  are  addressed  to  the  discretion  of  the 
trial  court,  and  should  be  allowed  at  any  stage  of  the 
trial  when  necessary  for  the  purposes  of  justice.  (Far- 
triers'  National  Gold  Bank  v.  Stover,  60  Cal.  387.)  The 
record  shov^  that  in  overruling  the  objection  the  court 
stated  that  it  would  grant  a  continuance,  if  defendant 
was  surprised  by  the  amendment  No  continuance  was 
asked  for,  and  defendant  cannot  therefore  claim  error 
on  this  ground. 

As  to  the  alleged  change  in  the  nature  of  the  action, 
an  answer  is  found  in  the  fact  that  we  have  in  this  state 
but  one  form  of  civil  actions  for  the  enforcement  or  pro- 
tection of  private  rights  (Code  Civ.  Proc,  sec.  307)  ;  and 
where  an  answer  has  been  filed,  any  relief  may  be  granted 
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to  the  plaintiff  which  is  consistent  with  the  facts  stated 
in  the  complaint.  (Code  Oiv.  Proc,  sec  680.)  An  action 
does  not  now^  as  formerly,  fail  because  the  plaintiff  has 
made  a  mistake  as  to  the  form  of  his  remedy.  If  the 
case  which  he  states  entitles  him  to  any  remedy,  either 
legal  or  equitable,  his  complaint  is  not  to  be  dismissed 
because  he  has  prayed  for  a  judgment  to  which  he  is  not 
entitled.  'Tegal  and  equitable  relief  are  administered 
in  the  same  forum,  and  according  to  the  same  general 
plan.  A  party  cannot  be  sent  out  of  court  merely  be- 
cause his  facts  do  not  entitle  him  to  relief  at  law,  or 
merely  because  he  is  not  entitled  to  relief  in  equity,  as 
the  case  may  be.  He  can  be  sent  out  of  court  only 
when,  upon  his  facts,  he  is  entitled  to  no  relief,  either  at 
law  or  in  equity."  {Qrain  v.  Aldrich,  38  Oal.  620;  99 
Am.  Dec.  423;  Emery  v.  Pease,  20  N.  Y.  64;  Pomero/s 
Bemedies,  sec  71.) 

In  Blood  V.  Fairbanks,  48  Cal.  171,  the  plaintiff  pre- 
vailed in  the  court  below  in  an  action  at  law.  The  de- 
fendant appealed,  and  this  court  held  that  the  plaintiff's 
remedy  was  in  equity  for  an  accounting.  It  accordingly 
reversed  the  judgment,  and  remanded  the  cause  for  a  new 
trial,  with  leave  to  the  plaintiff  to  amaid  his  complaint. 
If  it  was  proper  in  that  case  to  remand  the  cause  with 
leave  to  amend,  it  certainly  was  not  error  for  the  court 
below  to  permit  the  amendment  to  be  made,  which  is 
complained  of  in  this  case. 

3.  The  point  is  made  that  the  action  was  prematurely 
brought  This  is  rested  upon  the  fact  that  after  the 
action  was  commenced,  defendant  collected  $228.11  of 
the  partnership  funds,  and  when  it  was  commenced,  a 
suit  for  $150,  extra  wages,  was  pending  against  the  de- 
fendant and  plaintiff,  but  afterwards  dismissed. 

It  is  not  necessary  that  all  the  assets  of  a  partnership 
be  collected,  and  all  claims  against  it  be  paid  and  satis- 
fied, before  an  action  for  an  accounting  is  br«'mght.  If 
it  were,  the  surviving  partner  might  never  get  the  affairs 
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of  the  partnership  into  a  condition  when  such  action 
could  be  maintained.  On  the  contrary,  the  action  is 
often  brought  to  settle  all  the  affairs  of  a  partnership, 
and,  when  necessary,  the  court  can  provide  for  the  col- 
lection of  the  assets  and  the  payment  and  protection  of 
creditors. 

We  discover  no  error  in  the  record,  and  therefore  ad* 
vise  that  the  judgment  and  order  be  affirmed. 

^Eaytste,  C,  and  Footb,  0.,  concurred. 

The   CouBT. — ^For  the  reasons   given   in  the  foregoing 
opinion^  the  judgment  and  order  are  affirmed. 


[Nos.  117S2,  11889.    Department  One.— April  19,  1888.] 

In  thb  Matteb  of  the  Estate  of  CATHERINE 
FISHER,  Deoeabbd.  SARAH  L.  FRANCIS  m 
Ai^,  Appbllants. 

Tdos  to  Afpeai.  fbom  a  Deosee  of  Partial  DrsxRiBxniOH. — An  appeal 
from  a  decree  of  partial  distribution  must  be  taken  within  tixtj 
days  from  the  entry  of  the  decree. 

FAn^uBE  TO  Appeal  in  Time — Jurisdictioh. — The  faUure  to  take  aa 
appeal  in  time  goes  to  the  jurisdiction. 

Appeal  from  a  decree  of  the  Superior  Court  of  Marin 
County  partially  distributing  the  estate  of  a  decedent, 
and  from  an  order  refusing  to  change  the  record  ni  tht 
date  of  the  entry  of  said  decree. 

The  facts  are  stated  in  the  opinion. 

Vincent  Neahy  for  Appellants. 

Hepburn  WUhins^  iox  Respondent 
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Haynb,  C. — The  first  appeal  is  from  a  decree  of  partial 
distribution.  It  was  taken  sixty-two  days  after  the  entry 
of  the  decree.  This  was  too  late.  (Code  Civ.  Proc.,  sec. 
1716.  Estate  of  Bums,  54  Cal.  223;  Estate  of  Harland, 
64  Cal.  379;  Estate  of  Burton,  64  CaL  428.)  The  argu- 
ment as  to  the  construction  and  constitutionality  of  the 
statute  does  not  require  refutation.  The  fact  that  the 
appeal  was  too  late  goes  to  the  jurisdiction,  and  hence, 
it  is  unimportant  whether  the  motion  to  dismiss  has 
lapsed   OT   not. 

The  second  appeal  is  from  an  order  refusing  to  change 
the  records  so  as  to  show  that  the  decree  above  mentioned 
was,  in  fact,  entered  at  a  later  date  than  it  shows  on  its 
face.  We  shall  assume,  without  expressing  any  opinion 
on  the  point,  that  this  order  is  appealable.  In  our  view, 
howe-or,  the  affidavit  of  the  clerk  is  directly  in  conflict 
with  that  of  the  attorney  for  the  appellant;  and  we  can- 
not f.ay  that  the  court  below  came  to  a  wrong  conclusion 
as  to  the  facts. 

We,  therefore,  advise  that  the  appeal  from  the  decree 
of  partial  distribution  be  dismissed,  and  that  the  order 
refusing  to  change  the  record  be  affirmed. 

Foots,  0.,  and  Belches^  0.  0.,  concurred. 

The  Coubt. — For  the  reasons  given  in  the  foregoing 
opinion,  the  appeal  from  the  decree  of  partial  distribu- 
tion is  dismissed,  and  the  order  refusing  to  change  the 
record  ia  affirmed. 

Hearing  in  Bank  denied  in  No.  1178S. 
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[Now  12364.     Department  One.— -April  19,  1888.] 

W.  W.  BRISON,  Appellant,  i;.  CARRIE  M.  BRISON, 
Rbsfondxnt. 

Statute  of  Frauds — Ck>nsTBUCTiyB  Trust. — In  cases  of  constTuctiTe 
tnista, — ^that  is  to  say,  trusts  arising  from  either  actual  or  con- 
structiye  fraud, — ^the  statute  of  frauds  is  not  a  bar  to  relief. 

In. — ^Actual  Fraud. — ^Wbere,  by  means  of  a  parol  promise  made  with- 
out any  intention  of  performing  it,  a  party  obtains  an  absolute 
deed,  without  consideration,  it  is  a  case  of  actual  fraud. 

OoivsTRUcnvE  Fraud. — ^If,  by  means  of  a  parol  promise  to  reconvey,  a 
party  obtains  an  absolute  deed,  without  consideration,  from  one  to 
whom  he  stands  in  a  confidential  relation,  the  violation  of  the  prom- 
ise is  constructive  fraud,  although  at  the  time  it  was  made  there 
was  no  intention  not  to  perform. 

Id. — Confidential  Relation — ^Husband  and  Wife. — ^Under  the  Civil 
Code  the  relation  of  husband  and  wife  is  confidential  within  the 
meaning  of  the  above  rule. 

Recital  of  a  Consideration. — ^the  recital  of  a  consideration  in  a  deed 
absolute  in  form  does  not  prevent  actual  or  constructive  fraud  from 
being  shown. 

Parol  Evidence. — In  such  cases  parol  evidence  of  the  facts  constituting 
actual  or  constructive  fraud  is  admissible  to  raise  a  constructive 
trust. 

Appbal  from  a  judgment  of  the  Superior  CSourt  of  Sao- 
nunento  County. 

The  facts  are  stated  in  the  opinioiL 

A.  P.  Catlin,  and  Add.  C.  Hinkson,  for  Appellant 

W.  H.  Beatty,  and  A.  L.  Hart,  for  Respondent. 

Hatke,  C. — ^This  is  a  suit  to  have  a  trust  declared  as 
to  real  property  and  for  a  conveyance.  The  complaint 
shows  substantially  the  following  facts: — 

The  plaintiff  and  the  defendant  were  husband  and 
wife.  The  plaintiff  was  the  owner  of  the  property  in 
controversy,  upon  which  there  was  a  mortgage.  In  order 
to  raise  money  to  pay  off  the  mortgage,  the  plaintiff 
determined  to  go  to  Arizona  and  engage  in  business 
tiiere,  and  was  desirous  of  making  a  will  before  his  de^ 
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parture,  so  that  the  property  should  go  to  his  wife. 
But  being  influenced  by  the  wish  to  save  her  the  ex- 
pense of  probate  proceedings  in  case  of  his  death,  and 
having  confidence  in  her,  and  relying  on  her  parol  prom- 
ise that  she  would  reconvey  to  him  upon  his  request, 
he  made  a  deed  to  her,  absolute  in  form,  and  took  no 
written  acknowledgment  from  her.  The  deed  recited 
that  it  was  made  in  consideration  of  love  and  affection 
and  of  the  sum  of  one  dollar,  the  receipt  of  which  was  ac- 
knowledged. But  it  is  averred  that  ^'though  said  deed 
recites  a  consideration,  yet  in  truth  and  in  fact  there 
was  no  consideration  therefor,  and  no  money  was  paid 
or  intended  to  be  paid  as  a  consideration  for  said  deed." 
It  is  also  averred  that  the  promise  by  which  plaintiff  was 
induced  to  make  the  deed  was  in  bad  faith  and  false,  and 
'^made  with  intent  on  her  part  to  deceive,  and  did  de- 
ceive, the  plaintiff.'* 

The  defendant  having  refused  to  reconvey  the  prop- 
erty, the  plaintiff  brought  this  suit  to  compel  a  recon- 
veyance. The  court  below  gave  final  judgment  for  the 
defendant  upon  demurrer,  and  the  plaintiff  appeals. 

The  argument  for  the  respondent  is  based  upon  the 
statute  of  frauds,  and  upon  the  rule  that  a  writing  shall 
not  be  contradicted  or  added  to  by  parol  evidence. 

The  statute  of  frauds  expressly  provides  that  a  con- 
tract to  convey  land  shall  be  void  unless  in  writing  (Civ. 
Code,  sec  1624,  subd.  4),  and  that  no  trust  in  real  prop- 
erty shall  be  valid  unless  created  by  writing  or  by 
<^ration  of  law.  (Civ.  Code,  sec.  852.)  Under  these 
provisions  there  can  be  no  doubt  but  that  the  defend- 
ant's promise  to  convey  was  invalid,  and  could  not  be 
enforced  as  such.  It  is  to  be  observed,  however,  that  the 
statute  excepts  from  its  operations  such  trusts  as  arise  'Hby 
operation  of  law."  Substantially  the  same  exception  is 
in  the  English  statute  of  frauds  and  in  the  statutes  of 
most  of  the  United  States.  And  the  universal  construc- 
tion given  to  it  is  that  it  excepts  from  the  operation  of 
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the  statute^  among  other  things,  trusts  which  arise  from 
fraud,  actual  or  constructive, — or,  as  they  are  termed, 
constructive  trusts.  It  is  no  longer  worth  while  for  any 
counsel  to  argue  against  this  construction  of  the  statute. 
The  only  point  which  is  open  to  debate  in  cases  of  this 
character  is,  whether  the  facts  show  such  a  case  of  fraud 
as  falls  within  the  exception.  Such  fraud  may  be  either 
actual  or  constructive,  and  in  our  opinion  both  exist  in 
the  case  before  us. 

1.  We  think  there  was  actual  fraud.  As  above  stated, 
the  complaint  shows  that  the  parol  promise  upon  which 
plaintiff  relied  was  false  and  "in  bad  faith,'*  and  "made 
with  intent  to  deceive.**  The  construction  which  we 
think  must  be  given  to  this  averment  is,  that  the  promise 
was  made  without  any  intention  of  performing  it.  This 
is  a  well-recognized  species  of  fraud.  (See  Bigelow  on 
Fraud,  ed.  1888,  pp.  483,  484;  Sandfoss  v.  Jones,  85  CaL 
481,  482.)  And  the  Civil  Code  expressly  provides  that 
**actual  fraud  ....  consists  in  any  of  the  following  acta 
committed  by  a  party  to  the  contract,  or  with  his  conni- 
vance, with  intent  to  deceive  another  party  thereto,  or 
to  induce  him  to  enter  into  the  contract:  •  •  •  •  A  "pronv' 
ise  made  without  any  intention  of  performing  it.**  (Civ, 
Code,  sec.  1572.)  ITow,  inasmuch  as  it  is  admitted  hj 
the  demurrer  that  the  promise  was  made  without  any 
intention  of  performing  it,  we  think  the  case  falls  di- 
rectly within  the  provision.  An  instance  of  the  applica- 
tion of  the  principle  to  facts  similar  to  those  of  the  case 
before  us  is  Newell  v.  Newell,  14  Kan.  202. 

It  is  to  be  observed  of  this  ground  that  the  essence  of 
the  fraud  is  the  existence  of  an  intent  at  the  time  of  the 
promise  not  to  perform  it.  But  for  such  intent  there 
would  be  no  actual  fraud.  For  it  is  well  settled  that  the 
mere  failure  to  fulfill  a  promise  is  not  fraud.  {Perry  v. 
McHenry,  13  HI.  236;  Wheeler  v.  Reynolds,  66  N.  Y.  234; 
Levy  V.  Brush,  46  N.  T.  589;  Burden  v.  Sheridan,  36 
Iowa,  125 ;  14  Am.  Bep.  505 ;  Cowan  v.  Wheeler,  25  Me. 


Digitized  by 


Google 


628  BsiBoir   v.   Bbisoit.  [Sup.    Ct 

2G7;  43  Am.  Dec.  283;  Boyd  v.  Stone,  11  Mass.  848.) 
But  if  the  evil  intent  existed^  there  was  actual  fraud,  and 
80  far  as  this  ground  is  conoemed,  it  is  immaterial  whether 
there  was  a  confidential  relation  or  not  (Christy  t. 
Sill,  95  Pa.  St  887.) 

If  actual  fraud  existed,  the  statute  of  frauds  is  no  de- 
fense. And  it  does  not  need  any  citation  of  authorities 
to  prove  that  in  cases  of  such  fraud  the  rule  as  to  con- 
tradicting or  adding  to  a  writing  by  parol  evidence  has 
no  application. 

2.  But  if  the  intent  not  to  perform,  above  referred  to^ 
had  not  been  averred,  we  think  the  plaintiff  is  neverthe- 
less entitled  to  relief  upon  the  other  facts  alleged,  on  the 
ground  of  the  confidential  relation  existing  between 
the  parties. 

It  is  not  every  case  where  parties  trust  each  other  that 
the  law  recognizes  as  confidential.  (Doyle  v.  Murphy,  22 
111.  508;  74  Am.  Dec.  165;  Steele  v.  Clarke,  77  IlL  474; 
Weer  v.  Oand,  88  111.  493,  494.)  But  the  relation  of 
husband  and  wife  is  expressly  declared  by  statute  to  be 
of  that  character.  The  provision  of  the  Civil  Code  is  as 
follows : — 

"Sec.  158.  Either  husband  or  wife  may  enter  into 
any  engagement  or  transaction  with  the  other,  or  with 
any  other  person,  respecting  property,  which  either 
might  if  unmarried;  subject,  in  transactions  between  them- 
selves, to  the  general  rules  which  control  the  actions  of  per- 
sons  occupying  confidential  relations  with  each  other,  as  de- 
fined by  the  title  on  trusts/* 

It  is  not  surprising  that  in  taking  away  the  wife's  oom- 
mon-law  incapacity  to  contract,  the  legislature  should 
have  thought  it  prudent  to  throw  around  her  the  safe- 
guards which  arise  from  the  trust  relation.  Possibly  at 
first  view  it  might  seem  strange  that  it  should  have  been 
thought  necessary  to  accord  the  same  protection  to  the 
husband.  Perhaps  this  is  to  be  regarded  as  an  acknowl- 
edgment  of   woman's   position   in  modem   society.      But 
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at  any  rate,  the  provision  is  in  positive  and  direct  lan- 
guage, and  where  such  is  the  case,  the  courts  are  not  at 
liberty  to  disregard  it. 

Kor  is  it  necessary  to  consider  what  would  be  the  rule 
in  cases  where  it  appears  that  there  was  in  fact  no  actual 
confidence  between  the  parties, — ^that  is  to  say,  where 
the  wife  is  living  in  independence  of  or  in  hostility  to  the 
husband.  (See  Falk  v.  Turner,  101  Mass.  496.)  For  it 
is  averred  that  the  plaintiff  ^'had  at  all  times  confidence 
in  his  said  wife  and  her  devotion  and  fidelity  to  him," 
and  that  he  made  the  deed  ^'having  confidence  in  his 
said  wife,  and  in  her  said  representation  and  promises, 
and  relying  upon  the  same." 

The  relation  of  the  parties  to  each  other,  therefore, 
was  confidential  in  fact  as  well  as  in  law.  The  plaintiff 
was  induced  to  make  the  deed  by  the  confidence  which 
he  had  in  his  wife,  and  the  belief  thereby  engendered 
that  she  would  perform  her  promise.  But  for  that  he 
would  not  have  made  it. 

The  betrayal  of  such  confidence  is  constructively 
fraudulent,  and  gives  rise  to  a  constructive  trust  This 
is  independent  of  any  element  of  actual  fraud.  (1 
Story's  Eq.  Jur.,  sec.  258,  307.)  The  law,  from  con- 
siderations of  public  policy,  presumes  such  transactions 
to  have  been  induced  by  undue  influence.  (Civ.  Code, 
sec  2235;  Bigelow  on  Fraud,  ed.  1888,  pp.  261,  262;  Kerr 
on  Fraud  and  Mistake,  Bump's  Am.  ed.,  p.  151;  Hoven- 
den  on  Fraud,  p.  18.)  The  extent  and  variety  of  the 
application  of  this  principle  to  persons  in  confidential 
relations  with  each  other  may  be  seen  from  the  notes  to 
the  leading  case  of  Huguenin  v.  Basely,  2  Lead.  Cas. 
Eq.  pt.  2,  p.  1156.  From  the  cases  there  cited  it  will 
abundantly  appear  that  while  it  is  not  impossible  that  a 
gift  between  persons  in  such  relations  may  be  valid,  yet 
that  all  such  transactions  are  constructively  fraudulent, 
and  are  only  to  be  upheld  upon  a  showing  of  special 
circumstances.  (See  also  Hatch  v.  Batch,  9  Yes.  296.) 
LXXV.  Cal.— «4 


Digitized  by 


Google 


680  Bbibon  v.  Bbison.  [Sup.  Ct 

Now  if  this  be  so, — if  the  law  does  not  permit  such 
transactions  to  stand  even  where  there  was  an  intention 
that  the  donee  should  have  the  property, — ^how  much 
more  should  it  interpose  where,  as  here,  there  was  no 
such  intention,  but  only  an  intention  that  she  should 
retain  the  semblance  of  ownerahip  for  a  time. 

We  think  the  authorities  fully  bear  out  the  assertion 
that  in  such  cases  a  constructive  trust  arises,  and  that 
the  statute  of  frauds  has  no  application. 

In  Wood  V.  Babe,  96  K  Y.  426,  48  Am.  Rep.  G40,  a 
son  was  induced  by  the  parol  promise  of  his  mother  to 
confess  a  judgment  in  her  favor,  and  allow  her  to  pur- 
chase under  it  a  piece  of  his  real  projierty.  It  was  held 
that  a  constructive  trust  arose;  and  the  court,  per  An- 
djrews,  J.,  said:  "It  was  on  the  part  of  the  son  the  ease 
of  a  confidence  induced,  not  by  the  bare  promise  of 
another,  but  by  the  promise  and  the  confidential  rela- 
tions conjoined.  The  confidence,  in  fact,  has  its  spring 
and  origin  in  the  relation,  and  that  relation  was  a  con- 
trolling ingredient  moving  his  action.  It  would  be  a 
gross  wrong  to  permit  that  confidence  to  be  betrayed, 
and  we  are  of  opinion  that  the  statute  of  frauds  cannot 
be  invoked  as  a  bar  to  relief.  The  principle  that  when 
one  uses  a  confidential  relation  to  acquire  an  advnatage 
which  he  ought  not  in  equity  and  good  conscience  to 
retain,  the  court  will  convert  him  into  a  trustee,  and 
compel  him  to  restore  what  he  has  unjustly  acqui'red,  or 
seeks  unjustly  to  retain,  has  frequently  been  applied  to 
transactions  within  the  statute  of  frauds.'^ 

So  where  a  devise  is  made  to  one,  npon  his  parol  prom- 
ise to  hold  it  in  trust  for  another,  a  trust  arises,  and  the 
statute  of  frauds  is  not  allowed  as  a  defense.  {Church  v, 
Buland,  64  Pa.  St  442;  Barrell  v.  Hentick,  42  Ala.  71, 
72;  Hoge  v.  Hoge,  1  Watts.  163;  26  Am.  Dec  52.)  So  it 
has  been  held  (although  there  is  some  conflict  in  the  au- 
thorities) that  where  one  is  allowed  to  purchase  at  an 
execution  sale   upon  his   parol   promise  to   hold   for   the 
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judgment  debtor,  a  trust  arises.  (Wolford  v.  Herrington, 
94  Pa.  St.  311;  Arnold  v.  Cord,  16  Ind.  177.) 

But  the  case  which  we  think  is  most  directly  in  point 
is  Young  v.  Peach,  2  Atk.  254.  There  a  father  obtained 
from  his  daughter  without  consideration  a  conveyance 
of  real  property,  upon  his  parol  promise  to  hold  it  for 
a  particular  purpose,  viz.,  ^'as  a  trustee  only  for  her  and 
her  heirs,  ....  and  that  he  would  not  claim  or  insist 
upon  any  benefit  or  advantage  thereof."  No  actual 
fraud  was  shown.  The  father  died  bankrupt;  and  on  a 
bill  against  the  assignees,  it  was  decreed  that  the  con- 
veyance should  be  set  aside,  not  upon  the  ground  of  an 
implied  or  resulting  trust,  but  upon  the  ground  of  con- 
structive fraud,  which  would  now  be  said  to  give  rise  to 
a  constructive  trust  Lord  Hardwicke  said:  "There  have 
been  a  great  many  cases  even  since  the  statute  of  frauds 
where  a  person  has  obtained  an  absolute  conveyance 
from  another,  in  order  to  answer  one  particular  purpose, 
but  has  afterwards  made  use  of  it  for  another,  that  this 
court  has  relieved  under  the  head  of  fraud;  for  a  prac- 
tice of  this  sort  is  a  deceit  and  fraud  which  this  court 
ought  to  relieve  against;  the  doing  it  is  doliLS  malus,  and 
that  appears  to  be  the  present  case."  (See  also  Haigh 
V.  Kaye,  L.  R  7  Ch.  App.  Cas.  469.) 

The  principle  of  this  case  was  extended  in  Murray  v. 
DaJce,  46  Cal.  648,  649,  to  a  transaction  between  parties 
who  did  not  stand  in  confidential  relations  to  each  other. 
Whether  that  was  a  proper  extension  of  the  principle 
need  not  be  considered  here. 

It  must  be  admitted  that  there  are  cases  in  which  the 
relief  has  been  denied.  But  it  will  generally  be  found 
that  in  such  cases  the  confidential  relation  has  been 
overlooked.  And  we  think  the  cases  we  have  cited  are 
in  accordance  with  sound  principle.  For  if  the  relief 
cannot  be  granted  in  this  case,  we  do  not  see  how  it 
could  be  granted  if  an  attorney  should,  by  his  parol 
p^omise^   induce   his   client   to   put    the   property    in    his 
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name  for  some  temporary  purpose,  and  then  refuse  to 
reconvey  on  the  ground  of  the  absence  of  a  written  ac- 
knowledgment; and  so  of  principle  and  agent,  parent 
and  child,  trustee  and  cestui  que  trust,  etc 

It  is  to  be  observed  that  the  trust  is  not  a  resulting 
trust,  properly  so  called.  The  relief  is  not  granted 
merely  on  the  ground  of  want  of  consideration.  The 
fact  that  a  deed  is  without  consideration,  or  is,  as  is 
sometimes  said,  voluntary,  is  not  of  itself  sufficient  to 
avoid  the  deed.  {Viney  v.  Abbott.  109  Mass.  300;  Jack- 
son V.  Oamsey,  16  Johns.  139;  Oreen  v.  Thomas,  11  Me. 
321;  Laborce  v.  Carleton,  53  Me.  212;  Poe  v.  Domee,  48 
Mo.  443.)  This  is  at  least  one  of  the  things  designed 
to  be  expressed  by  section  1040  of  the  Civil  Code,  which 
provides  that  "a  voluntary  transfer  is  an  executed  con- 
tract, subject  to  all  the  rules  of  law  concerning  con- 
tracts in  general,  except  that  a  consideration  is  not 
necessary  to  its  validity."  The  want  of  consideration, 
however,  is  a  fact  proper  to  be  proved  in  connection 
with  and  as  a  part  of  the  constructive  fraud.  (Shotwell 
V.  Shotwell,  24  N.  J.  Eq.  386.) 

Nor  does  the  recital  of  a  consideration  stand  in  the 
way  of  the  relief.  As  is  well  known,  it  was  a  settled  rule 
of  the  early  law  that  if  no  consideration  was  expressed 
or  proved  a  use  resulted  to  the  grantor.  To  prevent  this, 
it  became  common  to  make  the  deed  recite  a  considera- 
tion. And  while  such  recital  could  be  contradicted  for 
collateral  purposes,  it  could  not  be  contradicted  for  the 
purpose  of  avoiding  the  deed  (Farrington  v.  Barr,  86  N.  H. 
89;  Coles  v.  Soulsby,  21  Cal.  47;  Rhine  v.  Ellen,  86  CaL 
369 ;  Martin  v.  Splivalo,  69  Cal.  614) ;  or  for  the  purpose 
of  raising  a  resulting  trust  (Buss  v.  Mebius,  16  CaL  356; 
Oraves  v.  Graves,  29  N.  H.  129 ;  PhxThrooTee  v.  Deland,  16 
Me.  412,  413).  But  this  only  means  that  the  recital 
could  not  be  contradicted  for  the  mere  purpose  of  show- 
ing a  want  of  consideration.  Where  fraud  is  charged, 
the  want  of  oonsideration  may  be  shown  in  oonnectioii 
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with  and  as  part  of  the  frau(L  In  cases  like  the  present^ 
the  confidential  relation  is  one  circumstance,  the  parol 
promise  is  another,  and  the  want  of  consideration  is  a 
third  In  cases  of  fraud,  actual  or  constructive,  no  mere 
form  of  words  which  the  parties  have  made  use  of  can 
shut  out  inquiry  as  to  the  real  facts*  And  this  from  the 
necessity  of  the  case.  For,  as  has  been  pertinently  asked, 
if  parol  evidence  be  not  admissible,  how  else  can  the 
fraud  be  shown? 

The  objection  that  parol  evidence  is  not  admissible  to 
contradict  or  to  add  to  the  deed  is  a  distinct  ground  from 
the  statute  of  frauds.  (1  Stor/s  Eq.  Jur.,  sec  168.)  The 
admissibility  of  such  evidence  is  sometimes  put  upon 
the  ground  that  it  does  not  contradict  or  add  to  the  deed. 
Thus  in  Hall  v.  Livingston,  8  Del.  Ch.  373,  the  chancellor 
said  in  reference  to  this  subject:  ^^There  is  a  well-recog- 
nized distinction  between  contradicting  a  deed  or  impair- 
ing its  legal  operation,  and  raising  out  of  the  transaction 
an  equity  dehors  the  deed,  binding  the  grantee's  con- 
science to  hold  the  land  for  the  real  purposes  of  the  con- 
veyance, and  not  according  to  its  legal  operation,  when 
the  latter  use  of  it  would,  under  the  ciroimistances,  work 
fraud.  Such  an  equity  is  held  to  be  independent  of  the 
deed,  and  not  excluded  by  it  as  a  mere  conveyance  of 
the  legal  estate,  unless  there  be  in  it  some  terms  or  im- 
plication to  that  effect.  To  support  such  an  equity,  parol 
evidence  is  admissible,  not  as  contradicting  the  deed, 
but  as  explanatory  of  the  transactions  out  of  which  the 
equity   arises.'* 

Perhaps  the  most  comprehensive  and  philosophical 
expression  of  the  rule  is,  that  parol  evidence  is  admissi- 
ble to  raise  a  trust  in  cases  of  actual  or  constructive 
fraud.  But  whatever  may  be  thought  of  the  terms  in 
which  it  is  expressed,  the  rule  itself  is  well  settled.  (2 
Wharton  on  Evidence,  sec.  1088;  Bigelow  on  Fraud,  ed. 
1888,  c.  10,  sec.  8 ;  Beeves  v.  Bass,  89  Tex.  681 ;  Church  v. 
Rvland,  64  Fa.  St  442;  Isenhoot  y.  Charnberlain,  69  CaL 
687.) 
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If  we  are  right  in  the  foregoing,  the  point  as  to  the 
necessity  of  an  acknowledgment  by  the  wife  before  a 
notary  does  not  require  serious  consideration.  The 
statute  has  no  relation  to  trusts  raised  by  parol  evidence. 

We  therefore  advise  that  the  judgment  be  reversed, 
with  directions  to  overrule  the  demurrer  to  the  complaint, 
with  leave  to  defendant  to  answer. 

BsLCHBB^  C.  0.,  and  Footb^  0.,  concurred. 

The  GouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  with  directions  to 
overrule  the  demurrer  to  the  complaint^  with  leave  to 
defendant  to  answer. 

Hearing  in  Bank  denied. 


[Ko.  0927.    Department  Two.—- April  19,  1988.] 

A.    ONDERDONK,    Respondent,    v.    CITY    AND 

COUNTY  OF  SAN  FRANCISCO,  Appellant. 

jiFFBMr— Entby  ot  Judghbkt. — ^An  appeal  from  a  judgment  prior  to  its 
entry  is  premature,  and  will  be  dismissed. 

0IBEET  Assessment — San  Fravoisoo— GaADiNa  Bat  Stbekt — Qovkbn- 
KENT  Besebvation. — ^Uuder  the  act  of  April  1,  1878,  proyiding  that 
the  city  and  county  of  San  Francisco  should  be  liable  for  grading 
Bay  Street,  in  front  of  the  United  States  reservation,  upon  the  re- 
fusal of  the  government  of  the  United  States  to  pay  therefor,  a 
refusal  to  pay,  made  by  the  general  in  command  of  the  forces  on  the 
reservation,  by  the  assistant  treasurer  of  the  United  States,  and 
l^  the  Secretary  of  War,  is  sufficient  to  fix  the  liability  of  the  city 
and  county. 

IB. — Statute  of  Limitation. — ^An  action  to  enforce  tlie  liability  of  the 
city  and  county  for  grading  done  in  front  of  such  reservation,  under 
a  contract  providing  for  sucii  work,  is  based  either  on  a  contract 
founded  on  an  instrument  in  writing,  or  on  an  obligation  or  liability 
arising  out  of  an  assessment  made  in  writing,  both  executed  in  this 
state,  and  consequently  could  not  be  barred  by  the  provisions  of 
subdivision  1  of  section  389  of  the  Code  of  Civil  Procedure,  which 
relates  to  a  contract,  obligation,  or  liability  not  founded  upon  an 
instrument  in  writing,  or  upon  an  instrument  in  writing  executed 
•at  of  the  state.    A  plea  of  such  section,  therefore,  raises  no  issua^ 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial 

The  facts  are  stated  in  the  opinion. 

Oeorge  Floumoy,  Jr.,  and  John  L.  Love,  for  Appellant. 

Whittemore  &  McKee,  and  D.  H.  Whiitemore,  for  Re- 
spondent 

FooTB,  C. — ^The  appeal  herein  was  taken  from  a  judg- 
ment in  favor  of  the  plaintiff,  Onderdonk^  and  from  an 
order  refusing  to  grant  a  new  trial  to  the  defendant,  the 
city  and  county  of  San  Francisco.  The  judgment  was 
entered  on  the  twenty-fourth  day  of  January,  1885,  the 
appeal  was  taken  on  the  third  day  of  November,  1884, 
which,  being  premature,  must  be  dismissed  upon  the  au- 
thority of  McLaughlin  v.  Doherty,  64  Cal.  619. 

The  action  was  brought  upon  a  contract  to  grade  Bay 
Street,  in  the  city  and  county  of  San  Francisco,  from  the 
easterly  line  of  Van  Ness  Avenue  to  Gough  Street 

In  the  statement  on  motion  for  a  new  trial,  the  appel- 
lant, viz.,  the  city  and  county  of  San  Francisco  above 
mentioned,  assigned  for  error  several  particulars  in  which 
it  claimed  the  evidence  to  have  been  insufficient  to  sup- 
port the  decision  made  and  given,  and  wherein  the  court 
in  making  it  did  so  "against  law." 

The  first  point,  viz.,  that  the  evidence  did  not  show 
the  work  to  have  been  completed  within  the  time  pro- 
vided in  the  contract,  is  abandoned,  and  need  not  be 
noticed. 

It  is  next  contended  that  under  the  provisions  of  the 
contract  itself,  the  defendant  was  not  liable. 

The  clause  of  the  contract  under  discussion  \h  as  fol- 
lows: "And  it  is  agreed  and  expressly  imderstood  by  the 
parties  to  this  agreement  that  in  no  case    (except  wb^re 
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it  is  otherwise  provided  in  the  acts  aforementioned  and 
referred  to)  will  the  said  city  and  county  of  San  Fran- 
cisco be  liable/'  etc. 

The  contract  was  made  under  and  by  virtue  of  ''An  act 
repealing  article  4,  of  an  act  entitled  'An  act  to  repeal  the 
several  charters  of  the  city  and  county  of  San  Francisco,' 
etc.;  approved  the  nineteenth  day  of  April,  1866/'  etc 

The  clause  of  the  contract  supra  includes  no  exemp- 
tion on  the  part  of  the  city  aforesaid  to  pay  for  improve- 
ments made  of  the  kind  sued  for  here,  under  any  law 
which  has  become  such  since  1856. 

The  act  authorizing  the  grading  of  Bay  Street,  for 
which  this  action  is  instituted,  was  approved  on  the  first 
day  of  April,  1878,  and  has  been  held  to  be  a  modifica- 
tion of  and  supplemental  to  the  general  street  laws  then  in 
force.     (Jennings  v.  Leroy,  63  Cal.  307.) 

According  to  the  terms  of  that  act,  the  board  of  super- 
visors of  the  defendant  here  were  empowered  to  have  the 
grading  done  for  which  the  contract  sued  on  was  ex- 
ecuted. 

By  the  act  to  be  found  at  page  148,  acts  of  1868,  the 
board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco were  authorized  to  pay  for  work  of  the  kind  done 
in  pursuance  of  the  contract  sued  on  herein,  provided  the 
assessments  therefor  were  made  in  accordance  with  law, 
and  there  is  no  specification  in  the  statement  that  the 
assessment  for  the  street  improvement,  here  alleged  to 
have  been  made,  was  not  in  pursuance  of  the  law  in  such 
cases  made  and  provided.  So  it  would  appear  that  the 
board  of  supervisors  were  authorized  to  have  the  grad- 
ing done  and  to  pay  for  the  work,  and  that  the  defend- 
ant was  liable  on  the  contract  as  made,  provided  there 
be  not  some  other  bar  to  the  action  than  the  one  just 
discussed. 

It  seems  that  the  proviso  was  fully  met,  viz.,  that  the 
refusal  of  the  government  of  the  United  States,  by  its 
officers,    to    pay    for    such    street    improvements    as    this 
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mentioned  in  the  act  of  18 68,  supra,  was  necessary  before 
the  city  should  pay  for  them;  that  snch  refusal  to  pay 
upon  due  application  was  made  by  the  general  in  com- 
mand of  the  forces  of  the  United  States  in  charge  of  the 
government  reservation,  in  front  of  which  the  improve- 
ment was  made;  also  by  the  assistant  treasurer  of  the 
United  States,  who  pays  all  moneys  at  San  Francisco 
which  are  due  from  that  government  on  proper  requisi- 
tions; and  by  the  Secretary  of  War,  who  is  the  head  of 
the  war  department  of  the  government,  upon  whose  re- 
quisitions all  moneys  for  army  purposes  are  paid.  (IT.  S. 
Bev.  Stats.  1878,  sees.  214,  3673.)  And  the  reason  of  such 
refusal,  as  stated  by  the  commanding  general  and  the 
Secretary  of  War,  was,  that  Congress  had  appropriated 
no  money  to  pay  for  such  improvement 

It  is  not  perceived  from  what  other  officers  of  the 
government  an  authorized  refusal  could  more  properly 
come,  or  upon  whom  a  more  proper  demand  for  payment 
could  have  been  made.  Further,  if  there  was  no  ap- 
propriation to  pay  for  the  improvement,  no  demand 
could  cause  its  payment;  it  must  of  necessily  have  been 
refused  payment,  and  as  soon  as  the  fact  appeared,  as  it 
does  in  the  record,  that  no  money  could  be  paid  because 
none  had  been  appropriated  by  Congress,  there  was  an 
end  of  any  further  need  for  a  demand  that  it  be  paid. 
The  refusal  to  pay  it  must  have  been  made  by  any  offi- 
cer of  the  government  whatsoever,  unless  he  paid  it  out 
of  his  own  pocket,  and  that  was  not  contemplated  by 
the  law. 

The  law  seems  to  have  been  framed  with  a  view  that 
a  demand  be  made  on  the  proper  officer  of  the  govern- 
ment, so  that  if  any  appropriation  had  been  made  there- 
for, the  city  could  get  the  benefit  of  it,  and  if  there  was 
DO  appropriation  the  city  would  pay  and  afterward  the 
government  could  refund  the  money,  which  seems  to 
have   been   done   once   before^   when  paving   and   curbing 
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was  done  by  the  city  in  front  of  government  property. 
(Stats,   at  Large   1873-75,  p.   409.) 

The  property,  in  front  of  which  the  improvement 
herein  was  made,  appears  to  have  been  declared  a  mili- 
tary reservation  under  orders  of  President  Filhnore,  of 
date  November  6,  1850,  December  31,  1851,  and  haa 
been  held  to  be  a  valid  reservation  for  military  pur- 
poses.    (Orisar  v.  McDowell,  6  Wall.  381.) 

It  was  in  the  immediate  charge  of  the  then  com* 
mander  of  the  department  of  California,  General  Mc- 
Dowell, and  the  Secretary  of  War,  who  has  control  of 
all  military  posts,  as  is  shown  by  reference  to  various 
acts  of  Congress,  and  the  recognized  rule  laid  down 
by  other  departments  of  the  government.  (1  Lester's 
Land  Law,  p.  692 ;  18  IT.  S.  Stats,  at  Large,  p.  85 ;  1  Copp'a 
Land  Laws,  117,  149,  155;  21  U.  S.  Stats,  at  Large,  pp. 
69,    198.) 

It  is  urged  that  there  should  have  been  a  new  trial 
granted  for  a  failure  to  find  upon  the  defense  of  the 
statute  of  limitations  under  subdivision  1,  section  339, 
of  the  Code  of  Civil  Procedure.  We  find  nothing  in  thia 
subdivision  referred  to  germane  to  the  action.  It  re- 
lates to  a  contract,  obligation,  or  liability  not  founded 
on  an  instrument  in  writing,  or  upon  an  instrument  in 
writing  executed  out  of  this  state.  But  in  this  case  the 
action  is  based  either  on  a  contract  founded  on  an  in- 
strument in  writing  or  on  an  obligation  or  liability  aris- 
ing out  of  an  assessment  made  in  writing,  both  executed 
in  this  state;  and  whatever  it  may  be,  it  is  clear  that  the 
defense  is  not  made  out.  A  failure  to  find  on  such  de- 
fense would  then  be  an  immaterial  error,  for  which  the 
order  denying  a  new  trial  should  not  be  reversed. 

We  perceive  no  error  in  the  findings  that  the  action 
was  not  barred  by  the  provisions  of  sections  338-342, 
Code  of  Civil  Procedure,  nor  does  the  appellant  in  its 
points  and  authorities  contend  to  the  contrary,  although 
doing  so  in  the  assignment  of  errors. 
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The  point  made  as  to  the  sufficiency  of  the  pleadings 
was  evidently  made  under  the  supposition  that  the 
appeal  from  the  judgment  would  be  entertained  here, 
but  as  that  cannot  be,  the  objections  to  the  pleadings 
will  not  be  considered  on  the  appeal  from  the  order 
refusing  a  new  trial  {Sheppard  v.  McNeil,  38  Cal.  72; 
Mason  v.  Austin,  46  OaL  386 ;  Jacks  v.  BueU,  47  OaL  163.) 

For  these  reasons,  the  order  refusing  a  new  trial 
should  be   affirmed. 

Belohib^  0.  0.,  concurred. 

HAYinB,   0.f  concurred  in  the  conclusion. 

The  CousT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  refusing  a  new  trial  is  affirmed,  and 
the  appeal  from  the  judgment  is  dismissed. 

Hearing  in  Bank  denied. 


[No.  11884.    Department  One.— April  tO,  1888.] 

F.  M.  MILLIKIN,  Appei-ulnt,  v.  S.  O.  HOUGHTON 

BT  AIi.^  BeSPONDSNTB. 

AmAir— NonoB  or — Sebviob  on  Adtebsb  Pabtixb — QuASHnva  BzBOI^ 
TiON. — ^Where  an  eicecution  issued  against  all  the  parties  to  a  judg- 
ment is  quashed  upon  the  motion  of  a  part  only  of  them,  and  an 
appeal  from  the  order  is  taken  by  the  judgment  creditor,  all  the 
persons  against  whom  the  judgment  was  rendered  are  adverse  par- 
ties, within  the  meaning  of  section  940  of  the  Code  of  Civil  Pro- 
cedure, and  should  be  served  with  notice  of  the  appeal;  if  this  be 
not  done,  the  supreme  court  acquires  no  jurisdiction  to  hear  the 
appeal,  and  the  same  will  be  dismissed. 

Apfeai*  from  an  order  of  the  Superior  Court  of  the 
eity  and  county  of  San  Francisco  quashing  an  execution. 

Motion  to  dismiss  appeaL     The  facts  are  stated  in  the 
opinion  of  the  court. 
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J.  M.   WoocI,  and  J.   C\   Bates,  for  Appellant. 

Tobin  &  Tobin,  and  Thomas  F.  Barry^  for  Respondeat^. 

Skabls,  C.  J. — ^Tliis  is  an  appeal  from  an  order  of 
the  court  below  quashing  a  writ  of  execution  on  motion 
of  two  of  the  defendants,  viz.,  S.  O.  Houghton  and  the 
Hibemia  Savings  and  Loan  Society. 

BespondentSy  the  Hibemia  Savings  and  Loan  Society 
and  S.  0.  Houghton,  moved  to  dismiss  the  ap]>oal  upon 
the  grounds  that  the  other  defendants  in  the  cause,  viz.^ 
F.  H.  Burke,  R  P.  Kelly,  John  Higgins,  and  J\  Ilanni- 
gan,  were  not  mentioned  in  the  notice  of  appeal,  and 
were  not  served   therewitL 

Turning  to  the  decree,  we  find  that  it  is  against  all  of 
the  defendants  above  named.  The  Hibemia  Savings 
and  Loan  Society  alone  appealed  to  this  court,  and  the 
judgment,  as  against  it,  was  reversed.  Upon  the  return 
of  the  case  to  the  court  below,  plaintiff  dismissed  the 
action  as  to  said  last-named  defendant,  and  thereupon 
procured  an  execution  with  a  copy  of  the  decree  attached, 
which  was  and  is  in  all  respects  such  as  might  have  is- 
sued upon  the  decree  as  originally  entered,  except  that 
it  recites  the  appeal,  reversal  and  dismissal  as  to  the 
defendant  the  Hibemia  Savings  and  Loan  Society. 

This  writ  was  quashed  by  the  court,  on  motion  of  the 
defendants,  as  hereinbefore  mentioned,  and  the  notice  of 
appeal  therefrom  is  addressed  to  and  served  upon  them 
only. 

The  notice  of  appeal  must  be  sensed  upun  the  adverm 
party  or  his  attorney.     (Code  Civ.  Proc ,  acc  940.) 

The  term  "adverse  party"  has  been  heid  to  inchide 
all  the  parties  to  the  action  having  au  interest  U^  be 
affected  by  a  reversal,  and  in  O'Kane  v.  Daly,  «3  Ca!.  317, 
it  was  held  that  the  notice  of  appeal  by  one  of  several  co- 
defendants  should  be  served,  not  only  on  the  plaintiff,  but 
also  on  the  non-appealing  co-defendants,  they  having  an 
interest  in  the  judgment  to  be  affected  by  the  reveraaL 
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(Senter  v.  Bemal,  88  Cal.  640 ;  Hiscoch  ▼.  Phelps,  2  Laiuu 
118;  Cotes  v.  Carroll,  28  How,  Pp.  446;  Thompson  v.  J?ZZ»- 
iPor^A,  1  Barb.  Ch.  627.) 

In  Waiiams  v.  Santa  Clara  Mining  Co.,  66  CaL  194^  it 
was  said:  ^'This  court  has  not  jurisdiction  to  hear  an 
appeal  from  a  judgment,  unless  the  appellant  shall  have 
served  a  notice  of  appeal  on  aU  the  adverse  parties;  that 
is  to  say,  upon  all  whose  rights  may  be  affected  by  a  re- 
versal of  the  judgment,"  etc. 

The  defendants  not  served  with  the  notice  of  appeal 
in  this  case  are  as  directly  interested  in  the  affirmance 
or  reversal  of  the  order  appealed  from  as  are  the  two  de- 
fendants who  were  served. 

It  may  be  said  the  objection  cannot  come  from  the 
moving  respondents  here,  as  they  can  suffer  no  injury 
by  appellant's  failure  to  notify  the  other  defendants. 
The  answer  is,  the  objection  goes  to  the  jurisdiction  of 
the  court  to  hear  and  determine  the  appeal,  and  the 
right  to  make  the  objection  by  any  respondent  before 
the  court  has  been  often  recognized.  Indeed,  they  are 
interested  in  having  such  judgment  as  may  be  rendered 
by  this  court  binding  upon  aU  the  parties  whom  after 
notice  it  can  affect 

It  may  well  be  that  as  the  motion  in  the  court  below 
was  by  only  two  defendants,  and  one  of  them  a  party  as 
to  whom  the  action  had  been  dismissed,  should  have 
been  denied,  except  as  to  the  moving  parties,  or  if  one 
only  of  them  was  interested,  then  only  as  to  him;  but 
however  this  may  be,  the  execution  ran  against  all  the 
defendants  except  the  Hibemia  Savings  and  Loan  Soci- 
ety; it  was  quashed  as  to  all  of  them,  and  the  appeal  is 
from  the  whole  order. 

They  are,  therefore,  all  interested  and  should  have 
been  served  as  respondents  in  the  appeaL 

The  appeal  is  dismissed. 

MoEiNSTBT,  J.,  and  Patebson,  J.,  concurred. 
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[No.  9967.     Department  One.— April  20,  1888.] 

GEOEGE  D.  TOY,  Eespondent,  v.  SAN  FRANCISCO 
AND  SAN  EAFAEL  EAILEOAD  COMPANY,  Af- 

FELLAirr. 

Appeal — Sebviob  of  NoncB — Adyebse  Pabtibs — SuBsnTunoir  or  Db- 
VENDA.VT3, — ^The  defendant,  before  filing  any  answer,  made  a  moticMi 
in  the  trial  court  for  an  order  substituting  certain  persons  as  de- 
fendants in  its  stead,  and  gave  notice  of  the  motion  to  the  parties 
Aought  to  be  substituted.  The  motion  was  denied,  and  the  defend* 
ant  declining  to  answer,  judgment  by  default  was  rendered  againat 
it.  The  defendant  appealed  from  the  judgment,  claiming  a  reversal 
on  the  ground  that  the  refusal  to  make  the  substitution  was  erro- 
neous. Held,  that  the  parties  sought  to  be  substituted  were  "ad- 
Terse  parties,"  within  the  meaning  of  sectiim  940  of  the  Code  of 
Civil  Procedure,  and  should  have  been  served  with  notice  of  appeal, 
and  this  not  having  been  done,  the  appeal  should  be  dismissed* 

AppBAii  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

Motion  to  dismiss  appeaL  The  facts  axe  stated  in  the 
opinion. 

Lloyd  &  Wood,  for  Appellant 

Olney,   Chickermg  &   Thomas,  for  BespondeEnt 

H.  A.  Powell,  for  S.  H.  Harmon. 

FooTB,  C. — ^This  action  was  brought  to  recover  a  cer- 
tain sum  of  money  alleged  to  be  due  the  plaintiff.  Be- 
fore any  answer  was  filed  to  the  complaint,  the  defend- 
ant moved,  upon  affidavit,  that  an  order  of  the  trial 
court  should  be  made,  substituting  S.  H.  Harmon  and 
the  Gordon  Hardware  Company  in  place  of  the  defend- 
ant, and  discharge  it  "from  liability  to  any  party,  upon 
its  depositing  in  court  the  amount  claimed  in  the  con- 
tract mentioned  in  the  complaint" 

Upon  the  hearing  of  this  motion  it  was  refused,  and 
the    defendant    failing   to    answer,    judgment   by    default 
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vfAS  given  and  made  in  favor  of  the  plainti£E  as  prayed 
for.     From  that  judgment  this  appeal  is  taken. 

It  is  claimed  that  the  court^  upon  the  proof  made, 
should  have  substituted  S.  H.  Harmon  and  the  Gordon 
Hardware  Company  in  place  of  the  defendant,  and  it  is 
perfectly  plain  that  if  the  judgment  is  reversed,  it  must 
be  because  this  substitution  was  not  made,  and  it  must 
result  from  such  reversal  that  Harmon  and  the  (Gordon 
Hardware  Company  will  become  the  defendants  in  the 
action,  and  the  present  defendant  be  ^'discharged  from 
liability  to  any  party." 

Although  not  named  as  parties  to  the  judgment  as  it 
stands,  Harmon  and  that  company  were  served  with  no- 
tice of  the  motion  under  the  provisions  of  section  386  of 
the  Code  of  Civil  Procedure,  and  appeared  in  the  court 
below,  and  became  quasi  parties  to  the  action  so  tar  as 
their  rights  were  affected  by  the  granting  or  refusal  of 
that  motion. 

The  order  of  the  court  below  absolved  them  from  all 
connection  with  the  cause  from  that  time,  and  the  effort 
now  is  to  reverse  the  action  of  the  trial  court  in  that  re- 
spect, and  to  make  them  parties  defendant 

A  motion  is  made  to  dismiss  the  appeal  because  neither 
Harmon  and  the  Gordon  Hardware  Company,  nor  their 
attorneys  were  served  with  notice  thereof.  And  the 
question  to  be  determined  upon  that  motion  is,  whether 
or  not  they  are  ''adverse  parties,"  in  the  sense  in  which 
that  term  is  to  be  taken  under  section  940  of  the  Code 
of  Civil  Procedure. 

Harmon  and  the  Gordon  Hardware  Company  certainly 
became  qiuisi  parties  to  the  action  when  they  were  served 
with  notice  of  the  motion  to  substitute  them  for  the  de- 
fendant in  the  court  below.  By  the  action  of  that  court 
their   rights   were   affected   and   determined. 

If  the  contention  of  the  appellant  is  to  prevail,  it 
seems  plain  to  us  that  quasi  parties  to  the  action,  whose 
rights  were  passed  upon  in  the  trial  court,  will  be  affected 
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to  such  an  extent  as  that  they  will  have  put  upon  them 
as  defendants  a  burden  which  the  court  below  refused  Vo 
impose.  Therefore  their  interests  in  relation  to  the  sub- 
ject-matter of  the  appeal  is  in  conflict  with  the  reversal 
of  the  judgment  appealed  from,  and  they  were  entitled 
to  notice  of  the  appeaL  {Williama  v.  Santa  Clara  Min- 
ing  Co.,  66  Cal.  193^  and  cases  cited;  In  re  Medbury,  48 
Cal.  83.) 

,  At  the  appellant^s  instance,  they  were  made  parties  to 
the  motion  to  substitute  in  the  court  below;  by  the  ap- 
pealy  it  is  sought  to  allow  the  appellants  to  effect  that  in 
the  supreme  court  which  was  denied  them  in  the  trial 
court,  the  result  of  which  would  be  that  qiuisi  parties  to 
the  action  would  be  concluded  of  their  rights  to  be  heard 
in  the  appellate  court  upon  a  matter  in  which  they  were 
heard  and  their  rights  determined  in  the  lower  court. 
The   appeal   should   be   dismissed. 

'Hjlyk'b,  C,  and  Bbloheb,  C.  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  appeal  is  dismissed. 


[No.  11707.    Department  One*— -April  20,  1888.] 

FRANK  B.  MARSHALL,  Appeli^nt,  v.  LOUIS 
BEYSSER  BT  AL.,  Respondsnts. 

AovEBSE  PossEBBiON — ^Fasturaok. — Instance  of  a  sufficient  adverse  poe- 
sesflion  by  pasturage  within  the  rule  laid  down  in  Webw  t.  Cnarhe^ 
74  CaL  11. 

Appeal  from  a  judgment  of  the  Superior  Oonrt  of 
Calaveras  County,  and  from  an  order  refusing  a  new 
triaL 

The  facts  are  stated  in  the  opinion. 
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Beddick  £  SolinsJcy,  and  Eugene  N.  Deuprey,  for  Appel- 
lant 

J.  A.  Louttit,  8.  D.  Woods,  and  A.  L.  LevinsJey,  for  Be- 

spondents. 

Haynb,  C. — Action  of  ejectment  The  plaintiff  re- 
lies upon  a  patent  from  the  state  of  California,  issued 
March  12,  1870.  He  never  had  any  possession  of  the 
land  until  he  forcibly  dispossessed  the  defendants,  on 
March  23,  1884.  The  defendants  rely  upon  the  statute 
of  limitations.  Special  issues  were  submitted  to  the 
jury,  which  answered  all  the  questions  in  favor  of  the 
defendants.  The  court  adopted  the  findings  of  the  jury, 
and  made  certain  additional  findings  of  its  own,  and 
ordered  judgment  thereon  in  favor  of  the  defendants. 
The  plaintiff  appeals  from  the  judgment,  and  an  order 
denying  his  motion  for  a  new  trial. 

The  point  mainly  relied  on  is,  that  the  evidence  is 
insufficient  to  show  a  five  years'  possession  of  the  kind 
required  by  the  statute.  We  think  there  is  ample  evidence 
to  sustain  the  findings. 

:  It  appears  that  in  1878  one  T.  'N.  Beatty  (the  nature 
of  those  titles  does  not  clearly  appear)  conveyed  the 
land  in  controversy  to  one  John  TJrquilux,  who  was  one 
of  three  partners  commonly  known  as  the  "Bascoe," 
probably  from  their  nationality.  The  Bascos  were  in 
possession  under  this  deed.  According  to  the  witness 
Camduff,  "along  in  1870-73,  the  Bascos  had  some 
where  near  one  thousand  head  of  cattle.  •  .  •  The 
Bascos  had  possession  in  1874.  They  had  cattle  then.'' 
It  is  not  necessary,  however,  to  trace  the  possession  so 
far  back.  Five  years  prior  to  March  23,  1884,  will  be 
sufficient     And  there  is  sufficient  testimony  of  this. 

The  witness  Leon  Chapin  testifies  that  he  went  to 
the  ranch  in  January,  1877,  and  worked  there  until 
February  or  April.  1880;  that  he  had  charge  of  the 
ranch  for  the  Bascos;  that  in  1876  the  land  was  rented 

LXXV.  Cal.— 35 
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to  one  Walker,  who  kept  possession  until  1878,  and  had 
sheep  pastured  on  the  land,  and  was  then  '^out  for  ten 
months";  that  witness  had  charge  of  tiie  ranch  during 
this  ten  months,  being  paid  by  the  Bascos,  and  living 
on  the  premises;  that  in  1879-80  the  land  was  rented  to 
Walker  and  Willis. 

Walker  testifies  as  follows:  '^I  rented  the  whole  Basco 
ranch,    commencing    in    1877,     and    succeeding    through 

the   year    1878 I   used    all   the   Basco   ranch    for 

grazing  purposes  for  sheep.  The  sheep  were  in  charge 
of  a  herder.     No  other  sheep  or  cattle  were  allowed  to 

pasture  on  the  land I  leased  the  Basco  ranch  and 

land  in  controversy  in  March  or  April,  1879,  the  lease 
to   commence   September    15,    1879.      Mr.    Willis   was    in 

partnership     with     me Chapin     was     living     on 

the  Basco  ranch  as  keeper  in  that  house  on  section  19, 
defendant's  extension  1,  during  the  intervening  space 
between  1878  and  1879;  we  held  possession  of  the  Basco 

ranch   for   three   years We   didn't   have   the    land 

all  of  1879;  rented  it  in  April,  the  lease  to  commence 
in  September,  1879.  We  had  it  during  1880-82.  Mr. 
Willis  had  it  in  1883.  Willis  I  know  used  part  of  the 
Basco  ranch  for  grazing." 

These  tenants  sublet  portions  of  the  land  to  tenants, 
who  cultivated  portions  of  it  and  pastured  other  portions, 
paying  their  rents  to  the  original  tenants,  who  in  turn 
paid  to  the  Bascos. 

Willis  testifies  as  follows:  **We  leased  the  entire  Basco 
ranch  from  Beysser  (who  was  then  the  agent)  from  Sep- 
tember, 1879.  I  mean  Mr.  Geo.  W.  Walker  and  my- 
self. We  were  partners.  In  1879  we  occupied  the  1,280 
acres,  and  sublet  this  640  acres  to  Piper.  Our  sheep 
were  in  charge  of  a  herder.  Piper  farmed  part  of  the 
land  along  Eock  Creek.  He  sublet  the  balance  to 
Shields  for  grazing  sheep.  Shields  had  them  in  charge 
of  a  herder.  In  1880  we  rented  to  Piper  again,  and  he 
sublet  to  Shields.     I  saw  Shields's  sheep  pasturing  on  the 
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land.  Piper  cultivated  a  part  of  the  creek.  In  1881 
we  sublet  to  Piper  again;  he  farmed  a  part  of  the  creek 
and  sublet  to  Shields.  In  1882  we  kept  the  land  in 
controversy  ourselves;  used  it  for  grazing  sheep.  Had 
a  herder,  and  didn^t  allow  other  cattle  or  sheep  to  feed 
on  the  land.  In  1883  I  had  the  land  in  controversy 
and  sublet  to  Piper.  He  farmed  part  and  sublet  to 
Shields.    He  farmed  along  the  creek." 

On  July  16,  1883,  John  Urquilux,  who  held  liie  title 
as  aforesaid,  conveyed  the  premises  in  controversy  to 
the  defendant  Catherine  Beysser;  and  she  entered  under 
the  deed.     Her  husband  testifies  as  follows: — 

^^The  deed  was  made  in  July,  1883,  but  it  was  subject 
to  a  lease  which  ended  only  on  the  twenty-fifth  day  of 
November,  and  it  is  then  that  we  got  possession  of  the 
land.  We  at  once  drove  our  cattle  on  it,  between  sixty 
and  seventy  head.  We  used  the  land  for  pasturage 
until  the  23d  of  March,  1884.  We  had  a  herder  to  drive 
the  cattle  in  charge  on  the  land  and  watch  them." 

This  was  corroborated  by  the  testimony  of  Mrs. 
Beysser  and  the  herder,  Fairbanks. 

Part  of  the  land  was  fit  for  cultivation,  and  part  for 
pasturage  only.     (Pols.   163,   164,  211,  221.) 

There  is  no  evidence  substantially  conflicting  with  the 
foregoing.  And  there  is  nothing  to  show  that  during 
all  this  time  there  was  any  attempt  to  adverse  posses- 
sion by  any  one  else, — ^until  the  forcible  dispossession 
b^^  plaintiff  in  March,  1884.  The  defendant  and  her 
predecessors  paid  all  the  taxes. 

We  think  the  evidence  shows  a  case  of  possession 
under  color  of  title  within  the  rule  of  Webber  v.  Clarke, 
74  Cal.  11. 

It  is  claimed  that  there  was  error  in  the  admission  of 
evidence.  We  are  inclined  to  think  that  the  declarations 
of  Mrs.  Beysser,  while  in  possession,  were  admissible  as 
part  of  the  res  gestae  upon  the  question  of  the  openness 
and  notoriety  of  the  possession.      (See  generally  Draper 
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V.  Douglass,  23  Oal.  348.)  But  however  this  may  be,  we 
think  that  the  answers  were  so  vague  that  no  injury 
could  have  resulted. 

We  see  no  error  in  the  instructions,  and  therefore 
advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

FooTB,  C,  and  Belcher,  0.  0.,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are 
affirmed. 

Hearing  in  Bank  denied. 


[No.  11051.     Department  One.— April  20,  1888.1 

JOHN  DANIEL  et  al..  Appellants,  v.  HOLLAND 
SMITH,  Administbatok,  etc.,  of  Abbaham  Fielding, 
Deceased,  bt  al..  Respondents. 

Gift  Causa  Mobtis — ^Parting  with  Possession — ^Retenhoic  or  Do- 
minion.— Before  a  gift  caitaa  moriia  can  take  effect,  the  donor  must 
part  not  only  with  the  possession,  but  also  with  all  present  control 
and  dominion  over  the  subject  of  the  gift 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  action  was  brought  by  the  plaintiff  Emma  Daniel 
and  her  husband,  claiming  to  be  the  donee  under  a  gift 
caiLsa  mortis  from  one  Abraham  Fielding,  to  recover  the 
property  claimed  to  have  been  the  subject  of  the  gift,  to 
wit,  the  sum  of  $532.99  deposited  in  the  Hibemia  Sav- 
ings and  Loan  Society  in  the  name  of  Fielding.  The 
facts  on  which  the  plaintiffs  rely  to  show  a  gift  causa 
mortis  are  stated  in  the  opinion  rendered  on  the  prior 
appeal,  reported  in  64:  CaL  846,  and  in  the  present  opin- 
ioiL 
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F.  J.  French,  and  Sawyer  &  Burnett,  for  Appellants, 

Nathaniel  Hollar^,  Joseph  Leggett,  and  Tobin  d  Tobin, 
for  Bespondents. 

Belches^  (X  0. — ^This  is  the  second  appeal  in  this 
case,  and  it  was  taken  from  a  judgment  in  favor  of  the 
defendants,  and  from  an  order  denying  a  new  trial. 
The  first  appeal  was  from  a  judgment  in  favor  of  the 
plaintiffs,  and  the  decision  thereon  maj  be  found  re- 
ported in  64  Cal.  346. 

On  turning  to  the  report  referred  to,  it  will  be  seen 
that  the  court,  by  Thornton,  J.,  after  carefully  review- 
ing the  testimony,  summed  up  the  law  applicable  to 
this  class  of  cases  as  follows: — 

^'To  constitute  a  donatio  causa  mortis,  the  gift  must  be 
made  in  contemplation  of  the  near  approach  of  death 
by  the  donor,  to  take  effect  absolutely  only  upon  the 
death  of  the  donor.  There  must  be  a  delivery  of  the 
property  either  to  the  donee  or  to  some  person  for  his 
use  or  benefit,  and  the  donor  must  part  with  all  domin- 
ion over  the  property,  and  the  title  must  vest  in  the 
donee,  subject  to  the  right  of  the  donor  at  any  time  dur- 
ing his  life  to  revoke  the  gift" 

And  further  along  in  the  opinion  it  is  said: — 

"In  view  of  the  strict  requirements  of  the  law  as  to 
delivery  shown  by  the  foregoing,  we  cannot  hold  that  a 
delivery  was  established  in  this  case.  Nor  does  it  appear 
that  the  dominion  or  control  over  the  bank-book  or  X^q 
money  in  the  loan  society  ever  passed  from  Fielding,  or 
that  any  interest  ever  vested  in  the  alleged  donee.  There 
was  no  language  of  gift  used.  On  the  contrary,  the  tes- 
timony indicates,  in  our  judgment,  the  creation  by  Field- 
ing of  a  bailment  in  trust  or  agency,  which  was  to  ter- 
minate with  the  death  of  Fielding." 

This  decision  must  be  treated  as  the  law  of  the  case, 
unless  the  facts  shown  on  the  second  trial  were  materi- 
ally different  from  those  shown  on  the  first  triaL 
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It  is  urged  for  the  appellants  that  there  was  on  tho 
last  trial  proof  of  the  "manual  tradition"  of  the  bank- 
book;  and  that  this  difference  in  the  testimony  entitled 
the  plaintiffs  to  have  judgment  entered  in  their  favor. 
It  is  true  that  Oomfoot  testified  very  clearly  that  the 
bank-book  was  actually  placed  in  his  hands  by  Fielding, 
and  that  he  took  it  away  and  kept  it  till  after  Fielding 
died;  and  then  delivered  it  to  Mrs.  DanieL 

But  in  other  respects  there  was  no  material  change. 
It  did  not  appear  from  the  testimony  given  at  the  first 
trial  that  Fielding  parted  with  the  dominion  or  control 
of  the  bank-book,  or  the  money  represented  thereby,  and 
the  testimony  in  the  present  transcript  is,  upon  that  ques- 
tion, substantially  what  it  was  before.  There  was  then 
nothing  showing  that  any  interest  ever  vested  in  the 
alleged  donee,  and  no  different  showing  upon  that  sub- 
ject is  made  now.  There  was  no  language  of  gift  used 
before,  and  none  is  shown  now. 

All  the  authorities  seem  to  hold  that  before  a  gift 
causa  mortis  can  take  effect,  the  donor  must  part  not 
only  with  the  possession,  but  also  with  all  present  con- 
trol and  dominion  over  the  subject  of  the  gift  It  was 
80  declared  in  the  cases  cited  by  Judge  Thornton  upon 
this  point;  and  in  Basket  v.  Hassell,  107  U.  S.  602,  in 
which  a  very  learned  and  exhaustive  opinion  was  deliv- 
ered by  Mr.  Justice  Matthews,  the  following  language  is 
used:  — 

"The  instrument  or  document  must  be  ...  .  deliv- 
ered to  the  donee,  so  as  to  vest  him  with  an  equitable 
title  to  the  fund  it  represents,  and  to  divest  the  donor  of 
all  present  control  and  dominion  over  it:  ...  .  and  a 
delivery  which  does  not  confer  upon  the  donee  the  pres- 
ent right  to  reduce  the  fund  into  possession  by  enforcing 
the  obligation  according  to  its  terms  will  not  suflSce." 

In  that  case  the  donor  had  delivered  a  certificate  of 
deposit  into  the  hands  of  the  donee,  but  the  court  said: 
**This     indorsement     which     accompanied     the     delivery 
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qualified  it  and  limited  and  restrained  the  authority  of 
the  donee  in  the  collection  of  the  moneji  so  as  to  forbid 
its  payment  until  the  donor's  death.  The  property  in 
the  fund  did  not  presently  pass,  but  remained  in  the 
donor^  and  the  donee  was  excluded  from  its  possession 
and  control  during  the  life  of  the  donor.  That  qualifi- 
cation of  the  right  which  would  have  belonged  to  him  if 
he  had  become  the  present  owner  of  the  fund  establishes 
that  there  was  no  delivery  of  possession,  according  to 
the  terms  of  the  instrument,  and  that,  as  the  gift  was  to 
take  effect  only  upon  the  death  of  the  donor,  it  was  not 
a  present  executed  gift  mortis  causa,  but  a  testamentary 
disposition." 

So  in  Walter  v.  Ford,  74  Mo.  195,  checks  were  drawn 
by  Walter,  and  by  him  delivered  to  Ford,  with  directions 
to  deliver  them  to  the  parties  in  whose  favor  they  were 
drawn,  if  he,  Walter,  should  die,  but  if  he  recovered,  to 
return  them  to  him.  The  court  said:  "Ford  was  the 
agent  of  Walter,  and  bound  to  obey  his  instructions^  and 
so  doing,  could  not  have  delivered  the  checks  to  any  one 
while  Walter  lived.  If  they  had  been  given  to  Ford  to 
be  held  for  the  payees  at  all  events,  the  authorities  cited 
to  show  that  a  delivery  to  an  agent  or  trustee  of  the 
beneficiaries  is  a  sufficient  delivery,  would  be  in  point; 
but  that  is  not  this  case.  The  checks  were  given  to 
Ford,  not  to  be  delivered  in  the  lifetime  of  Walter,  but 
after  his  death.  It  was  in  the  nature  of  a  testamentary 
disposition,  and  possessed  none  of  the  elements  of  a  do- 
natio causa  mortis.** 

Counsel  for  appellants  say  there  can  be  no  doubt  that 
it  was  the  intention  of  Mrs.  Daniel's  father  that  she 
should  have  this  money  on  his  death,  "and  the  only 
question  is,  Shall  this  intention  be  defeated  by  the  tech- 
nical rules  of  law?"  and  they  "submit  that  the  testi- 
mony is  clear  in  making  a  case  that  appeals  to  justice, 
and  that  the  judgment  will  be  reversed  if  the  court  is 
not  bound  by  the  cases.'' 
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We  consider  the  court  bound  by  the  rules  of  law  estab- 
lished by  the  cases^  and  therefore  advise  that  the  judg- 
ment and  order  be  affirmed. 

FooTB,  C,  and  Haynb,  0.,  concurred* 

The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  9891.     Department  One.— April  20,  1888.] 

SIM0>1  FOOEMAN,  Appellaitt,  v.  JAMES  H.  WAIr 
LACE,  Respondent. 

OOKVTTAVCE — ^BONA.     FTOB     PUBCHABEB — CONSmEBATION— PRB-ExiSTINa 

7  NDEBTEDNEBS. — A  Conveyance  in  consideration  of  the  cancellation 
)f  a  pre-existing  indebtedness  is  a  conveyance  for  a  valuable  con* 
sideration,  within  the  meaning  of  section  1214  of  the  Civil  Code. 

Ip  -Execution  Purchaser — Judgment  Creditob — ^Fbioritt — Unbx* 
CORDED  Deed — Certificate  of  Sals  First  Keoorded. — A  judgment 
creditor  who,  without  notice  of  a  prior  unrecorded  deed  from  the 
judgment  debtor,  purchases  the  land  of  the  latter  at  the  execution 
sale,  is  a  bona  fide  purchaser,  and  if  his  certificate  of  sale  be  first 
recorded,  is  entitled  to  priority  over  the  grantee  imder  the  prior 
deed»  notwithstanding  the  latter  deed  is  recorded  before  the  isan- 
ance  of  the  sheriff's  deed. 

Id. — Eeoording  Certificate  op  Sale — Notice. — ^Duplicate  certificates 
of  sale  of  real  property  by  a  sheriff  are  entitled  to  be  recorded 
without  acknowledgment,  and  after  being  recorded  are  constructive 
notice  to  all  the  world. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  trial. 

The  action  was  brought  to  redeem  the  land  in  question 
from  a  mortgage  thereon  held  by  the  defendant,  and 
upon  such  redemption,  for  the  possession  of  the  land. 
On  the  trial,  it  was  shown  that  on  the  1st  of  May,  1879, 
one  William  Trun  was  indebted  to  the  defendant  in  the 
sum  of  six  thousand  dollars  and  upwards,  and  that  in 
an    action   on    such    indebtedness    the    defendant,    on    the 
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1st  of  September,  1879,  recovered  judgment  against 
Trun,  under  which  the  land  in  question  was  purchased 
by  the  defendant  at  execution  sale,  on  the  30th  of  the 
same  month.  The  sheriff  issued  to  him  a  certificate  of 
sale,  and  on  the  3d  of  October,  1879,  filed  a  duplicate 
thereof  with  the  county  recorder,  who  recorded  it  on  the 
same  day.  During  all  of  these  proceedings,  and  there- 
after until  the  I7th  of  March,  1880,  the  land  stood  of 
record  in  the  name  of  Trun.  Trun  had,  however,  on 
thf)  30th  of  May,  1878,  conveyed  the  land  to  William  Sei- 
fert,  but  this  conveyance  was  not  filed  for  record  until 
the  17th  of  March,  1880.  On  the  3d  of  April,  1880,  the 
sheriff  executed  to  the  defendant  his  deed  of  the  land, 
which  was  recorded  on  the  same  day.  On  the  3d  of 
October,  1881,  Seifert  conveyed  the  land  to  the  plaintiff. 
On  these  facts  the  court  rendered  judgment  in  favor  of 
the  defendant,  from  which,  and  from  an  order  refusing 
him  a  new  trial,  the  plaintiff  appeals.  The  further  facts 
are  stated  in  the  opinion  of  the  court 

Frank  Otis,  and  B.  Thompson,  for  Appellant 

Jarboe,  Harrison  dk  Ooodfellow,  for  Respondent 

Seablb^  C.  J. — The  question  involved  in  this  appeal 
may  be  stated  thus:  A  brings  an  action  against  B,  sues 
out  and  levies  an  attachment  upon  the  land  of  the  latter, 
obtains  a  judgment  upon  which  an  execution  issues,  and 
the  land  in  question  is  sold.  A,  the  judgment  creditor, 
becomes  the  purchaser,  receives  a  sheriff's  certificate  of 
sale,  which  is  filed  and  recorded,  and  in  due  time  re- 
ceives a  sheriff's  deed  of  the  premises* 

B,  the  judgment  debtor,  had  conveyed  the  land  be- 
fore suit  brought  by  a  deed  which  was  not  recorded,  and 
of  which  A  had  no  notice  until  after  his  receipt  and  rec- 
ord of  the  certificate  of  sale,  but  which  was  duly  recorded 
before  the  sheriff's  deed  issued. 
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If,  upon  these  facts,  the  title  of  A  under  his  sheriff's 
deed  is  paramount  to  that  of  B  under  his  deed  recorded 
after  the  sale  and  recordation  of  the  certificate,  and  be- 
fore the  sheriff's  deed  was  recorded,  then  the  judgment 
and  order  appealed  from  should  be  affirmed;  otherwise 
a  reversal  should  be  had. 

In  other  words,  is  the  interest  acquired  by  a  purchaser 
of  real  estate  at  a  sheriff's  sale,  whose  certificate  of  sale 
is  properly  recorded,  destroyed  by  the  production  of  a 
deed  from  the  judgment  debtor,  executed  anterior  to  the 
sale,  but  not  recorded  until  after  the  record  of  the  certifi- 
cate of  sale,  and  just  prior  to  the  expiration  of  the  time 
for  redemption? 

Appellant  answers  this  question  in  the  affirmative,  and 
further  contends  that  respondent,  having  purchased  the 
land  at  a  sale  under  his  own  judgment,  and  having  merely 
credited  the  net  proceeds  of  the  sale  upon  such  judg- 
ment, is  not  a  bona  fide  purchaser  for  a  valuable  con- 
sideration. 

It  has  often  been  held  in  this  state  that  a  conveyance 
in  consideration  of  the  cancellation  of  a  pre-existing  in- 
debtedness is  a  conveyance  for  a  valuable  consideration 
within  the  meaning  of  Section  1214  of  the  Civil  Code. 
(Gassen  v.  Hendrich,  74  Cal.  444;  Frey  v.  Clifford,  44 
Cal.  335;  Schluter  v.  Harvey,  65  Cal.  158.) 

A  like  doctrine  prevailed  under  the  recording  act  in 
force  prior  to  the  code:  Hunter  v.  Watson,  12  Cal.  377, 
73  Am.  Dec.  543,  where  it  was  said:  *'A  judgment  cred- 
itor, purchasing  at  his  own  sale  without  notice,  is  a  bona 
fide  purchaser  within  the  act." 

It  follows  from  these  decisions  and  the  findings  that 
respondent  stands  in  the  position  of  an  innocent  pur- 
chaser for  a  valuable  consideration,  without  notice  at 
the  date  of  his  purchase,  in  the  same  manner  and  to  the 
same  extent  as  an  innocent  third  party  would  do,  who 
had  purchased  and  paid  his  money. 

The    question    recurs,    Was    the    sheriff's    certificate    of 
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sale,  issued  to  the  respondent  and  recorded,  good  as  against 
an  unrecorded  deed? 

Section  1107  of  the  Civil  Code  provides  as  follows: — 

'^Every  grant  of  an  estate  in  real  property  is  conclu- 
sive against  the  grantor,  also  against  every  one  subse- 
quently claiming  under  him,  except  a  purchaser  or  encum- 
brancer who  in  good  faith  and  for  a  valuable  considera- 
tion acquires  a  title  or  lien  by  an  instrument  that  is  first 
duly  recorded." 

Appellant  contends  that  a  sheriff's  certificate  is  not  an 
instrument  whereby  a  title  or  lien  is  acquired  within  the 
purview  of  Section  1107  of  the  Civil  Code. 

An  instrument  is  a  writing  which  contains  some  agree- 
ment, and  is  said  to  be  so  called  because  it  has  been 
prepared  as  a  memorial  of  what  has  taken  place  or  been 
agreed  upon.  It  includes  conveyances,  leases,  mortgages, 
bills,  bonds,  promissory  notes,  wills,  etc  (Bouvier's  Law 
Dictionary.) 

In  Eoag  v.  Howard^  55  Cal.  564,  it  was  held  that  a 
writ  of  attachment  was  not  an  instnmient  within  the 
sense  of  that  term  as  used  in  section  1107  of  the  Civil 
Code,  and  therefore  a  deed  executed  prior  to  a  levy  of 
the  attachment  upon  the  property  conveyed,  though  not 
recorded  until  after  the  levy,  would  prevail  over  the 
attachment 

A  writ  of  attachment,  an  execution,  or  other  writ,  is 
not  the  record  or  memorial  of  any  agreement,  but  sim- 
ply the  mandate  of  the  law  commanding  something  to 
be  done  or  not  to  be  done,  and  is  quite  independent  of 
the  will  of  the  party  against  whom  it  runs,  and  is  in  no 
sense  an  embodiment  of  his  agreement,  will,  or  wishes, 
and  we  fully  concur  in  the  view  taken  by  the  court  in 
that  case  of  the  writ  of  attachment. 

The  court  in  the  same  case  defined  the  term  "instru- 
ment,'* as  used  in  the  Civil  Code,  to  mean  "some  written 
paper  or  instrument  signed  and  delivered  by  one  person 
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to  another,  transferring  the  title  to  or  creating  a  lien  on 
property,  or  giving  a  right  to  a  debt  or  duty." 

The  sheriff,  under  a  proper  writ,  is  clothed  by  law  with 
the  power  to  sell  and  convey  the  property  of  a  judgment 
debtor.  This  can  only  be  done  in  the  cases,  and  in  the 
manner  and  subject  to  the  limitations,  provided  by  law; 
but  when  this  is  accomplished,  the  process  is  as  effective 
in  passing  the  title  as  a  conveyance  by  the  debtor  him- 
self. 

When  real  estate  is  thus  sold  by  a  sheriff,  ^^the  pur- 
chaser is  substituted  to  and  acquires  all  the  right,  title^ 
interest,  and  claim  of  the  judgment  debtor  thereto;  and 
when  the  estate  is  less  than  a  leasehold  of  two  years' 
unexpired  term,  the  sale  is  absolute.  In  all  other  cases 
the  property  is  subject  to  redemption,"  etc.  (Code  C!iv« 
Proc.,  sec.  700.)  The  sheriff  is  required  to  give  the  pur- 
chaser a  certificate  of  sale,  containing  a  specification  of 
the  facts  enumerated  in  the  statute;  and  a  duplicate  of 
this  certificate  must  be  filed  in  the  office  of  the  county 
recorder. 

The  certificate  is  a  memorial  signed  by  the  sheriff,  in 
which  what  has  taken  place  at  the  sale  is  set  forth.  It 
is  the  evidence  of  a  sale  whereby,  subject  to  the  right  of 
redemption  and  of  possession  in  the  judgment  debtor  for 
the  time  allowed  therefor,  the  entire  equitable  tide  is 
conditionally  vested  in  the  purchaser,  subject  to  be  de- 
feated by  a  redemption,  but  if  not  so  redeemed,  the  cer- 
tificate is  evidence  of  his  right  to  a  deed  which  shall 
vest  in  him  the  dry  legal  title  which  remained  in  the 
judgment  debtor. 

The  transfer  is  not  perfect  until  the  execution  and  de- 
livery of  the  sheriff's  deed;  but  by  the  doctrine  of  rela- 
tion, the  deed,  when  thus  executed,  is  to  be  deemed  and 
taken  as  though  executed  at  the  date  when  the  lien  of 
which  it  is  the  sequence  originated. 

The  sheriff's  certificate  to  the  purchaser  is  the  evi- 
dence of  the  equitable  interest  which  the  purchaser   has 
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in  the  land,  and  is  an  instrument  whereby  an  interest  or 
title  is  created,  within  the  meaning  of  section  1107  of  the 
Civil  Code  {Page  v.  Rogers,  31  Cal.  301.) 

By  section  4237  of  the  Political  Code,  the  recorder  ia 
required  to  keep  in  his  office  a  book  to  be  called  ^^Cer- 
tificates of  Sale,''  and  to  record  therein  all  certificates  of 
sale  of  real  estate  sold  under  execution,  etc  When  the 
case  of  Page  v.  Rogers,  cited  above,  originated,  the  law 
in  force  provided  for  filing  certificates  of  sale,  but  did 
not  contain  a  provision  for  recording  them.  The  court 
in  that  case  held  that  the  purpose  of  filing  a  duplicate 
of  the  certificate  of  purchase  made  at  execution  sale  was 
to  give  notice  to  third  persons  of  its  existence  and  con- 
tents, and  although  the  statute  did  not  define  the  object 
or  prescribe  the  effect  of  such  filing,  yet  the  effect  was 
to  impart  constructive  notice  of  the  estate  acquired 
under  the  certificate  to  subsequent  purchasers  and  at- 
taching creditors,  and  that  such  notice  continued  after 
the  time  for  redemption  had  expired,  and  until  the  sher- 
iff's deed  was  executed  and  recorded. 

It  is  objected  that  there  is  no  provision  for  the  ac- 
knowledgment of  this  class  of  instruments,  and  as  this 
was  not  in  fact  acknowledged,  its  record  cannot  impart 
notice. 

The  answer  to  this  proposition  is,  that  the  legislature 
having  seen  fit  to  provide  for  filing  and  recording  dupli- 
cate certificates  of  sale  of  real  property  by  the  sheriff 
without  acknowledgment,  none  is  needed.  They  are 
records  of  the  official  acts  of  a  public  officer,  and,  like 
judgments,  need  only  to  be  authenticated  in  the  manner 
provided  by  law.  Doubtless  it  would  be  within  the  power 
of  the  law-makers  to  provide  that  all  instruments  should 
be  recorded  so  as  to  impart  notice,  without  the  formality 
of  proof  or  acknowledgment,  had  it  been  deemed  proper 
to  do  so. 

As  it  is,  the  law  requires  the  sheriff  to  file,  and  the 
ncorder  to   record,   duplicate   certificates   of   sale  of   real 


Digitized  by 


Google 


658  McLennan  v.  Oumen.  [Sup.  Ot 

property,  without  providing  for  their  acknowledgment  j 
and  this  court  having  long  since  judicially  declared  the 
effect  of  such  filing,  and  the  rule  as  thus  established 
having  become  the  basis  upon  which  property  rights  are 
established,  were  we  inclined  to  change  the  conclusion 
reached  we  should  hesitate  to  do  so,  for  manifest  rea- 
sons. 

We  conclude,  therefore, — 

1.  That  the  certificate  of  sale  given  by  the  sheriflE  to 
respondent  was  an  instrument  whereby  he  acquired  a 
title  within  the  meaning  of  section  1107  of  the  Civil 
Code. 

2.  That  the  filing  and  recording  of  the  duplicate  cer- 
tificate imparted  constructive  notice  to  all  the  world. 

3.  That  such  certificate,  having  been  recorded  before 
the  deed  under  which  appellant  claims,  and  without  ac- 
tual notice  of  the  existence  thereof  by  respondent,  it  is 
prior  in  time  and  paramount  to  appellant's  title  under 
such  deed,  and  that,  as  against  respondent,  the  title  of 
appellant  under  his  unrecorded  deed  is  to  be  treated  as 
if  it  had  never  existed. 

The  judgment  and  order  appealed  from  are  affirmed* 

MoKiNSTBY,  J.,  and  Pateeson,  J.,  concurred. 


[No.  11381.    Department  One.— April  20,  1888.] 

F.  P.  McLENNAN,  Respondent,  v.  W.  BL  OHMEN, 

Appellant. 

Bale:— ExpBESS  Wabbantt  how  Created. — To  create  an  express  war- 
ranty on  a  sale  of  personal  property,  the  word  "warrant"  need  not 
be  used,  nor  are  any  particular  words  necessary.  Any  affirmation 
made  at  the  time  of  the  sale  as  to  the  quality  or  condition  of  the 
thing  sold  will  be  treated  as  a  warranty  if  it  was  so  intended  and 
the  purchaser  bought  on  the  faith  of  such  affirmation,  and  whether 
it  was  so  intended  and  the  purchaser  acted  upon  it  are  questions 
of  fact  for  the  jury. 

Id. — Bbeach  of  Wabbantt  of  Fitness — ^Measubb  of  Dahaoes. — ^Un- 
der sections  3313  and  3314  of  the  Civil  Code,  the  measure  of  daoH 
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ages  for  the  breach  of  a  warranty  of  the  fitness  of  an  article  for  a 
particular  purpose  is  the  excessj  if  any,  of  the  value  which  the 
property  would  have  had  at  the  time  to  which  the  warranty  re- 
ferred, if  it  had  been  complied  with,  over  its  actual  value  at  that 
time,  together  with  a  fair  compensation  for  the  loss  incurred  by  an 
efi'ort  in  good  faith  to  use  it  for  such  purpose. 
Id. — Supplemental  Complaint — Ihmatebial  Ebbob. — In  an  action  to 
recover  damages  for  the  breach  of  a  warranty  of  the  fitness  of  a 
steam-engine  for  a  particular  purpose,  the  error,  if  any,  in  allowing 
the  plaiDtiff  to  file  a  supplemental  complaint  claiming  further  dam- 
ages suti'jred  since  the  commencement  of  the  action  will  not  be 
deemed  prejudicial,  when  there  is  nothing  in  the  record  to  show 
that  the  supplemental  complaint  was  ever  served  or  answered,  or 
that  any  damages  claimed  by  it  were  allowed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco^  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion* 

Boyce  &  Cummins,  for  Appellant 

Olney,  Chickering  dk  Thomas,  for  Bespondent 

Belches,  0.  C. — ^This  is  an  action  to  recover  damages 
for  breach  of  warranties  of  a  steam-engine. 

The  plaintiff  had  a  mill  in  the  city  of  San  Francisco, 
in  which  he  carried  on  the  business  of  wool-scouring. 
The  work  in  the  mill  was  done  by  machinery,  which 
was  propelled  by  a  steam-engine.  The  defendant  was  a 
manufacturer  of  steam-engines  in  the  same  city.  The 
plaintiff  had  an  old  "slide-valve  engine,"  and  was  in- 
formed that  an  automatic  cut-off  engine  would  save  him 
a  large  amount  of  fuel. 

On  or  about  the  first  day  of  May,  1884,  defendant 
agreed  to  manufacture  and  sell  to  plaintiff,  and  plaintiff 
agreed  to  purchase  from  defendant,  a  twelve-by-twelve 
cut-off  engine,  to  be  used  in  plaintiff's  mill;  and  the 
price  to  be  paid  for  the  same  wns  $750  a^d  tbie  old  m- 
ginfi, 
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The  defendant  manufactured  the  new  engine  and  de- 
livered it  to  the  plaintiff  on  or  about  the  first  day  of  July, 
1884,  and  the  plaintiff  then  paid  the  defendant  therefor 
the  price  agreed  upon. 

The  new  engine  was  at  once  placed  in  the  mill,  and 
was  used  by  plaintiff  in  running  his  machinery  until 
the  seventeenth  day  of  October,  1884,  when  he  offered  to 
return  it  to  defendant,  because  of  its  defects  and  failure 
to  fulfill  the  warranties  made  by  defendant,  and  de- 
manded the  return  of  the  old  engine  and  remuneration 
for  all  damages  which  he  had  sustained  in  consequence 
of  defendant's  failure  to  comply  with  his  contract  The 
defendant  refused  to  accede  to  this  demand,  and  this 
action  was  afterwards  brought. 

It  is  alleged  in  the  complaint  that  the  engine,  at  the 
time  of  its  delivery  to  plaintiff  by  defendant,  was  not 
sound  and  merchantable;  that  it  possessed  a  latent  de- 
fect, not  disclosed  to  plaintiff,  in  this,  that  the  valves 
thereof  were  leaky;  that  it  was  not  reasonably  fit  for  the 
purpose  for  which  it  was  made,  to  wit,  for  the  purpose 
of  running  plaintiff's  wool-scouring  machinery;  that  at 
the  time  of  making  the  contract  for  the  manufacture 
and  sale  of  the  engine,  defendant  warranted  it  to  save 
plaintiff  twenty-five  per  cent  of  his  coal  bills  for  running 
his  machinery,  and  thereby  induced  plaintiff  to  enter 
into  the  contract;  that  the  engine  did  not  save  twenty- 
five  per  cent  in  the  coal  bills,  but,  on  the  contrary, 
caused  an  increase  in  the  coal  bills  of  forty  per  cent; 
and  that  plaintiff  had  sustained  damages  by  reason  of 
the  premises  in  the  sum  of  two  thousand  five  hundred 
dollars,  for  which  he  prayed  judgment 

The  court  below  foimd  all  the  facts  to  be  as  alleged  in 
the  complaint,  except  that  the  damages  sustained  by 
plaintiff  were  fixed  at  sixteen  hundred  dollars;  and  for 
that  sum  judgment  was  entered  in  his  favor. 

In  his  statement  on  motion  for  new  trial  defendant 
specifies  as  not  justified  by  the  evidence, — 1.  The  finding 
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that  the  contract  price  of  the  engine  manufactured  by 
defendant  for  plaintiff  was  one  thousand  dollars;  2.  The 
finding  that  defendant  warranted  the  engine  to  save 
plaintiff  twenty-five  per  cent  of  his  coal  bills;  3.  The  find- 
ing that  the  engine  increased  plaintiff's  coal  bills  forty 
per  cent;  and  4.  The  finding  that  plaintiff  had  sustained 
damages  in  the  sum  of  sixteen  hundred  dollars.  The 
other  findings,  in  reference  to  the  implied  warranties, 
under  sections  1768-1770  of  the  Civil  Code  are  not  ques- 
tioned. 

The  question  raised  under  the  first  specification  is  not 
material.  Plaintiff  testified  that  at  the  beginning  of  the 
negotiations  defendant  ^^stated  that  he  would  furnish 
one  of  his  twelve-by-twelve  automatic  cut-off  engines  for 
$850  in  money  and  my  old  engine,  making  one  thousand 
dollars.'*  Plaintiff  afterwards  offered  $750  and  his  old 
engine,  and,  as  defendant  was  to  have  six  weeks  in 
which  to  manufacture  the  new  one,  he  agreed  to  accept 
the  price  offered.  There  is  nothing  to  show  what  the 
old  engine  was  worth,  or  what  plaintiff  estimated  it  to  be 
worth,  and  we  consider  it  quite  immaterial  whether  the 
finding  correctly  fixed  the  contract  price  at  one  thousand 
dollars,  or  should  have  fixed  it  at  nine  hundred  dollars. 

As  to  the  question  raised  under  the  second  specifica- 
tion, it  is  enough  to  say  that  we  think  there  was  evi- 
dence from  which  the  court  might  find  the  express 
warranty  alleged.  To  create  an  express  warranty  the 
word  "warrant"  need  not  be  used,  nor  are  any  particular 
words  necessary.  Any  affirmation  made  at  the  time  of 
the  sale  as  to  the  quality  or  condition  of  the  thing  sold 
will  be  treated  as  a  warranty,  if  it  was  so  intended,  and 
the  purchaser  bought  on  the  faith  of  such  affirmation; 
and  whether  it  was  so  intended,  and  the  purchaser  acted 
upon  it,  are  questions  of  fact  for  tiie  jury.  (5  Wait's 
Actions  and  Defenses,  556 ;  Polhemua  v.  Heinman,  45  CaL 
673;  Horton  v.  Green,  66  N.  C.  596.) 

So  as  to  the  third  specification.     There  was  evidence 
LXXV.  Cal.— S6 
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tending  to  show  that  the  new  engine  consumed  as  much 
as  forty  per  cent  more  coal  than  the  old  one  in  doing 
the  same  work.  We  cannot^  therefore,  say  that  this  finding 
was  not  justified. 

The  law  as  to  the  damages  which  may  be  recovered  in 
a  case  of  this  kind  is  declared  in  the  Civil  Code  aa  fol- 
lows : — 

^'Sec  3313.  The  detriment  caused  by  the  breach  of  a 
warranty  of  the  quality  of  personal  property  is  deemed 
to  be  the  excess,  if  any,  of  the  value  which  the  property 
would  have  had  at  the  time  to  which  the  warranty  re- 
ferred, if  it  had  been  complied  with,  over  its  actual  value 
at  that  time. 

'^Sec.  3314.  The  detriment  caused  by  the  breadi  of  a 
warranty  of  the  fitness  of  an  article  of  personal  property 
for  a  particular  purpose  is  deemed  to  be  that  which  is 
defined  by  the  last  section,  together  with  a  fair  compensa- 
tion for  the  loss  incurred  by  an  effort  in  good  faith  to 
use  it  for  such  purpose." 

The  plaintiff  testified  that  he  had  ^^expended  in  money 
since  the  Ohmen  engine  was  put  in,  in  an  attempt  to 
make  it  do  what  it  was  wanted  to  do,  $1,087.51,"  and  it 
was  admitted  that  the  then  present  value  of  the  engine 
was  only  $250. 

It  is  claimed  for  the  appellant  that  the  plaintiff's  tes- 
timony as  to  some  of  the  items  of  his  expenditures  was 
indefinite  and  uncertain,  and  that  some  of  the  money 
alleged  to  have  been  expended  by  him  ought  not  to  be 
considered  in  estimating  his  damages.  It  is  true,  the 
testimony  seems  open  to  criticism,  but  the  court  below 
had  a  better  opportunity  to  judge  of  its  weight  and  worth 
than  we  have.  The  court  evidently  rejected  some  of  the 
items,  or  the  damages  would  have  been  placed  at  a  higher 
figure  than  they  were.  We  are  not  informed  which 
items  were  rejected,  or  how  the  exact  sum  of  sixteen 
hundred  dollars  was  fixed  upon;  but  looking  at  all  the 
testimony,  we  cannot  say  that  the  court  w^  ^ot  iiiuthori^4 
to  find  9S  it  di(L 
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During  the  progress  of  the  trial  the  plaintiflf  was  per- 
mitted, against  the  objections  of  the  defendant,  to  file  a 
supplemental  complaint,  setting  forth  ^'that  since  the  com- 
mencement of  this  action  the  said  plaintiff,  by  reason  of  the 
breach  of  the  warranties  set  forth  in  said  complaint,  has 
suffered  damage  in  the  further  sum  of  $141.05,"  for  which 
he  prayed  judgment 

Conceding  that  the  court  erred  in  permitting  the  sup- 
plemental complaint  to  be  filed,  still  we  are  unable  to  see 
that  defendant  was  prejudiced  thereby.  There  is  nothing 
to  show  that  it  was  served  or  answered,  or  that  any  dam- 
ages claimed  xmder  it  were  allowed.  Besides,  plaintiff 
was  entitled,  under  his  original  complaint,  to  recover  dam- 
ages ^'for  detriment  resulting  after  the  commencement" 
of  his  action.     (Civ.  Code,  sec.  3283.) 

Looking  at  the  whole  record,  we  find  no  sufficient  cause 
for  reversal  of  the  judgment,  and  therefore  advise  that 
the  judgment  and  order  be  affirmed. 

Foots,  C,  and  Hatnx,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  9774.     Department  Two.— April  20,  1888.1 

ELIZA  WATERS,  Respondent,  v.  LUCIEN  DUMAS, 
ET  AL.,  Appellants. 

Jonrr  Tbespass — ^Detkndants  Sued  Jointly — ^Husband  and  Wifb — 
Demurrer. — The  complaint  in  an  action  to  recover  for  a  joint  tres- 
pass against  individuals  who  are  husband  and  wife,  which  does  not 
allege  their  marital  relation,  is  not  demurrable  for  a  failure  to 
state  why  she  is  joined  as  a  defendant  with  him. 

Id. — ^Malicious  Trespass — ^Daicaoes — Instruction. — In  an  action  to 
recover  for  a  wanton  and  malicious  trespass,  in  which  special  facts 
in  aggravation  of  damages  are  alleged  in  the  complaint,  it  is  not 
•rror  to  refuse  to  instruct  the  jury  that  the  plaintiff  is  only  en- 
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titled  to  such  damages  as  she  znaj  have  sustained  in  the  temporaTy 
use  and  occupation  of  the  premises,  and  not  to  special  damages. 
VxBDiCT — Time  of  Entbt. — ^A  verdict  will  not  be  set  aside  for  a  failure 
to  enter  judgment  thereon  within  twenty-four  hours  after  its  rei^ 
dition. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Bobert  Ash,  and  Marshall  &  Baggett,  for  Appellants. 

P.  C.  Trusseauj  and  N.  B.  Midvilley  for  Bespondent 

Seabls^  0.  J. — ^This  is  an  action  to  recover  damages 
for  a  trespass  upon  real  property. 

Plaintiff  had  a  verdict  for  $301,  for  which  sum,  to- 
gether with  costs,  judgment  was  rendered  in  her  favor. 

The  appeal  is  from  the  final  judgment,  and  from  an 
order  denying  a  new  triaL 

The  complaint  avers  in  substance  that  plaintiff  was  t 
resident  and  occupant  of  the  house  Ko.  50  Stevenson 
Street,  San  Francisco  (describing  it) ;  that  on  or  about 
the  thirteenth  day  of  February,  1884,  the  defendants 
wrongfully  and  maliciously  took  down,  removed,  and  car- 
ried away  the  front  door  of  said  house;  took  out  and  car- 
ried away  the  windows  therefrom;  stopped  and  stuffed  the 
flues  of  the  chimney  so  as  to  prevent  the  escape  of  smoke 
through  the  same;  that  the  weather  was  wet,  cold,  and 
stormy,  and  that  when  plaintiff  had  tacked  cloth  to  the 
windows  to  keep  out  the  cold,  defendants  tore  down  the 
same,  threatened  and  reviled  her,  struck  her  with  a 
board  or  piece  of  stick;  that  by  reason  thereof,  and  by 
reason  of  the  cold  and  the  open  windows,  etc.,  plaintiff  suf- 
fered severely,  both  mentally  and  physically,  to  the  extent 
of  one  thousand  dollars. 

Defendant  demurred  to  the  complaint,  and  urges  that 
as  Emilie  Dumas,  one  of  the  defendants,  was  the  wife  of 


Digitized  by 


Google 


April,  1888.]  Watebs  v.  Dumas.  565 

Lucien  Dumas,  her  co-defendant,  and  as  no  reasons  arc 
given  for  joining  her  as  a  defendant,  the  demurrer  should 
hare  been  sustained. 

The  answer  to  the  proposition  is,  that  there  is  not  a 
word  in  the  complaint  either  showing  or  tending  to 
show  that  the  parties  defendant  are  husband  and  wife. 
They  are  declared  against  as  joint  trespassers,  and  the 
allegations  are  amply  sufficient  to  render  them  liable  as 
Buoh. 

The  motion  to  set  aside  the  verdict  because  judgment 
was  not  entered  thereon  within  twenty-four  hours  after 
its  rendition  was  properly  denied. 

It  is  true,  section  664  of  the  Code  of  Civil  Procedure 
requires  judgment  to  be  entered  by  the  clerk  in  con- 
formity with  the  verdict  within  twenty-four  hours  after 
its  rendition,  xmless  the  cause  is  reserved  for  argument 
or  consideration,  or  a  stay  of  proceedings  is  granted. 

The  court  does  not,  however,  lose  jurisdiction  of  the 
cause  by  a  failure  to  enter  the  judgment  within  the  time 
prescribed,  or  by  failure  of  the  clerk  to  perform  his  duty. 

The  only  penalty  provided  for  such  a  case  is  to  be 
found  in  subdivision  6  of  section  581,  Code  of  Civil  Pro- 
cedure, which  authorizes  the  court  to  dismiss  the  action 
where,  for  six  months  after  verdict  or  final  submission, 
the  party  entitled  to  judgment  neglects  to  demand  or  have 
the  same  entered. 

In  this  case  less  than  four  months  elapsed  between 
verdict  and  judgment. 

We  have  referred  to  this  ruling  of  the  court  for  the 
reason  that,  assuming  all  that  appellant  claims,  there  was 
no  error,  but  had  there  been,  there  is  no  bill  of  exceptions 
or  authentication  of  the  proceedings  sufficient  to  support 
an  assignment  of  error. 

The  third  instruction  asked  by  the  defendant,  conceding 
but  not  holding  it  to  be  presented  in  the  record  in  such 
form  as  warrants  its  review,  was  properly  denied.  It  is 
as  follows: — 
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"You  are  instructed  that  the  only  damages  the  plain- 
tijff  is  entitled  to  recover  in  this  action,  if  any,  is  such 
damages  as  she  may  have  sustained  in  the  temporary 
use  and  occupation  of  the  premises  described  in  the 
complaint;  no  special  damages  are  alleged,  and  no 
special  damages  can  be  allowed  under  the  plaintiff's 
complaint." 

The  action  was  for  a  wanton  and  malicious  trespass, 
special  facts  in  aggravation  of  damages  were  set  out  in 
the  complaint,  and  there  was  at  least  some  testimony  in 
support  of  the  allegations. 

The  instruction  was  therefore  properly  denied,  and  the 
proofs  were  sufficient  to  warrant  exemplary  damages  under 
section  3294  of  the  Civil  Code. 

We  see  no  merit  in  the  appeal;  and  but  for  the  fact 
that  the  testimony  at  the  trial  shows  some  extenuating 
circumstances,  and  that  we  deem  the  verdict  quite  large 
enough,  we  should  feel  inclined  to  add  a  penalty  as  for  a 
frivolous  appeal. 

The  judgment  and  order  appealed  from  are  affirmed. 

Shabpstein^  J.,  and  Thobnton^  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  0714.    Department  Two. — April  20,  1888.] 

JOSHUA   HENDY,   Respotoent,  v.   W.   F.   MARCH; 

Appellant. 

Account  Stated — Implied  Assent — Instance. — ^The  assent  to  an  ae- 
count  necessary  to  make  it  an  account  stated  may  be  implied.  Where 
an  account  was  presented,  and  the  party  examined  it,  and  made  no 
objections  for  three  months,  held,  to  be  an  account  stated. 

Id. — Mistake — Pleadings. — An  account  stated  is  a  contract;  and  while 
it  can  be  attacked  for  mistake,  in  cases  in  which  other  contracts  can 
be  so  attacked,  the  mistake  must  be  put  in  issue  by  the  pleadings. 

Pabtnership  in  Use  of  Ship. — An  agreement  between  part  owners  of  a 
ship  to  use  it  in  a  joint  enterprise,  and  share  the  profit  and  loss  in 
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eertain  proportions,  creates  a  partnership  in  the  use  of  the  ship, 

•a  distinguished  from  the  ship  itself. 
Id. — Statdtb  or  Lqutations. — ^The  statute  of  limitations  does  not  run 

betireen  partners  until  the  accounts  are  settled  and  a  balance  agreed 

upon. 
Id. — ^PuuoiNG — Finding. — Where  the  statute  of  limitations  is  pleaded 

by  the  defendant,  a  finding  as  to  matter  which  takes  the  case  out  of 

the  statute  is  within  the  issues. 

Appxax  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

/.  H.  Skirm,  and  John  C.  Hall,  for  Appellant 

W.  H.  H.  Hart,  for  Bespondent 

Hatne^  C. — ^Action  on  an  account  stated.  The  court 
found  that  the  account  was  stated  as  alleged.  The  de- 
fendant contends  that  the  finding  is  not  sustained  bj  the 
evidence. 

There  being  a  substantial  conflict,  it  must  be  assumed 
at  this  stage  of  the  case  that  the  version  of  the  plaintiff's 
witnesses  is  the  true  one.  According  to  them,  the  ac- 
count was  made  up  and  presented  to  the  defendant,  who 
went  over  it  with  the  expert,  and  "made  no  objections 
whatever  to  the  account,"  from  the  time  it  was  pre- 
sented to  him  in  August,  1881,  "until  after  this  suit  was 
brought,"  which  was  on  November  25th  of  the  same 
year.  This  was  a  sufficient  acquiescence  from  which  to 
imply  an  assent.  It  seems  to  be  well  settled  that  the 
assent  may  be  implied.  In  Terry  v.  Sickles,  13  Cal.  427, 
the  court,  per  Cope,  J.,  said:  "If  the  account  be  sent  to 
the  debtor,  and  he  does  not  object  to  it  within  a  reason- 
able time,  his  acquiescence  will  be  taken  as  an  admission 
that  the  account  is  truly  stated."  In  relation  to  this 
subject.  Judge  Story  says:  "It  is  sufficient  if  it  has  been 
examined  and  accepted  by  both  parties,  and  this  accept- 
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ance  need  not  be  express^  but  may  be  implied  from 
circumstances.  Between  merchants  at  home^  an  account 
which  has  been  presented  and  no  objection  made  thereto 
after  the  lapse  of  several  posts  is  treated,  imder  ordinary 
circumstances,  as  being  by  acquiescence  a  stated  account. 
Between  merchants  in  different  countries  a  rule  founded 
in  similar  considerations  prevails.  If  an  account  has 
been  transmitted  from  the  one  to  the  other  and  no  objec- 
tion is  made  after  several  opportunities  of  writing  have 
occurred,  it  is  treated  as«  an  acquiescence  in  the  cor- 
rectness of  the  account  transmitted,  and  therefore  it  is 
deemed  a  stated  account."  (1  Story's  Eq.  Jur.,  sec  626.) 
The  same  rule  is  laid  down  by  Greenleaf.  (2  Greenl. 
Ev.,  sec.  126.)  The  evidence  above  referred  to  brings 
the  case  fairly  within  this  rule.  And  the  account  was 
undoubtedly  final  in  character,  and  showed  an  indebted- 
ness against  defendant  of  a  specific  amount,  and  was 
sufficient  in  all  respects  to  serve  as  the  basis  of  an  ac- 
count stated. 

The  defendant  contends,  however,  that  even  if  this  be 
so  he  is  entitled  to  show  mistakes  in  the  account 

But  an  account  stated  becomes  a  contract  As  was 
said  by  the  court,  per  Shafter,  J.,  in  Carey  v.  Petroleum 
Co.y  33  Cal.  697:  "An  account  stated  alters  the  nature  of 
the  original  indebtedness,  and  is  itself  in  the  nature  of 
a  new  promise  or  undertaking.  (Fossatt  v.  Allan^on,  2 
Term  Rep.  479 ;  Holmes  v.  De  Camp,  1  Johns.  86 ;  3  Am. 
Dec.  293.)  Therefore  an  account  stated  with  a  new  firm 
may  include  debts  due  to  a  former  firm  or  to  one  of  the 
partners.  (David  v.  Ellice,  6  Bam.  &  0.  196;  Qough  v. 
Davies,  4  Price,  200.)  An  action  upon  an  accoimt  stated 
is  not  founded  upon  the  original  items,  but  upon  the 
balance   ascertained  by  the  mutual  consent  of  parties.'' 

It  follows  that,  as  is  the  case  with  other  contracts,  the 
mistake  must  be  put  in  issue  by  the  pleadings.  (Auze- 
rais  V.  Naglee,  74  Cal.  60 ;  Terry  v.  Sickles,  18  Gal.  427.) 
The   pleadings   here   did   not   present   any   such   question. 
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Furthermore,  we  cannot  say  from  the  evidenoe  that  there 
was  any  mistake. 

Nor  is  the  statute  of  limitations  a  bar  to  any  part  of 
the  plaintiff's  demand.  The  plaintiff  and  the  defendant 
were  partners  in  the  use  and  earnings  of  the  vessel.  The 
finding  is,  that  being  each  the  owner  of  an  interest  in 
the  vessel,  it  was  agreed  that  the  plaintiff  "should  take 
the  charge  and  management  of  the  said  schooner  W.  F. 
March,  and  that  the  plaintiff  should  advance  money  to 
keep  said  schooner  in  repair  and  equipped  for  use,  and  to 
advance  all  necessary  running  expenses  of  said  schooner, 
and  to  collect  all  earnings  of  said  schooner  and  apply 
said  earnings  to  his  advances,  and  the  surplus,  if  any,  to 
be  divided  as  follows:  Three-quarters  to  the  plaintiff  and 
one-quarter  to  defendant,  and  if  the  earnings  were  not  suf- 
ficient to  pay  the  advances,  then  defendant  was  to  pay 
plaintiff  one-fourth  of  the  deficiency." 

Here  is  a  distinct  agreement  to  share  in  the  profits 
and  loss  arising  from  the  use  of  the  vessel;  and  such  an 
agreement  constitutes  a  partnership.  (Civ.  Code,  sec 
2395.) 

It  is  not  necessary  to  say  that  the  partnership  extended 
to  the  ship  itself  as  contradistinguished  from  its  use. 
'Tart  owners  of  a  ship  do  not,  by  simply  using  it  in  a 
joint  enterprise,  become  partners  as  to  the  ship/'  (Civ. 
Code,  sec.  2396.)  But  the  use  of  the  ship  is  distinct  from 
the  ship  itself,  and  there  may  be  a  partnership  in  the  use 
or  earnings,  although  as  to  the  vessel  itself  the  parties 
are  tenants  in  common.  (Merritt  v.  Walsh,  32  N.  T.  689; 
Bulfinch  V.  \Yinchenhach,  3  Allen,  161;  Mumford  v. 
Nicoll,  20  Johns.  633 ;  Hinton  v.  Law,  10  Mo.  701.) 

The  above  finding  is  within  the  issues,  for  the  defend- 
ant pleaded  the  statute  of  limitations;  and  this  being 
denied  by  force  of  the  provision  of  the  code,  anything 
which  related  to  the  issue  so  raised  was  proper  to  be  ex- 
amined. The  evidence  in  our  judgment  sustains  the 
finding.     Indeed,  it  seems  to  have  been  the  imderstand- 
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ing  of  the  defendant  that  he  was  the  partner  of  the  plain- 
tiff; for  he  says:  "I  never  was  satisfied  with  the  account, 
nor  were  either  of  the  partners/' 

If  such  was  the  relation  of  the  parties,  it  is  manifest 
that  the  statute  of  limitations  did  not  begin  to  run  until 
the  affairs  were  wound  up  and  the  balance  due  agreed 
upon  between  the  parties,  which  was  the  result  of  the  ac- 
count stated. 

We  see  no  error  in  the  admission  of  evidence. 

We  therefore  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

FooTB,  C,  and  Bsloheb^  0.  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are  af- 
firmed* 


[No.  20377.    In  Bank.— AprU  20,  1888.] 

THE  PEOPLE,  Kespondent,  v.  JOHN  E.  STITES,  Af- 

PBI.LANT. 

Gbiminal  Law — Obstructino  RAnjtoAD — ^ETn>ENCK  of  Attempt — In  a 
prosecution  for  an  attempt  to  place  an  obstruction  upon  the  track  of 
a  railroad,  the  evidence  reviewed,  and  held  sufficient  to  warrant 
the  conviction. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Robert  Ferral,  and  Walter  Gallagher,  for  Appellant 

Attorney-General  Johnson,  for  Kespondent 

Belohbb,  0.  0. — The  defendant  was  charged  with 
the    crime    of    attempting    to    place    an    obstruction  upon 
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the  track  of  the  Sutter  Street  Kailroad,  in  the  city  and 
county  of  San  Francisco,  and  was  convicted.  He  moved 
for  a  new  trial,  and  has  appealed  from  the  judgment 
and  order  denying  his  motion.  The  motion  was  made 
upon  the  ground  that  errors  of  law  were  committed  by 
the  court  during  the  trial,  and  that  the  verdict  was  con- 
trary to  the  evidence. 

In  the  brief  filed  for  appellant  here,  it  is  distinctly 
stated  that  'Hhe  appellant  does  not  desire  a  new  trial 
upon  any  other  ground  than  that  the  evidence  fails  to 
prove  the  commission  of  the  crime  for  which  he  was  con- 
victed." We  shall  therefore  assume  that  aU  of  the  sup- 
posed errors  of  law  are  waived. 

In  denying  the  motion  for  new  trial,  the  court  below, 
by  Wallace,  J.,  Hunt,  J.,  concurring,  filed  an  opinion 
which  fuUy  meets  and  answers  all  the  points  made  in 
support  of  the  motion.  We  quote  and  adopt  so  much  of 
that  opinion  as  relates  to  the  question  of  the  sufficiency 
of  the  evidence  to  justify  the  verdict    It  is  as  follows: — 

"The  information  against  the  prisoner  is  founded 
upon  the  statute  (Pen.  Code,  sec.  587),  which  provides 
that  any  person  who  maliciously  places  an  obstruction 
upon  the  track  of  any  railroad  shall  suffer  imprison- 
ment in  the  state  prison  not  exceeding  five  years,  etc 
(Pen.  Code,  sec.  664.)  ^Any  person  who  attempts  to  do 
80  shall  be  imprisoned  not  exceeding  two  and  a  half 
years,'  etc. 

"The  prisoner  was  found  guilty  of  such  an  attempt, 
committed  by  him  on  the  sixteenth  day  of  February  last, 
upon  the  track  of  the  Sutter  Street  Railroad  Company, 
and  asked  for  a  new  trial,  upon  four  several  grounds  now 
to  be  considered: — 

"1.  It  is  insisted  that  the  entire  evidence  given  at 
the  trial  is  insufficient  to  establish  the  attempt  of  which 
the  prisoner  was  convicted. 

^^The  principal  facts  made  to  appear  at  the  trial  are 
substantially  as  follows: — 
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"On  the  fifteenth  day  of  February  last,  the  day  pre- 
ceding that  on  which  the  alleged  attempt  was  made^  the 
prisoner  and  a  confederate  of  his  were  in  consultation 
as  to  how  they  could  most  advantageously  and  effectr 
ively — ^that  is  to  say,  how  they  might,  with  the  most 
assured  degree  of  personal  safety  to  themselves,  and  the 
greatest  attainable  hazard  to  the  lives  and  property  of 
others — ^plaoe  an  explosive  upon  the  track  operated  by 
the  company  mentioned,  to  which  company,  and  the 
railway  it  operated,  the  prisoner  appears  to  have  been 
actuated  by  feelings  of  intense  and  bitter  hostility.  The 
confederate  was  already  possessed  of  the  explosives  pro- 
posed to  be  employed,  or  rather  of  the  dynamite  car- 
tridges which  oould  be  wrought  into  a  bomb  suitable  for 
the  purpose  in  hand,  and  which,  with  the  addition  of 
the  necessary  gun  caps  and  other  fulminate  agencies,  would 
make  up  an  explosive,  proven  at  the  trial  to  be  of  the 
highest  known  power. 

"It  was  deemed  important  to  determine  in  advance  at 
what  particular  point  on  the  track  of  the  road  the  explo- 
sive could  be  used  with  the  most  destructive  effect,  and 
as  the  prisoner  had  then  recently  and  for  several  consec- 
utive months  been  in  the  employ  of  the  company  as  a 
•onductor  on  the  road,  and  had  in  that  way  gained  inti- 
mate personal  knowledge  of  the  railway  property,  his 
confederate  asked  him  if  he  ^kaew  of  a  good  place  to  put 
dynamite  on  the  car-track.*  To  this  inquiry  the  prisoner 
responded  that  it  was  ^immaterial  where  he  put  it,  if  he 
did  not  get  caught.'  After  some  further  consultation  the 
parties  separated,  with  the  understanding  that  on  the 
next  morning,  at  half -past  four  o'clock,  they  would  meet 
at  the  junction  of  Turk  and  Hyde  streets,  near  the  dwell- 
ing-house of  the  prisoner,  for  the  purpose  of  immediately 
proceeding  to  put  in  execution  the  project  in  hand.  The 
cartridges  were  delivered  to  the  prisoner,  who,  at  the 
dwelling-house  in  which  he  and  his  family  resided,  and 
by    the    use    of    the   sewing-machine    employed    in    that 
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house^  prepared,  or  caused  to  be  prepared,  the  cloth  and 
bomb  in  which  two  dynamite  cartridges  with  a  large 
number  of  fulminate  caps  were  inclosed;  the  whole  con- 
stituting an  agency  of  terrible  destructive  power,  and 
which,  being  laid  upon  the  track  of  the  road,  would  be 
readily  exploded  by  the  contact  of  a  passing  team  or  pas- 
senger-car. 

^The  building  or  house  of  the  prisoner  was  situated 
on  the  eastern  line  of  Larkin  Street,  and  its  front,  look- 
ing to  the  west,  is  within  a  few  feet  of  the  track  of  the 
railway  running  in  a  northerly  and  southerly  direction 
along  the  street.  The  rear  of  the  house  is  bounded  by 
an  alley-way  or  cutrde-sae,  called  Dodge  Place,  which  runs 
northwardly  to  the  southern  line  of  Turk  Street,  into 
which  it  opens,  at  a  short  distance  east  of  Larkin  Street 
The  place  at  which  the  prisoner  and  his  confederate  had 
agreed  to  meet — ^the  junction  of  Hyde  and  Turk  streets — 
was  to  the  eastward  of  the  point  where  Dodge  Alley  inter- 
sects the  southern  line  of  Turk  Street 

'^About  a  quarter  past  four  o'clock  on  the  morning  of 
the  16th  of  February,  the  prisoner  left  his  dwelling  to 
join  his  confederate,  pursuant  to  the  appointment  they 
had  made  on  the  preceding  day.  He  passed  to  the  rear 
of  the  dwelling-house,  walking  on  the  western  side  of 
Dodge  Alley  in  a  northerly  direction,  and  approached 
the  southern  line  of  Turk  Street  He  had  at  that  time 
in  his  possession,  in  the  right-hand  pocket  of  the  over- 
coat he  wore,  the  dynamite  bomb  prepared  in  his  dwell- 
ing-house, weighing  some  three  poxmds,  and  being  about 
twelve  or  fourteen  inches  long,  by  some  two  or  two  and 
a  half  inches  in  width. 

^^As  the  prisoner  approached  the  southern  line  of  Turk 
Street,  on  his  way  to  meet  his  confederate,  he  was  sur- 
prised at  the  sight  of  several  police-officers,  who,  as  he 
then  discovered,  were  intently  observing  him,  and  who 
had  been  in  fact,  and  without  his  suspecting  it,  for 
several    hours   on   the    watch   for   his    appearance.     Upon 
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observing  this  state  of  things  the  prisoner  immediately 
turned  toward  the  east^  and  passing  upon  the  southerly 
line  of  Turk  Street^  walked  rapidly  to  the  junction  of 
Turk  and  Hyde  streets^  and  continued  thence  down  the 
latter  street^  on  its  westerly  side^  xmtil  having  arrived 
opposite  the  house^  178^  and  observing  that  he  was  being 
followed  by  the  officers^  he  surreptitiously  deposited  the 
bomb  in  the  flower-garden  in  front  of  that  house,  by 
dropping  it  over  the  fence  as  he  passed  along. 

'Trom  this  point  he  moved  over  and  immediately 
down  Hyde  Street^  striking  soon  into  a  run,  and  after 
having  been  hotly  pursued  by  the  oflBcers,  who  fired  several 
times^  he  was  finally  captured  on  McAllister  Street. 

^^It  should  be  here  observed  that  nearly  all  of  the 
matters  stated  in  the  foregoing  outline  of  the  evidence 
are  absolutely  admitted  by  the  prisoner  to  be  true  in  point 
of  f  act- 

^^The  fact  of  the  consultation  between  himself  and  his 
confederate  on  the  15th  of  February;  the  appointment 
to  meet  the  next  morning;  the  endeavor  by  the  prisoner 
to  keep  that  appointment;  his  detection,  fiight,  and  cap- 
ture,— are  not  any  of  them  denied  by  him.  He  denies, 
however,  that  he  had  the  dynamite  bomb  in  his  posses- 
sion at  the  time.  In  his  statement  of  his  connection 
with  this  affair,  made  by  him  to  the  officers  immediately 
upon  his  arrest,  he  at  first  denied  that  he  had  the  dyna- 
mite bomb  in  his  possession,  and  that  he  threw  it  away 
in  his  flight  But  at  a  subsequent  time,  upon  being  in- 
formed that  he  had  been  distinctly  seen  by  some  of  the 
pursuing  officers  to  do  so,  he  at  last  replied,  'I  might  as 
well  give  it  up,  if  those  officers  are  against  me,  or  saw  me 
do  it.' 

''Again,  at  a  later  period,  he  testified  at  the  trial  as  a 
witness  in  his  own  behalf,  and  did  not  then  deny  his 
possession  of  the  dynamite  bomb  on  the  morning  of  the 
16th  of  February,  although  he  testified  upon  other  points 
made  against  him  upon  the  part  of  the  prosecution. 
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^'Further,  immediately  after  his  arrest,  his  dwelling- 
house  was  searched  by  the  officers,  and  they  there  dis- 
covered in  the  sewing-machine  pieces  of  cloth,  thread, 
and  other  material  exactly  corresponding  with  the  cloth, 
thread,  and  some  of  the  other  material  of  which  the  bomb 
had  been  fabricated. 

''In  short,  the  truth  of  the  facts  stated  are  made  mor- 
ally certain;  established  beyond  a  reasonable  doubt,  by 
a  variety  of  evidence  of  the  most  persuasive  character. 

"It  is  remarked  by  a  distinguished  writer  upon  crim- 
inal law  that  the  definition  of  an  'attempt,'  as  the  word 
is  understood  in  criminal  jurisprudence,  is  intricate,  and, 
as  he  says,  1)ut  imperfectly  understood  by  the  courts.' 
(1  Bishop's  Grim.  Law,  sec  725.)  Indeed,  an  experiment 
made  will  probably  satisfy  any  one  that  it  is  hardly 
within  the  compass  of  our  language  to  frame  any  uni- 
versal definition  which,  precisely  indicating  the  lines  of 
inclusion  and  exclusion,  will  prove  to  be  both  positively 
and  negatively  accurate,  when  applied  to  the  facts  of  a 
particular  case. 

''Mere  intention  to  commit  a  specific  crime  does  not 
itself  amount  to  an  'attempt'  as  that  word  is  employed 
in  the  criminal  law.  There  must,  in  addition  to  the 
wicked  intent, — ^the  mens  rea, — be  some  act  done  toward 
the  ultimate  accomplishment  of  the  proposed  crime. 
But  even  such  acts  do  not  always  of  themselves  amount 
to  an  'attempt,'  or  to  an  offense  of  which  human  laws 
will  take  cognizance,  for  if  they  be  but  acts  of  prepara- 
tion, however  elaborate,  our  municipal  law  (at  least  as 
it  existed  February  last)  would  not  assume  to  deal  with 
them 

"For  instance,  the  construction  of  the  dynamite  bomb 
by  the  prisoner  at  his  home  on  the  night  of  the  15  th  of 
February,  with  the  deliberate  intention  on  his  part  to 
employ  it  the  next  morning  in  destroying  the  lives  and 
property  of  others,  atrocious  as  it  was,  and  indefensible 
in  foro  conscientiae,  was  but  an  act  of  preparation,  and 
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when  perfected  did  not  render  him  amenable  to  the 
municipal  law  as  then  existing^  or  punishable  by  its  rules. 
But  when  the  prisoner  left  his  house  on  the  morning  of 
the  sixteenth  day  of  February^  and  went  to  Turk  Street 
pursuant  to  the  antecedent  arrangement  between  his 
confederate  and  himself,  it  amounted  to  an  overt  act 
done  by  him  for  the  purpose  of  effecting  the  crime  in- 
tended, and  was  in  law  and  fact  a  criminal  attempt 
Before  he  left  his  house  he  was  already  fully  prepared, 
and  carried  with  him  the  instrument  he  was  to  use  in 
effecting  the  crime  he  intended;  nothing,  in  fact,  re- 
mained for  him  to  do  but  to  deposit  it  on  the  railway,  at 
the  time  easily  within  his  reach. 

^^In  considering  whether  a  particular  act  done  amounts 
to  an  attempt  in  a  criminal  sense,  the  proximity  or  re- 
moteness of  the  person  or  thing  intended  to  be  injured 
is  generally  an  important  element,  as  the  adjudicated 
cases  will  show.  The  learned  argument  of  counsel  de- 
livered in  1862  in  the  case  of  Begina  v.  Cheeseman,  and 
often  referred  to  by  courts  and  text-writers,  illustrates 
this  idea.  He  observed  as  follows:  ^A  man  may  do  an 
act  with  intent  to  commit  some  crime  anywhere;  for 
example,  a  man  may  buy  a  rifle  in  America  with  intent 
to  shoot  a  man  in  England^  but  the  buying  of  the  rifle 
could  not  be  construed  into  an  attempt  to  shoot  the 
man.  If  a  notorious  burglar  is  seen  to  put  a  picklock- 
key  into  a  door  the  jury  may  assume  that  he  is  attempt- 
ing to  break  into  the  house,  but  if  he  were  found 
purchasing  a  picklock-key  ten  miles  from  the  house  in 
question,  it  would  be  impossible  without  other  evidence 
to  say  that  it  was  bought  with  intent  to  break  into  that 
house.'     (Leigh  &  0.  140.) 

^'The  observations  of  Blackburn,  J.,  in  the  same  case, 
are  suggestive:  There  is,  no  doubt,  a  difference  between 
the  preparation  antecedent  to  the  offense  and  the  actual 
attempt;  but  if  the  actual  transaction  has  commenced  which 
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would  have  ended  the  crime  if  not  interrupted,  there  is 
clearly  an  attempt  to  commit  the  crims* 

'^The  proximity  on  the  one  hand  and  remoteness  on 
the  other  of  the  intended  subject  of  the  injury  enter 
largely  into  the  question  of  whether  the  actual  transac- 
tion has  commenced.  The  circumstances  of  the  case  in 
hand  satisfy  all  known  requirements  of  mere  proximity. 
The  track  of  the  railway  runs  but  a  few  feet  from  the 
doorway  of  the  dwelling-house  of  the  prisoner,  and  it  is 
apparent,  therefore,  that  if  in  that  house  he  performed 
an  overt  act  toward  presently  executing  his  intended 
crime,  or  if  he  there  corrmienced  the  doing  of  such  an 
act  which  was  continuous  in  its  nature,  and  intended 
to  be  forthwith  completed  elsewhere,  he  committed  the 
offense  charged,  if,  while  so  attempting  the  perpetration 
of  the  crime,  he  was  interrupted  by  extraneous  causes 
preventing  him  from  proceeding  further  in  the  execu- 
tion of  his  purpose. 

''We  do  not  in  this  connection  overlook  the  fact 
pointed  out  in  the  argument  for  the  defense,  that  the 
movements  of  the  prisoner  at  the  time  he  was  inter- 
rupted by  the  officers  had  carried  him  not  nearer  \a3 
but  farther  from  the  track  of  road  upon  which  it 
was  his  intention  to  place  the  explosive  he  carried;  or, 
to  quote  the  language  of  the  learned  counsel,  'every  step 
the  defendant  took,  from  the  time  he  left  his  own  door 
until  his  arrest,  was  a  step  away  from  and  in  an  oppo- 
site direction  to  the  line  or  lines  of  the  Sutter  Street 
cable-cars.'  In  our  judgment,  however,  there  is  no  sig- 
nificance whatever  in  this  circumstance.  If,  indeed 
there  was  any  doubt  of  the  intent  with  which  the  pris- 
oner began  his  movement  on  the  morning  in  question, 
the  direction  in  which  he  traveled  with  reference  to  the 
location  of  the  road  might  have  been  of  importance.  If 
the  criminal  intent  here  were  to  be  inferred  only  from 
the  precise  act  then  done,  it  might  with  much  plausi- 
bility be  argued  that  a  man  really  intending  to  presently 
LXXV.  CAL.-n87 
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fire  a  house,  or  blow  up  a  roadway,  would  be  found  ap- 
proaching and  not  receding  from  the  object  he  intended 
to  destroy.  But,  as  observed  already,  we  know  the  crim- 
inal intent  of  the  prisoner  here,  as  an  independent  fact; 
he  admits  it;  his  counsel  did  not  deny  it;  and  therefore 
if  the  prisoner,  armed  for  the  purpose,  and  within  a  few 
steps  of  line  of  the  road,  was,  when  interrupted,  in 
motion,  and  actively  maneuvering  to  accomplish  the  crime 
intended,  it  is  of  no  practical  importance  that  at  the 
exact  moment  of  interruption  he  had  reached  a  point  far- 
ther (by  a  distance  equal  to  the  width  of  his  dwelling- 
house)  from  the  track  than  he  was  when  he  actually 
started  out  on  his  criminal  endeavor. 

"It  should  not  be  forgotten  in  this  connection  that 
the  plan  agreed  upon  between  the  prisoner  and  his  con- 
federate, on  the  day  before,  necessarily  required,  as  part 
of  the  means  of  executing  it,  that  the  first  movement  of 
the  prisoner  should  be  toward  the  east, — ^in  a  direction 
from  and  not  toward  the  track  of  the  road.  The  dwell- 
ing-house of  the  prisoner  is  to  the  east  of  the  railroad; 
and  the  conjunction  of  Hyde  and  Turk  streets,  where 
the  confederates  had  agreed  to  meet,  is  at  a  point  still 
farther  to  the  east  From  that  place  they  were  to  reach 
the  roadway,  not  necessarily  at  the  nearest  point,  but 
at  the  one  deemed  safest  for  them,  the  point  where 
they  would  be  least  likely  to  'get  caught*;  and  it  was 
while  pursuing  the  prearranged  details  of  the  enterprise 
that  the  prisoner  reached  the  southern  line  of  Turk 
Street,  where  he  discovered  the  presence  of  the  officers 
on  the  watch  there  for  his  appearance.  This  was  an 
interruption  which  practically  put  an  end  to  his  crim- 
inal endeavor,  and  but  for  that  interruption,  so  far  as 
appears,  he  would  have  effected  the  crime  he  was  then 
attempting  to  consummate.  He  was  engaged  at  that 
moment  in  an  active  endeavor  to  reach  the  road  at  a 
point  deemed  by  him  most  eligible  for  the  purpose  in 
hand,  and  in  all  probability  already  actually  selected  in 
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his  own  mind.  He  was  armed  with  the  necessary  ex- 
plosive, and  all  this  occurred  within  but  a  few  steps  of 
the  railroad  which  was  the  immediate  subject  of  the  in- 
jury intended. 

*^e  have  carefully  examined  all  the  authorities  upon 
the  subject  of  criminal  attempts  within  our  reach.  Of 
course  the  circumstances  of  each  case  differ  in  a  greater 
or  less  degree  from  those  of  all  other  cases;  the  nature  of 
the  crime  proposed  as  being  one  of  actual  violence  or 
otherwise,  the  particular  agencies  by  which  it  was  in- 
tended to  be  committed,  the  actual  or  supposed  adapta- 
tion of  those  agencies  to  the  purpose  in  hand  as  being 
likely  to  effect  the  object  intended,  and  a  variety  of  other 
details,  varying  from  time  to  time  as  the  discoveries  of 
science  and  the  progress  of  invention  have  produced 
novel  instrumentalities  of  destruction,  while  they  have 
not  disturbed  the  rules  of  decision,  have  constantly 
called  for  new  applications  of  those  rules  by  the  courts 
to  the  improved  agencies  employed  in  the  perpetration 
of  crime.  It  would  be  unprofitable  to  cite  the  authori- 
ties here.  The  question  before  us  involves  the  mere  ap- 
plication of  recognized  rules  to  the  particular  facts  of 
the  case  in  hand,  and,  as  observed  by  the  learned  com- 
mentator to  whom  we  have  already  referred,  'perhaps 
the  only  practicable  method  is  for  the  judge  in  each  case 
to  consider  the  special  facts  in  determining  whether  or 
not  a  criminal  attempt  has  been  proven.' 

'^e  are  of  the  opinion  that  upon  the  facts  in  evi- 
dence, tested  by  the  rules  referred  to,  the  prisoner  is 
guilty  as  charged  in  the  information.'* 

We  advise  that  the  judgment  and  order  be  affirmed. 

FooTB,  0.,  and  Hayne^  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[Ko.  12496.  In  Bank.— April  20,  1888.] 

Lr  THB  Mattbb  of  thb  AppLioATioir  OF  WILLIAM  L 

Wilson  fob  a  Wbtt  of  Mabdatb. 

OcurnEMPT— BxrusAi.  to  Pat  Axxmoht-- DxsoHAasB  or  Pbuohb.— A 
penon  oonllned  jail  for  a  contempt  of  court  for  refusing  to  obey  an 
order  directing  him  to  pay  alimony  is  entitled  to  be  discharged* 
under  sectionB  1143  et  seq.  of  the  Code  of  CiTil  Procedure,  upon  proof 
of  hie  inability  to  pay. 

III. — Ctvn.  CoiiTBiCFr— Bxboutidh. — ^In  a  ease  of  dril  contempt, — an 
when  a  defendant  in  a  civil  action  is  ordered  by  the  court  to  pay 
money  generally  to  the  plaintiff,  and  in  committed  until  he  ehall 
have  paid  it, — the  prisoner  is  in  custody  as  under  an  execution* 

Id.— Affuoation  fob  Disghabqb— Maitdamub  to  Gomfsl  Hbabinq.^ 
A  person  confined  in  jail  for  contempt  in  refusing  to  obey  an  order 
of  court  directing  him  to  pay  alimony  will  not  be  awarded  a  writ 
of  mandate  to  compel  the  judge  of  the  superior  court  to  entertain 
an  application  for  his  discharge,  when  the  answer  to  the  petition  for 
the  writ,  being  taken  as  true,  shows  that  the  judge  did  entertain 
the  application,  but  refused  the  discharge,  because  in  his  judgment 
the  petitioner  was  not  entitled  thereto. 

Appmoatiob  for  a  writ  of  mandate  to  the  Superior 
Court  of  Alameda  County.  The  facts  are  stated  in  the 
opinion  of  the  court 

Craig  do  Meredith,  for  Petitioner. 

Fred.  E.  Whitney,  for  Eespondent 

MoFabland,  J. — ^In  a  certain  action  for  divorce  brought 
against  petitioner,  William  I.  Wilson,  by  his  wife,  in  the 
superior  court  of  Alameda  County,  the  said  court  on  Feb- 
ruary 1,  1887,  made  an  order  requiring  petitioner  to  pay 
plaintiff  therein  two  hundred  dollars  per  month  alimony 
and  eight  hundred  dollars  counsel  fees.  On  April  25, 
1887,  the  said  court  committed  peMtioner  to  the  custody 
of  the  sheriff  until  said  money  should  be  paid;  and  since 
that  date  petitioner  has  been  in  jail  under  said  orders. 
The  petition  states  that  on  December  8,  1887,  the  peti- 
tioner, after  due  notice,  applied  to  the  respondent,  Hon. 
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Noble  Hamilton,  a  judge  of  the  superior  court  of  said 
county,  to  be  discharged  under  sections  1143  et  seq.  of 
the  Code  of  Civil  Procedure;  and  that  the  respondent  re- 
fused and  still  refuses  to  allow  petitioner  "to  be  examined 
or  to  take  the  oath  prescribed  by,  or  in  any  manner  to 
receive  any  of  the  benefits  or  privileges  provided  for  by, 
said    sections   of  said    code.'' 

The  answer  of  respondent  first  sets  forth  that  petitioner 
"was  not  confined  in  jail  on  an  execution  issued  on  a 
judgment  rendered  in  a  civil  action";  that  he  was  so  con- 
fined by  virtue  of  "a  commitment  for  contempt  of  court"; 
and  that  he  "was  not,  and  still  is  not,  entitled  to  be  ex- 
amined, or  to  be  discharged  from  custody,  under  the  pro- 
visions of  said  sections  of  the  code." 

If  these  were  the  only  statements  contained  in  the  an- 
swer, it  would  be  clear  that  respondent  refused  to  allow 
petitioner  to  be  examined,  and  to  consider  his  applica- 
tion to  be  discharged,  on  the  ground  that  his  case  did 
not  come  within  the  provisions  of  said  sections  of  the 
code.  But  the  respondent  in  his  answer  denies  that  he 
refused  to  hear  petitioner's  application  for  discharge; 
and  "on  the  contrary,  alleges  that  defendant,  as  superior 
judge  of  Alameda  County,  did,  on  the  eighth  day  of 
December,  1887,  hear  the  said  application  of  said  William 
I.  Wilson,  and  all  evidence,  matters,  and  things  produced 
in  behalf  of  said  application,  and  then  and  there  listened 
patiently  to  the  argument  of  counsel  for  said  William  I. 
Wilson,"  etc. ;  and  "that  afterward,  on  the  ninth  day  of 
January,  1888,  defendant  rendered  his  decision  and  denied 
the  application  of  said  William  I.  Wilson  for  discharge," 
on  the  ground  that  "he  was  not,  in  the  judgment  of  de- 
fendant, entitled  thereto." 

It  is  probable  that  the  respondent  refused  to  discharge 
the  petitioner,  and  to  consider  the  merits  of  the  case, 
upon  the  ground  that,  having  been  committed  for  con- 
tempt, he  could  not  under  any  circumstances  be  dis- 
charged under  the  sections  of  the  code  referred  to.     But 
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as  the  case  was  submitted  on  the  answer  taken  as  true, 
and  as  it  avers  that  respondent  did  hear  the  application, 
"and  all  evidence,  matters,  and  things  produced  in  behalf 
of  said  application,'^  and  denied  the  discharge  because 
the  petitioner  "was  not,  in  the  judgment  of  respondent, 
entitled  thereto,"  we  cannot  take  the  fact  to  be  that  re- 
spondent refused  to  act  in  the  premises,  or  to  hear  and 
determine  the  application.  The  writ  of  mandate  must, 
therefore,  be  dismissed. 

As,  however,  the  petitioner  may  make  another  appli- 
cation for  discharge  before  the  respondent  or  some  other 
superior  judge,  and  may  renew  it  every  ten  days,  it  may 
be  well  here  to  correct  an  error  into  which  the  respond- 
ent evidently  fell. 

Section  1143  of  tlie  Code  of  Civil  Procedure  is  as  fol- 
lows: "Any  person  confined  in  jail  on  an  execution  issued 
on  a  judgment  rendered  in  a  civil  action  must  be  dis- 
charged therefrom  upon  the  conditions  in  this  chapter 
specified." 

The  succeeding  sections  of  the  chapter  provide  that 
such  person,  upon  notice,  may  apply  to  a  judge  of  a 
superior  court  of  the  county  for  his  discharge;  that  the 
judge  must  examine  him  under  oath  as  to  his  property 
and  effects,  and  his  ability  to  pay,  etc.,  and  hear  such 
other  legal  and  pertinent  evidence  as  may  be  produced 
by  him  or  the  creditor;  and  that  if,  upon  the  examina- 
tion, the  judge  is  satisfied  that  the  prisoner  should  be 
discharged,  he  must,  after  administering  a  certain  pre- 
scribed oath,  order  his  discharge.  But  in  the  case  at 
bar  the  respondent  seems  to  have  considered  that  a  per- 
son in  jail  for  contempt  for  non-compliance  with  a  gen- 
eral order  for  the  payment  of  money  to  a  party  to  an 
action  is  not  a  person  included  in  said  section  1143,  and 
may  be  confined  for  a  lifetime,  although  his  inability  to 
pay  be  clearly  established. 

There  is  a  well-settled  distinction  between  a  civil  and 
a    criminal    contempt      The    former    consists,    generally. 
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in  failing  to  do  something  ordered  to  be  done  by  a  court 
in  a  civil  action  for  the  benefit  of  the  opposing  party 
therein;  the  latter  consists  in  acts  of  disrespect  of  the 
court,  such  as  disorderly  or  violent  conduct  in  its  pres- 
ence or  immediate  vicinity,  or  in  the  doing  of  a  forbidder 
act,  resistance  to  process,  etc.  (Rapalje  on  Contempts, 
sees.  21  et  seq. ;  Phillips  v.  Welch,  11  Nev.  187;  People  v. 
Spaulding,  10  Paige,  284.)  There  might  be  instances 
of  course,  where  the  character  of  the  contempt  would  be 
of  difficult  determination;  but  there  is  no  doubt  that  in 
the  case  before  us  the  failure  to  comply  with  an  order 
for  the  payment  of  money  generally  was  a  civil  con- 
tempt. And  the  authorities  seem  to  be  clear  that  in  a 
case  of  civil  contempt, — that  is,  when  a  defendant  in  a 
civil  action  is  ordered  by  the  court  to  pay  money  gen- 
erally to  the  plaintiff,  and  is  committed  until  he  shall 
have  paid  it, — the  prisoner  is  in  custody  as  under  an 
execution.  It  was  so  held  in  England  under  the  "Lords 
Act"    {Rex  V.  Stolces,  Cowp.  136.) 

In  Yan  Wezel  v.  Van  Wezel,  3  Paige,  43,  which,  like 
the  case  at  bar,  was  contempt  for  not  paying  alimony, 
McCoun,  vice-chancellor,  says:  "It  is,  to  all  intents  and 
purposes,  an  execution.  The  order  is  a  judgment  ren- 
dered in  favor  of  one  party  against  the  other  for  the  pay- 
ment of  a  sum  certain,  or  which  may  be  reduced  to  a 
certainty,  if  it  be  for  costs,  by  taxation.  The  object  of 
the  precept  is  to  execute  the  order,  to  give  it  effect,  and 
to  enforce  its  performance;  and  when  the  party  is  im- 
prisoned upon  it,  he  is,  within  the  letter  and  meaning  of 
the  law,  imprisoned  by  virtue  of  an  execution."  (See 
also  People  v.  Spaulding,  10  Paige,  284,  and  7  Hill,  301  ^ 
Case  of  Watson,  3  Lans.  413;  People  v.  Cowles,  4  Keyes, 
49;  Jackson  v.  Billings,  1  Caines,  252.)  We  think,  there- 
fore, that  if  the  petitioner  shall  make  another  application 
for  discharge  under  the  sections  of  the  code  above  men- 
tioned, it  will  be  the  duty  of  the  superior  judge  to  whom 
it  shall  be  made  to  consider  the  case  as  coming  within 
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the  provisions  of  those  sections;  to  hear  evidence  touch- 
ing his  property  and  effects;  to  discharge  the  petitioner 
if  he  be  satisfied  from  the  evidence  of  his  inability  to 
pay;  and  to  remand  him  if  he  be  not  so  satisfied.  To 
hold  that  the  petitioner,  though  utterly  penniless,  must 
suffer  a  life  imprisonment  for  debt  because  of  the  par- 
ticular form  in  which  the  imprisonment  was  imposed, 
would  be  a  gross  violation  of  the  plain  intent  of  the  code. 
Writ  dismissed. 

Skarls,    C.    J.,    Shabpstein^   J.,    Patbbsoit^   J.f   and 

Thornton^  J.,  concurred. 

u.tMoKiNSTRY^  J.,  concurred  in  the  judgment. 


[No.  11203.    Department  Two. — ^April  21,  1888.] 

CHAELES  GOODWIN,  Appbllaitt,  v.  WILLIAM  R 
McOABE,  Respondent. 

Possession — ^Natural  Babbiebs. — Natural  barriers  may  be  sufficient  to 
form  an  inclosure  for  the  purposes  of  the  rule  in  reference  to  actual 
possession  of  real  property.  Whether  they  are  so  or  not  is  a  ques- 
tion  for  the  jury  under   proper   instructions. 

Id. — Instbuctions. — If  there  is  sufficient  evidence  to  go  to  the  juiy  up- 
on the  question,  it  is  error  to  refuse  an  instruction  that  if  ^^ «  juiy 
believe  that  plaintifiT's  fences,  together  with  natural  bariera,  irmed 
an  inclosure  sufficient  to  turn  cattle,  it  was  sufficient  for  the  par- 
poses  of  protection. 

Color  of  Title. — An  entry  under  a  swamp-land  certificate,  in  the  belief 
in  good  faith  that  it  confers  a  right  to  the  land,  is  an  entry  under 
color  of  title. 

Homestead  £ntrt  upon  Public  Laih) — ^Rioht  to  Possession. — ^A  party 
who  makes  a  valid  homestead  entry  under  the  laws  of  the  United 
States,  and  pays  what  is  required,  has  a  right  to  the  possession  as 
against  third  persons,  and  can  defeat  an  action  of  ejectment  brought 
upon  a  prior  possession. 

Id. — ^Homestead  Entrt  Upon  Land  in  Actual  Possession  of  An- 
other— Force. — A  homestead  entry  upon  public  land  in  the  actual 
possession  of  another  is  invalid^  although  no  force  be  used  to  gain 
possession. 

Id. — Ck>N8TBUCTiVE  Possession. — But  this  rule  does  not  apply  when  ths 
possession  is  not  actual  but  merely  constructiTa, 
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Bbgdft  or  BaoszyEB  of  Lafo-offioe  ab  Evidence  of  Payments  to 
Hue. — The  receipt  of  the  receiver  of  the  United  States  land-ofiioe 
lor  payments  upon  a  homestead  entry  are  admissible  to  show  such 
payments. 

Map  nr  Rtoibtsb'b  OfficD-^Cebtified  Copt.-— A  certified  copy  of  the 
map  in  the  office  of  the  register  of  the  United  States  land-office  is 
admissible  upon  the  question  of  the  character  of  the  land. 

App£ai«  from  a  judgment  of  the  Superior  Ck>urt  of 
Lake  County^  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Eug,  W.  Briti,  and  Fox  d  Kellogg,  for  Appellant 

J8.  TFr  Crump,  and  5.  K.  Welch,  for  Respondent 

Eatnib^  0. — Ejectment  The  plaintiff  relies  on  prior 
possession.  The  defendant  relies  on  a  homestead  entry 
under  the  laws  of  the  United  States.  Verdict  and  judg- 
ment for  defendant  Plaintiff  appeals  from  the  judg- 
menty  and  from  an  order  denying  his  motion  for  a  new 
trial. 

We  think  that  the  judgment  and  order  must  be  re- 
versed for  the  refusal  of  certain  instructions  requested 
by  plaintiff. 

The  land  in  controversy  is  public  land.  The  plaintiff 
resided  upon  an  adjoining  piece  to  which  the  title  is 
undisputed.  In  order  to  make  out  his  possession^  he 
proved  that  the  whole  tract,  including  that  upon  which 
he  resided,  had  on  one  side  a  body  of  water  known  as 
Clear  Lake,  on  another  a  slough  which  emptied  into  tho 
lake,  and  on  the  remaining  sides  a  fence  built  partly  by 
himself  and  partly  by  his  neighbors;  and  he  gave  evi- 
dence tending  to  show  the  pasturing  of  his  cattle  there. 
The  greater  part  of  the  evidence  related  to  the  character 
of  the  slough,  that  i<*  to  say,  whether  it  was  of  sufficient 
depth  and  firmness  of  bottom  to  turn  cattle. 

In  its  charge  the  court  made  no  mention  of  the  nat- 
ural  boundaries,   but   simply   told  'the   jury   that   it   was 

sufficient   for   the   plaintiff   to   have   a   substantial   indos- 
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ure^  and  that  ^^a  substantial  inclosure  is  such  a  one  as  a 
prudent  farmer  would  have  to  protect  a  growing  crop, 
and  sufficient  to  protect  the  land  from  cattle,  horses,  and 
hogs,  the  character  of  the  land  and  the  crops  growing 
upon  the  same  being  considered." 

This  was  all  that  was  said  upon  the  subject  'No  ref- 
erence to  natural  barriers  was  made.  Thereupon  the 
plaintiff  requested  the  court  to  give  the  following  in- 
structions : — 

"If  plaintiff,  at  any  time  before  the  defendant  entered 
upon  the  land  in  controversy,  built  a  fence  of  any  kind 
in  such  a  manner  that^  together  with  natural  barriers^  it 
formed  a  complete  inclosure  sufficient  to  turn  cattle, 
which  inclosure  included  within  it  the  land  in  contro- 
versy, and  if  said  land  was  suitable  for  pasturage,  and 
was  used  by  plaintiff  for  that  purpose  up  to  the  time  of 
the  entry  of  the  defendant,  then  there  was  established 
in  plaintiff  such  possession  of  said  lands  as  to  entitle 
him  to  recover,  and  your  verdict  will  be  for  the  plaintiff/' 

The  court  refused  to  give  the  instruction,  and  the 
plaintiff  excepted.  We  think  the  instruction  should 
have  been  given. 

Natural  barriers  may  or  may  not  be  of  such  a  charac- 
ter as  to  serve  as  part  of  an  inclosure  by  which  a  party 
subjects  land  to  his  dominion  and  control,  and  so  ac- 
quires possession  of  it.  Whether  they  are  of  such  a 
character  in  any  given  case  is  a  question  for  the  jury 
under  proper  instructions  from  the  court.  (Brummagim 
V.  Bradshaw,  39  Cal.  41-51.)  In  this  case,  if  the  natural 
barriers  were  of  such  a  character  as,  in  connection  with 
the  fences,  to  make  a  sufficient  inclosure,  and  the  plain- 
tiff pastured  his  cattle  there,  he  certainly  had  actual 
possession  of  the  tract  in  controversy.  {Brummagim  ▼. 
Bradshaw,  supra;  Southmayd  v.  Henley j  45  Cal.  102; 
Pierce  v.  Stuart,  45  Cal.  280.) 

The  plaintiff  had  a  right  to  have  the  jury  instructed 
as  to  the  effect  of  natural  barriers.     For  aught  we  can 
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see,  the  jury  may  have  supposed  that  the  substantial 
inclosure  referred  to  by  the  court  meant  an  inclosuro 
erected  by  man.  If  no  request  had  been  made,  the 
charge,  although  meager,  might  bo  sufficient  But  in 
view  of  the  specific  request  we  think  there  was  error. 

We  think,  also,  that  the  fourth,  fifth,  and  eighth  in- 
structions requested  by  plaintiff  should  have  been  giveiu 

The  foregoing  is  sufficient  to  dispose  of  the  appeaL 
But  inasmuch  as  the  other  questions  argued  will  arise 
upon  a  retrial,  we  think  they  should  be  passed  upon. 

The  plaintiff  at  the  trial  put  in  evidence  two  swamp* 
land  certificates,  the  amounts  due  upon  which  had  been 
fully  paid  up.  These  the  counsel  expressly  stated  were 
not  introduced  to  show  title,  but  to  show  color  of  title, — 
to  define  the  extent  of  his  possession.  These  certificates 
seem  to  be  regular  on  their  face,  and  we  think  they  con« 
stituted  color  of  title.  Such  a  certificate  is  "evidence 
that  the  holder  ....  is  the  owner  of  the  tract  de- 
scribed therein.'^  (Code  Civ.  Proc,  sec.  1925;  Lange^ 
nour  V.  Eennagin,  69  Cal.  625.)  And  if  the  plaintiff 
entered  under  it,  believing  in  good  faith  that  it  con- 
ferred upon  him  a  right  to  the  land,  and  pastured  his 
cattle  there,  he  had  constructive  possession  of  the  tract, 
even  if  it  was  not  inclosed.     {Webber  v.  Clarke,  74  CaL 

11.) 

Such  a  constructive  possession  would  enable  him  to 
maintain  ejectment  against  a  mere  intruder. 

But  the  defendant  was  not  a  mere  intruder.  He  had 
made  his  homestead  entry  under  the  laws  of  the  United 
States,  and  had  paid  the  sums  which  such  laws  required 
him  to  pay,  and  he  produced  the  receipts  for  such  pay- 
ments from  the  proper  officer.  By  so  doing  he  had 
connected  himself  as  far  as  was  then  possible  with  the 
government  title.  No  final  certificate  could  at  that  time 
have  been  issued.  (Rev.  Stats.,  sec.  2291.)  He  had 
done  all  that  he  could  do  up  to  that  time.  And  if  his 
proceedings  were  valid,  be  had  done  enough  to  enable  him 
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to  defeat  an  action  of  ejectment  by  one  who  had  no  title 
but  a  mere  possession.  (See  McDonald  v.  Edmonds,  44 
Cal.  330.)  The  cases  of  Pvlliam  v.  C.  P.  B.  O.  Co.,  62 
Oal.  605,  BLTid  Picard  v.  Kelly,  62  CaL  89,  are  not  at  all 
in  conflict  with  this.  Those  cases  simply  decided  that 
the  papers  did  not  tend  to  show  possession.  As  a  matter 
of  course,  they  did  not  Possession  waa  to  be  proved  by 
other  evidence. 

It  is  contended,  however,  that  the  defendant's  proceed- 
ings were  not  valid,  for  the  reason  that  the  land  was  then 
in  the  actual  possession  of  the  plainti£P. 

If  the  plaintiff  was  in  the  actual  possession  of  the  land, 
we  think  the  defendant's  proceedings  were  invalid,  al- 
though his  entry  was  accomplished  without  the  use  of 
force.      This   seems   to   be  the  result  of  the   authorities. 

In  Atherton  v.  Fowler,  96  TJ.  S.  613,  the  land  was  in 
the  actual  possession  of  the  plaintiff's  testator,  and  the 
entry  of  the  defendant  was  forcible.  The  opinion  does 
not  seem  to  have  in  view  the  case  of  an  entry  upon  ac- 
tual possession  without  the  use  of  force.  In  Durand  ▼. 
Martin,  120  U.  S.  369,  Martin  "was  in  actual  possession 
under  color  of  title."  The  report  does  not  show  whether 
the  entry  of  Durand  was  with  force.  In  Quinby  v.  Conlan, 
104  TJ.  S.  423,  the  rule  was  stated  to  be  that  "a  settle- 
ment cannot  be  made  upon  public  land  already  occupied/* 
The  element  of  force  was  not  adverted  to.  In  Mower  ▼. 
Fletcher,  116  U.  S.  381,  the  court  said  that  if  a  party 
"enters  into  possession  of  the  land  and  improves  and 
cultivates  and  holds  it,  no  one,  by  forcibly  or  surrepH- 
tiously  getting  into  possession,  can  make  a  pre-emption 
settlement,"  etc.  And  the  reasoning  of  the  court  in  all 
cases  seems  to  us  to  forbid  the  invasion  of  the  actual 
possession  of  another,  whether  such  invasion  is  accom- 
plished by  the  use  of  force  or  not.  (See  also  McBrown  v. 
Morris,  59  Cal.  68.) 

But  we  do  not  think  the  rule  applies  where  the  first 
party   has   a   mere   constructive   possession.      The    reason- 
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ing  of  the  court  in  the  cases  above  mentioned  does  not 
Beem  to  cover  such  a  case.  And  in  Belk  v.  Meagher,  104 
U.  S.  287,  the  court,  per  Miller,  J,,  said:  "We  also  all 
agree  that  if  a  peaceable  entry  had  been  made  on  lands 
which  had  not  been  inclosed  or  improved,  a  good  right 
might  have  been  secured." 

The  ultimate  question  to  be  submitted  to  the  jury 
(under  proper  instructions)  therefore  is,  whether  the 
plaintiff  had  actual  possession  of  the  land  at  the  time  of 
the  defendant's  entry;  if '  he  had,  the  defendant's  pro- 
ceedings were  invalid,  and  plaintiff  must  recover;  if 
he  had  not,  the  defendant's  proceedings  were  a  good  de- 
fense. 

Certain  objections  were  taken  to  the  admissibility  of 
evidence,  which  we  will  notice  briefly. 

We  think  the  receipts  of  the  receiver  of  the  land-office 
were  properly  admitted.  Whether  the  affidavit  required 
by  section  2290  of  the  Bevised  Statutes  ought  to  have 
been  introduced  need  not  be  decided,  as  upon  a  retrial 
the  defendant  will  doubtless  introduce  the  affidavit. 

The  certified  copy  of  the  map  was  also  properly  ad- 
mitted. Section  2224  of  the  Bevised  Statutes  does  not 
apply  to  the  case.  That  section  has  reference  to  papers 
on  file  in  the  office  of  the  surveyor-general  of  certain 
states.  The  map  in  question  was  not  in  the  office  men- 
tioned, but  in  that  of  the  register;  and  he,  as  the  cus- 
todian of  the  record,  was  the  proper  person  to  give  a 
certified  copy  of  it  In  Murphy  v.  Sumner,  74  Cal.  316, 
citisd  by  appellant,  the  register  attempted  to  certify  to 
the  fact  that  certain  land  had  been  listed.  The  court 
said  that  he  ought  to  have  given  a  certified  copy  of  the 
list.  If  in  this  case  the  register  had  attempted  to  certify 
that  the  land  was  of  a  certain  character,  the  case  would 
have  been  in  point.  In  giving  a  certified  copy  of  tbe 
document  showing  its  character,  he  followed  the  course 
pointed  out  in  the  case. 
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We  advise  that  the  order  and  judgment  appealed  frcmi 
be  reversed,  and  the  cause  remanded  for  a  new  triaL 

FooTE,  C,  and  Bblcheb,  0.  0.,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are  re- 
versed, and  cause  remanded  for  a  new  triaL 


[No.  0697.     Department  Two.— April  21,  1888.] 

OHAELES  ALPERS,  Respondent,  v.  HENRY  SOHAM- 
MEL  ET  AL.,  Appellants. 

Pleading — ^Pabtnebship — ^Pbomissobt  Note. — ^The  complaint  in  an  ac- 
tion on  a  promissory  note,  after  alleging  tliat  the  defendants  at  all 
the  times  therein  mentioned  were  partners,  averred  that  "the  said 
defendants,  copartners  aa  aforesaid/'  executed  the  notes  in  ques- 
tion: held,  a  sufficient  averment  that  the  notes  were  executed  b/ 
the  defendants  as  copartners. 

Verdict — Evidence — Specifications  or  Pabtioulabs. — ^A  verdict  can- 
not be  attacked  on  the  ground  that  it  is  not  supported  by  the  evi- 
dence, when  the  record  contains  no  specifications  of  the  particulars 
in  which  the  evidence  is  insufficient  to  sustain  it. 

New  Tbial— Notice  of  Intention — ^Recobd  on  Appeal. — ^A  notice  of 
intention  to  move  for  a  new  trial  is  not  part  of  the  record  on  ap- 
peal, unless  incorporated  in  the  statement  or  bill  of  exceptions. 

Id. — ^Vebdict  aoainst  Law — Ordeb  Refusing  New  Trial — Appeal. — 
An  alleged  error  in  refusing  a  new  trial,  on  the  ground  that  the 
verdict  is  against  law  because  unsupported  by  the  evidence,  will  not 
be  considered  on  appeal  from  the  order  refusing  the  new  trial,  when 
the  notice  of  intention  to  move  for  a  new  trial  is  not  made  part  of 
the  record. 

io. — ^Action  against  Pabtnebs — ^Vebdict — JuoGiiENT — ^Default — !>&• 
fendant  not  Appeabing. — ^The  action  was  brought  against  three 
defendants,  constituting  a  partnership,  on  certain  promissory  notes 
executed  by  them  as  partners.  Two  of  the  defendants  appeared  and 
answered.  The  other  did  not  appear,  and  no  default  was  entered 
against  him  for  not  answering,  and  the  record  did  not  affirmatively 
show  that  he  had  been  served.  The  record  showed,  however,  that 
he  died  two  days  after  the  commencement  of  the  action.  The  jury 
returned  a  general  verdict  in  favor  of  the  plaintiff,  on  which  judg- 
ment was  entered  agninst  all  the  defendants.  Held,  thst  the  ver- 
dict and  judgment,  so  far  as  they  purported  to  be  against  the  de- 
fend nut  not  appearing,  were  erroneous,  and  should  be  modifisd 
accordingly. 
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1]>. — Judgment  on  Vebdiot — Ijvtebest  bow  £NmtED. — ^A  judgment 
entered  on  a  verdict  should  be  for  the  amount  of  the  verdict,  with 
interest  at  the  legal  rate  from  the  day  on  which  it  was  returned  by 
the  jury ;  and  the  clerk  has  no  authority  to  include  in  the  amount  of 
the  judgment  the  interest  which  has  accrued  on  the  verdict  from 
the  time  of  its  rendition  until  the  time  of  the  entiy  of  judgment, 
and  provide  that  such  gross  amount  shall  thereafter  bear  legal 
interest. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  I^rancisoo^  and  from  an  order 
refusing  a  new  triaL 

The  action  was  brought  against  the  defendants,  Henry 
Schammel,  Frank  B.  Keynolds,  and  William  L.  Bolte,  to 
recover  the  amount  due  on  two  promissory  notes.  The 
complaint  alleged  that  the  defendants,  at  all  times 
therein  mentioned,  were  copartners,  carrying  on  busi- 
ness as  such  under  the  firm  name  of  Schammel,  Bey- 
nolds  &  Co.;  that  on  certain  specified  dates  they,  "the 
said  defendants,  copartners  as  aforesaid,'^  executed  the 
notes  in  question.  The  complaint  set  out  the  notes  in 
haec  verba.  Each  of  the  notes  was  executed  by  Scham- 
mel, Eeynolds  &  Co.,  payable  on  demand  to  the  order  of 
themselves.  One  of  the  notes  was  for  the  sum  of  fifceen 
hundred  dollars,  dated  Dec  23,  1882,  and  bore  in- 
terest at  the  rate  of  two  per  cent  per  month.  The  other 
was  for  sixteen  hundred  dollars,  dated  January  29,  1883, 
and  bore  interest  at  the  rate  of  ten  per  cent  per  annunu 
The  action  was  tried  on  the  20th  of  February,  1884,  an  J 
a  verdict  rendered  on  that  day  in  favor  of  the  plaintiff 
for  $3,686.36.  On  the  19th  of  June,  1884,  the  clerk  en- 
tered a  judgment  for  $3,772.35,  with  interest  thereon  ai 
the  rate  of  seven  per  cent  per  annum  from  that  date. 
The  further  facts  are  stated  in  the  opinion  of  the  court 

Fisher  Ames,  and  Oearge  D.  Collins,  for  Appellants. 

The  complaint  does  not  allege  that  the  notes  were  exe- 
cuted by  the  defendants  as  copartners.  The  allegation 
of  the  partnership  relation  is  merely  descripHo  personae. 
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(McCord  V.  Seale,  56  Cal.  268 ;  Peder  v.  Epstein,  69  OaL 
456;  Commercial  Bank  v.  Mitchell,  68  CaL  46;  Hunter  v. 
Martin,  57  Cal.  366;  Kendnck  v.  TarbeK,  27  Vt  614; 
Maynard  v.  Fellows,  43  N.  K  257;  Freeman  v.  CampbeU, 
66  CaL  198.) 

5.  Percy  Wright,  and  Severance,  Travers  A  Harnblawmr, 
for  Bespondent. 

The  difference  between  the  amotint  for  whidi  the 
judgment  was  entered  and  the  amount  of  the  verdict 
consisted  of  the  amount  of  the  interest  for  four  months, 
at  seven  per  cent  per  annum,  on  the  amount  of  the  ver- 
dict. This  the  clerk  was  authorized  to  include  in  the 
judgment.     (Code  Civ.  Proc.,  sec  1036.) 

Thoenton,  J. — ^Action  on  two  promissory  notes. 

It  is  urged  that  the  complaint  does  not  show  that  the 
notes  in  suit  were  executed  by  the  defendants  as  copart- 
ners. We  cannot  concur  with  counsel  in  this  conten- 
tion. We  are  of  opinion  that  it  is  substantially  averred 
that  the  notes  were  executed  by  defendants  as  copart- 
ners. This  being  so,  there  is  no  variance  between  the 
proof  and  the  allegations  of  the  complaint 

I'urther,  there  was  no  objection  made  to  the  notes 
when  offered  in  evidence  on  the  ground  that  they  varied 
from  the  averments  of  the  complaint.  If  such  objection 
had  been  made,  it  might  have  been  obviated  by  amend- 
ment. And  as  the  cause  was  tried — as  it  clearly  appears 
it  was — as  if  the  notes  had  been  averred  to  have  been  the 
notes  of  the  copartnership,  we  deem  it  unnecessary  to 
say  anything  further  on  this  point. 

It  is  contended  that  the  delivery  of  the  notes  is  not 
shown  by  the  evidence,  but  the  verdict  is  not  attacked 
on  any  such  ground,  as  there  are  in  the  record  no  speci- 
fications of  the  particulars  in  which  the  evidence  is 
insufficient  to  sustain  the  verdict.  The  point  urged 
cannot  therefore  be  considered. 
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The  further  contention  is  made  that  the  verdict  ia 
against  law,  for  the  reason  that  there  is  no  evidence  that 
there  was  a  delivery  to  the  plaintiff  of  the  notes  sued  on, 
and  the  court  therefore  erred  in  refusing  a  new  triaL 
The  notice  of  intention  to  move  for  a  new  trial  is  no 
part  of  the  record  herein,  unless  made  so  by  a  statement 
or  bill  of  exceptions  (Hook  v.  Hall,  68  CaL  22) ;  and  as 
the  notice  does  not  appear  in  the  statement  herein,  the 
point  is  not  before  us  for  consideration. 

It  is  averred  in  the  complaint  that  Henry  Schammeli 
Frank  B.  Beynolds,  and  William  L.  Bolte,  constituted 
the  firm  of  Schammel;  Eeynolds  &  Co.  The  two  first 
mentioned  appeared  and  answered.  There  was  no  ap- 
pearance by  Bolte,  and  no  entry  of  default  against  him 
for  not  answering.  There  is  uncontradicted  evidence 
in  the  record  that  Bolte  committed  suicide  within  two 
days  after  the  action  was  begun;  and  as  his  default  was 
not  entered,  it  may  well  be  inferred  that  he  was  not 
served.  The  cause  came  on  for  trial  on  the  twentieth 
day  of  February,  1884,  and  on  the  same  day  a  verdict 
was  entered  in  the  following  words: — 

"We,  the  jury,  in  the  above-entitled  action,  find  for 
the  plaintiff,  and  assess  the  damages  in  the  sum  of 
thirty-six  hundred  and  eighty-six  and  35-100  dollars 
($3,686.35)." 

This  verdict  couid  only  regularly  have  been  against 
the  defendants  who  appeared  and  answered.  It  could 
not  have  been  against  Bolte  if  he  was  served,  and  had 
lived  until  the  trial,  unless  he  had  answered.  If  he  was 
served  and  failed  to  answer,  then  his  default  should 
regularly  have  been  entered.  If  he  was  not  served, 
then  the  action  should  regularly  have  proceeded  against 
the  defendants  who  were  served  (Code  Civ.  Proc,  ?ec. 
414),  or  who  appeared  and  answered.  In  no  event,  in 
a  regular  course  of  procedure,  could  there  have  been  a 
verdict  against  him.  We  think,  therefore,  that  this  ver- 
LXXV.  Cal.— 38 
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diet  should  be  held  to  be  a  verdict  only  against  Scham- 
mel and  Reynolds,  who  answered. 

On  this  verdict  a  judgment  was  entered  against  Scham- 
mel, Reynolds,  and  Bolte.  This  clearly  appears  from 
iie  judgment  entry. 

Further,  judgment  was  entered  by  the  clerk  on  the 
verdict  for  $3,772.35  (eighty-six  dollars  more  than  the 
amount  of  the  verdict  returned),  with  interest  at  the  le- 
gal rate  from  the  time  it  was  made.  This  was  in  excess 
of  the  authority  vested  in  the  clerk  by  the  statute.  The 
judgment  should  have  been  entered  for  the  amount  of 
:he  verdict,  with  interest  at  the  legal  rate  from  the  day 
^n  which  it  was  returned  by  the  jury.  The  respond- 
ents' mode  of  accounting  for  the  insertion  of  a  sum 
greater  than  the  verdict  on  the  judgment  is  not  sus- 
tained by  the  record,  and  if  it  was,  it  would  not  be  in 
accordance  with  the  mode  pointed  out  by  statute. 

The  judgment  should  be  modified  in  accordance  with 
the  preceding  by  striking  out  the  name  of  William  L. 
Bolte,  and  by  inserting  in  it  the  amount  stated  in  the 
verdict  as  returned,  viz.,  $3,686.35. 

We  find  no  other  errors  than  the  above  in  the  record. 

The  order  denying  a  new  trial  is  affirmed.  The  judg- 
jicDt  is  reversed,  and  the  cause  remanded  to  the  court 
bcl(.w,  with  directions  to  modify  the  judgment  in  the 
manner  pointed  out,  and  as  so  modified  is  affirmed. 
Cut  as  this  modification  might  have  been  made  in  the 
court  below  without  an  appeal  to  this  court,  the  appel- 
laiit  will  recover  no  costs  on  this  appeal. 

Ordered  as  above. 

McFarland^  J.,  and  SHABPSTsm^  J.,  oonconed. 
Hearing  in  Bank  denied. 
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[No.   11006.     In  Bank.— AprU  21,   1888. J 

JAMES  W.  MOYLE  et  al..  Appellants,  v.  W.  J. 
LAXDKKS,  Admi.nmstratou,  etc.,  of  Michael  Lah- 
DEES,  Deceased,  et  ai^,  Bespondents. 

Appeal — Service  of  Notice — ^Deatu  of  Respondent. — Where  an  ap- 
pellant, in  ignorance  of  tlie  death  of  the  respondent,  serves  a  notice 
of  appeal  on  the  attorney  who  had  appeared  for  the  latter,  and  the 
service  is  accepted  by  him,  the  appeal  will  not  be  dismissed  on  a 
motion  made  by  the  attorney  who  accepted  the  service,  on  the 
groimd  that  the  service  was  void,  because  made  after  the  death  of 
the  respondent. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

Motion  to  dismiss  appeal  The  facts  are  stated  in  the 
opinion  of  the  court. 

L,  E.  BvXkeley,  for  Appellants. 

Henry  G.  Sieberst,  and  D.  L.  Smoot,  for  Administrator 
of  M.  Landers. 

McFaeland,  J. — This  case  is  now  before  us  upon  a 
a  motion  to  dismiss  the  appeal  as  to  the  respondent 
Michael  Landers,  and  his  legal  representatives. 

Upon  an  examination  of  the  papers,  we  find  that  there 
were  several  defendants  in  the  court  below,  and  that 
they  all  appeared  by  the  same  attorney  of  record.  Judg- 
ment went  for  defendants;  and  in  due  time  plaintiifs 
filed  their  notice  of  appeal,  and  served  it  on  the  said 
attorney  of  record,  who  accepted  service  for  all  the  de- 
fendants. As  a  matter  of  fact,  however,  the  defendant 
Micliael  Landers  had  died  between  the  entry  of  the 
judgment  and  the  sennce  of  the  notice  of  appeal, — this 
fact  being  unknown  to  plaintiffs  or  their  attorney.  And 
this  motion  is  based  on  the  ground  that  the  service  of 
the  notice  of  appeal  was  void,  because  at  the  time  of  the 
service  the  said  Landers  was  dead;  and  it  is  made  by 
the  same  attorney  who  accepted  the  service. 
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In  such  a  case  this  court  will  not  entertain  a  motion 
to  dismiss  the  appeal  made  by  the  attorney  who  accepted 
service  for  the  dead  man.  The  motion  to  dismiss  it 
denied  without  prejudice, 

Skabls,  0.  J.,  Patkbson,  J.,  and  Shabpstbin^  J.,  oon- 
•urred. 


[No.   12395.     In  Bank.— April  21,  M88.] 

ABEL  F.  CARPENTER  bt  ai..,  Pbtitionbbs,  v.  SUPE- 
RIOR  COURT  OF  SAN  JOAQUIN  COUNTY,  E»- 

BPONDENT. 

ilODLs  IN  Which  a  DECisioif  hat  bb  Rbviewvd.— -Where  a  eaiue  hat 
been  regularly  heard  and  decided,  it  can  be  reviewed  only  in  the 
modes  provided  by  the  statute.  The  trial  court  cannot  upon  an 
application  not  authorized  by  statute  set  aside  its  decision  for 
mere  error  not  amounting  to  want  of  jurisdiction. 

b*— Terics  of  Goubt. — ^This  rule  is  not  affected  by  the  fact  that  terms 
of  court  have  been  aboiiBhed. 

Ib. — Oboebs  Impbovidentlt  Maob — Pbbsumftion.— The  rule  does  not 
prevent  the  trial  court  from  setting  aside  orders  or  judgments 
which  were  improvidently  and  unintentionally  made.  But  it  will 
not  be  presumed  that  an  order  or  judgment  was  of  that  character i 
such  a  case  must  be  affirmatively  shown. 

Bbview  nr  Unauthobizeo  Mode — Jubibdiotiok. — ^The  objection  that  a 
court  has  reviewed  its  decision  in  an  unauthorized  mode  goes  to  the 
power  of  the  court;  and  its  action  may  be  annulled  on  oertiararu 

OUABDIAN  AD  LiTKM — PBOBATB  PBOCEEDHrGS — ^ATTOBinET  VOB  MmOBS.^- 

The  provisions  in  relation  to  guardians  ad  Uimn  for  minor  defend- 
ants, in  the  chapter  on  parties  to  civil  actions,  do  not  apply  to 
probate  proceedings.  The  special  proceedings  as  to  attorneys  for 
minors  govern  the  matter. 

Id. — ^An  attorney  for  minor  defendants,  app<^nted  bj  the  probate  Judges 
after  service  of  citation,  to  represent  the  minor  upon  a  contest  as  to 
the  validity  of  a  will,  is  to  all  intents  and  purposes  a  goardian  ad 
Utem,  although  not  called  by  that  name. 

iB. — ^It  is  not  necessary  that  there  should  be  a  nsrw  guardian  ad  Uiam 
every  time  a  pleading  is  amended. 

Application  for  a  writ  of  certiorari     The  faeti  aie 
•teted  ia  ike  opinion. 
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Sawyer  &  Burnett,  for  Petitioners. 

Carter  £  Smith,  and  S.  D.  Woods,  for  Bespondent 

'Hayute,  0. — ^Demurrer  to  a  petition  for  a  writ  of  cer^ 
tiorari.  Tlie  facts  shown  hj  the  petition  are  substan- 
tially as  follows: — 

A  document  purporting  to  be  the  will  of  Charles  W. 
Carpenter,  deceased,  was  admitted  to  probate,  and  letters 
testamentary  were  issued  to  the  executor  named  therein. 
Subsequently,  and  within  the  year,  the  petitioners  com- 
menced proceedings  to  contest  the  validity  of  the  wilL 
A  trial  was  had;  the  jury  found  against  the  validity  of 
the  will,  and  the  court  entered  judgment  accordingly. 
A  motion  for  a  new  trial  was  made  and  denied.  After 
all  this  had  occurred,  certain  minors,  for  whom  an  attor- 
ney had  been  appointed  by  the  court  (through  which 
attorney  they  had  appeared  and  taken  part  in  the  pro- 
ceeding), made  a  motion  to  have  all  the  proceedings  set 
aside,  main]y  on  tlie  ground  that  they  had  not  been 
represented  by  a  guardian  ad  litem.  The  court  granted 
this  motion,  and  set  aside  the  verdict  and  judgment,  and 
the  application  is  for  a  writ  to  annul  such  action.  The 
demurrer  is  on  the  ground  that  the  petition  does  noi 
state  facts  sufficient  to  constitute  a  cause  of  action. 

After  judgment  upon  the  verdict  had  been  entered  and 
a  nioxion  for  a  now  trial  had  been  regularly  made  and 
denied,  the  court  below  was  not  authorized  to  set  aside 
its  action  for  mere  error.  (Coombs  v.  Hibberd,  43  Cal. 
452;  People  v.  Center,  61  CaL  194;  Odd  Fellows'  Bank  v. 
Deuprey,  66  Cal.  169 ;  Borland  v.  Cunningham,  66  Cal. 
484;  Lang  v.  Superior  Court,  71  Cal.  491.)  The  foimda- 
tion  of  this  rule  is,  that  the  modes  in  which  a  decisioa 
may  be  reviewed  are  prescribed  by  statute,  and  the  courts 
are  not  at  liberty  to  substitute  other  modes  in  their  place. 
Such  being  the  foundation  of  the  rule,  it  is  not  affected 
by  the  fact  that  terms  of  court  are  abolished;   and   the 
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decision  in  Estate  of  Langan,  74  Cal.  353,  has  no  appli- 
cation. That  case  has  reference  to  proceedings  taken 
and  orders  made  irregularly  and  through  inadvertence. 
To  such  misprisions  and  inadvertencies  the  rule  in  ques- 
tion has  no  application.  Thus  where  a  motion  for  new 
trial  was  granted  without  any  submission  of  the  motion, 
and  before  the  record  upon  the  motion  was  completed,  it 
was  held  to  be  proper  for  the  aggrieved  party  to  move  to 
have  the  order  granting  the  new  trial  set  aside.  {Morris 
V.  De  Cells,  41  Cal.  331;  and  see  also  De  Gaze  v.  Lynch, 
42  Cal.  363;  Hall  v.  Polaclc,  42  Cal.  218.)  In  such  cases 
the  fact  that  the  order  was  irregularly  and  improvidently 
made  takes  it  out  of  the  general  rule.  (Compare  Bousset 
V.  Boyle,  45  Cal.  69.)  Such  a  state  of  things,  being  of 
rare  occurrence,  is  not  presumed,  but  must  be  affirma- 
tively shown. 

The  objection  that  the  court  has  acted  in  an  unauthor> 
ized  mode  goes  to  the  power  of  the  court,  and  hence  its 
action  may  be  reviewed  on  certiorari,  for  which  the  case 
of  Lang  v.  Superior  Court,   above  cited,  is  a  precedent 

It  is  true  that  a  decision  which  is  absolutely  void  may 
be  brushed  aside  at  any  time  and  in  any  mode.  (People  v. 
Oreene,  74  Cal.  400.)  But  nothing  short  of  such  validity 
would  justify  such  action.  The  question,  therefore,  is, 
whether  the  verdict  and  judgment  against  the  will  were 
absolutely  void. 

The  notice  of  motion  to  set  them  aside  states  several 
grounds  upon  which  the  motion  was  to  be  made,  viz.: 
1.  That  they  were  "against  law."  This  is  too  vague  to 
mean  anything  more  than  that  they  were  erroneous, 
which,  as  we  have  seen,  is  not  a  question  which  the  court 
was  authorized  to  consider  on  such  an  application.  2. 
That  "there  never  was  any  service  of  citation  in  said 
matter,  contest,  and  cause  had  or  made  upon  said  propc 
nent."  This  is  expressly  negatived  by  the  allegations  of 
the  petition  for  the  writ,  which  must  be  assumed  to  be 
true.     3.     That  no  guardian  ad  litem  was  appointed  for 
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the  minors,  and  that  therefore  the  appearance  for  them 
was  unauthorized. 

The  last  ground  is  the  one  upon  which  the  counsel  for 
respondents  rely.  The  position  is  based  upon  the  propo- 
sition that  the  provisions  in  relation  to  guardians  ad 
litem,  in  the  chapter  on  parties  to  civil  actions,  apply 
to  probate  proceedings. 

But  in  the  first  place,  we  do  not  think  that  the  pro- 
visions referred  to  apply  to  probate  proceedings.  It  has 
been  held  that  for  some  purposes  probate  proceedings 
are  not  "civil  actions."  {Estate  of  Scott,  15  Gal.  220; 
Ex  parte  Smith,  53  Cal.  204.)  And  we  do  not  think  they 
are  to  be  considered  civil  actions  or  proceedings  within 
the  meaning  of  the  said  provisions.  If  these  general 
provisions  were  intended  to  apply  to  probate  proceed- 
ings, what  was  the  use  of  making  special  provisions  in 
reference  to  the  appointment  of  attorneys  for  minors  in 
such  proceedings?  Is  it  not  to  be  inferred  that  the 
special  provisions  were  put  in  because  the  general  ones 
were  not  intended  to  apply?  This  inference  is  strength- 
ened when  the  provisions  are  considered  together.  The 
thing  which  a  guardian  ad  litem  is  appointed  to  do  is 
to  "represent''  the  infant  in  the  action  or  proceeding 
(Code  Civ.  Proc.,  sec  372),  by  which  we  understand  that 
he  is  to  conduct  and  control  the  proceedings  on  behalf 
of  the  infant  Now,  the  attorney  for  minors  in  probate 
proceedings  is  to  "represent"  the  minor  (Code  Civ. 
Proc.,  sec.  1718),  and  so  far  as  he  is  concerned,  to  con- 
duct and  control  the  proceedings;  so  that  if  the  general 
provisions  apply,  it  would  be  possible  to  have  two  repre- 
sentatives of  the  minor  in  the  same  contest,  neither  of 
whom  would  be  subordinate  to  the  other.  We  do  not 
think  such  a  result  could  have  been  intended. 

But  if  the  provisions  in  the  chapter  on  parties  to  civil 
actions  are  assumed  to  have  been  intended  to  apply  to 
probate  proceedings,  we  think  they  were  substantially 
complied  with. 


Digitized  by 


Google 


600  Oabpxnteb  v.  Superiob  Court.  Sup.   Ct 

The  petition  shows  that  on  the  filing  of  the  papers  for 
contestant,  ^^a  citation  was  issued  to  the  said  executor, 
and  all  the  said  legatees  and  devisees;  ....  that  said 
citation  was  immediatelj  served  by  the  sheriff  upon  each 
of  said  legatees  and  devisees  and  said  executor,  bj  deliv- 
ering, etc.,  ....  that  thereafter,  on  the  thirty-first  day 
of  January,  the  said  superior  court  duly  made  an  order,*' 
etc.  The  order  referred  to  appointed  an  attorney  "to 
represent  in  all  the  proceedings  in  this  court"  the  said 
minors  (naming  them).  The  term  "guardian  ad  litem** 
is  not  used.  But  the  attorney  was  appointed  to  perform 
the  functions  of  a  guardian  ad  literriy  and  the  neglect  to 
call  him  by  a  certain  name  is  unimportant  It  is  true 
that  it  does  not  appear  at  whose  instance  the  appoint- 
ment was  made,  nor  whether  there  was  an  interval  of 
ten  days  between  the  service  and  the  appointment  But 
it  appears  that  the  appointment  was  after  the  service. 
And  that  is  sufficient  to  prevent  the  proceedings  from 
being  absolutely  void.  For,  as  observed  by  the  learned 
counsel  for  the  respondents,  "there  is  a  vast  difference 
between  an  erroneous  appointment  of  a  guardian  and  no 
appointment  at  all." 

Nor  is  it  material  that  there  was  no  reappointment  of 
the  attorney  after  the  sustaining  of  his  deuiurrer  and 
the  amendment  of  the  petition.  It  is  not  necessary  that 
there  should  be  a  new  guardian  ad  litem  every  time  a 
pleading  is  amended. 

We  think,  therefore,  that  the  verdict  and  judgment 
against  the  validity  of  the  will  were  not  void.  It  results 
that  the  court  had  no  power  to  set  them  aside,  and  there 
being  no  appeal  {Estate  of  Callahan,  60  Gal.  233;  Estate 
of  Sbarbaro,  70  Cal.  147),  the  party  is  entitled  to  the 
writ. 

We  therefore  advise  that  the  demurrer  to  the  petition 
be  overruled,   with   leave   to   answer  within   twenty  daysi 

Belcheb,  C.  C,  and  Foote,  C.«  concurred. 
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The  CoxjET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  demurrer  to  the  petition  is  overruled,  with 
leave  to  answer  within  twenty  days* 

Mr.  Justice  Patbbson  did  not  participate  in  the  de- 
cision* 


[No.  11209.    Department  One.— April  24,  1888.] 

MECHANICS'    FOUNDEY    OF    SAN    FEANOISOO, 
Appellant,  v.  JOSEPH  E.  RYALL,  Bxspokdxnt. 

iNJXTNOnON    TO    RESTRAIN    TRESPASS — IBBEPASABUB    INJUBT. — ^BefOT«   a 

court  of  equity  will  interfere  to  restrain  a  trespass,  it  must  appear 
that  the  injury  to  result  from  the  trespass  will  be  irreparable  in 
its  nature;  it  is  not  sufficient  simply  to  allege  that  fact,  but  it  mnst 
be  shown  how  and  why  it  will  be  so. 
Id. — ^INSOLTENCT  OF  TRESPASSER. — ^A  trcspass  will  not  be  restrained 
merely  because  the  trespasser  is  insolvent. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  action  was  brought  to  restrain  the  defendant  from 
trespassing  into  and  upon  the  foundry  of  the  plaintiff. 
The  allegations  of  the  original  complaint  are  stated  in 
the  former  opinion,  reported  in  62  CaL  416.  The  fur- 
ther facts  are  stated  in  the  opinion. 

Manuel  Eyre,  for  Appellant 

JK.  Percy  Wright,  lot  Bespondent. 

Belcheb,  C.  C. — ^This  action  was  brought  to  obtain 
an  injunction  restraining  the  defendant  from  doing  cer^ 
tain  acts  complained  of  by  plaintiff.  The  case  was  be- 
fore this  court  on  a  former  appeal,  and  it  was  held  that 
the  complaint,  as  then  framed,  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  (62  Cal.  416.) 
The  allegations  of  the  complaint  are  set  out  in  the  opin- 
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ion.  When  the  case  went  back  to  the  superior  court,  an 
amended  complaint  was  filed,  and  to  that  a  general  de- 
murrer was  interposed  and  sustained.  Plaintiff  declined 
to  further  amend  its  complaint,  and  thereupon  judgment 
was  entered  dismissing  the  action. 

The  additional  allegations  in  the  amended  complaint 
are, — 

"That  an  action  at  law  will  be  wholly  inadequate  to 
protect  this  plaintiff;  that  a  continuance  of  such  acta — 
and  defendant  announces  his  positive  determination  so 
to  continue  them  each  day — ^will  work  irreparable  injury 
to  this  plaintiff;  that  if  not  restrained,  such  acts  will, 
before  it  will  be  possible  to  obtain  a  decision  in  an 
action  at  law,  work  irreparable  injury  to  this  plaintiff, 
and  utterly  ruin  its  business. 

"That  said  defendant  is  utterly  unable  to  respond  in 
damages;  that  he  is  impecunious  and  totally  without 
means;  that  pecuniary  compensation  for  the  actual 
damages  from  day  to  day  will  not  afford  adequate  relief, 
nor  prevent  the  continuance  of  said  intrusions,  and  re- 
straint is  necessary  to  prevent  multiplicity  of  suits.*' 

It  was  alleged  in  the  original  complaint  that  defend- 
ant was  a  stockholder  in  the  corporation  plaintiff,  and 
in  the  amended  complaint  that  he  was  a  stockholder  and 
director  of  the  corporation.  This  allegation  was  stricken 
out  of  the  amended  complaint,  but  on  whose  motion  or 
for  what  reason  it  was  done  does  not  appear.  If  defend- 
ant was  in  fact  a  stockholder  and  director  of  the  cor- 
poration, it  is  not  easy  to  see  how  he  oould  be  called  a 
trespasser  for  doing  the  acts  complained  of.  But  how- 
ever this  may  be,  before  a  court  of  equity  will  interfere 
to  restrain  a  trespass,  it  must  appear  that  the  injury  to 
result  from  the  trespass  will  be  irreparable  in  its  nature. 
And  it  is  not  suficient  simply  to  allege  that  fact,  but  it 
must  be  shown  to  the  court  how  and  why  it  will  be  so. 

"The  mere  allegation  that  irreparable  injury  will 
result   to   the    complainant    unless    protection   is   extended 
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to  him  is  not  sufficient  j  the  facts  must  be  stated,  that 
the  court  may  see  that  the  apprehensions  of  irreparable 
mischief  are  well  founded."  (Carlisle  v.  Stevenson,  3  Md. 
Ch.  499;  Waldran  v.  Marsh,  6  Oal.  120;  Turnpike  Co.  v. 
Supervisors  of  Yvha,  13  CaL  190;  High  on  Injunctions, 
2d  ed.,  sec.  722.) 

Nor  will  equity  interpose  to  restrain  a  trespasser  sim- 
ply because  he  is  a  trespasser  and  is  insolvent  Othei 
facts  and  circumstances  must  be  shown  before  the  ex- 
traordinary remedy  of  injunction  can  be  invoked. 

"The  fact  that  a  trespasser  is  insolvent  will  not  give 
chancery  jurisdiction  to  enjoin  his  acts,  where  the  other 
circumstances  of  the  case  preclude  it.  (Centerville  & 
A.  T.  Co.  V.  Bamett,  2  Ind.  536;  High  on  Injunctions, 
2d  ed.,  sec  701.) 

There  may  be  other  efficient  means  of  preventing  the 
commission  of  the  threatened  trespass,  which  can  be 
availed  of  without  any  violation  of  law,  and  if  so,  such 
means  should  first  be  resorted  to.  In  the  case  last  above 
cited,  where  an  injunction  was  asked  to  restrain  tres- 
passers, it  was  said:  "If  these  men  are  not  responsible 
for  their  acts  in  damages,  we  should  suppose  they  might 
be  crowded  out  of  the  way  by  a  moliter  manus  imposuit.'* 

Many  cases  might  be  mentioned  where  this  rule  would 
be  applicable.  For  example,  if  one  should  discharge  his 
cook  or  a  clerk  in  his  store,  and  the  cook  or  clerk  should 
return  and  insist  upon  his  right  to  occupy  his  former 
place  in  the  kitchen  or  at  the  counter,  and  should 
threaten  to  continue  to  do  so  every  day,  to  the  exclusion 
of  any  other  cook  or  clerk,  no  one  would  think  it  neces- 
sary to  ask  for  an  injunction  to  stop  the  intrusions,  or 
that  a  court  of  equity  would  grant  the  relief  if  it  were 
asked  for. 

We  see  no  reason  why  the  same  rule  should  not  be 
applied  here.  If  the  defendant  had  no  right  to  enter 
and  occupy  a  place  in  the  plaintiff's  foundry,  it  would 
seem    that    he   might    easily    have   been    stopped    at    the 
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door,  or,  having  entered,  have  been  put  out  by  calling  in 
a  policeman  if  necessary. 

In  our  opinion,  the  demurrer  was  properly  siistained, 
and  the  judgment  should  be  affirmed. 

FooTS^  C,  and  Eatns,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  11342.     Department  One. — April  26,  1888.1 

HUMBOLDT  COUNTY,  Respondent,  v.  J.  O.  DINS- 
MORE,  Appellant. 

PuBUo  Road— PETrriON — Fbeeholders. — Under  section  2682  of  the 
Political  Code,  a  petition  for  the  construction  of  a  public  road  need 
not  allege  that  the  petitioners  are  freeholders  of  the  road  district 
wherein  the  proposed  road  is  to  be  constructed,  and  taxable  therein 
for  road  purposes. 

Id, — ^BoAD  District — Judicial  Notice  of  Location. — ^The  courts  will 
take  judicial  notice  that  a  road  district  alleged  to  be  in  Humboldt 
County  is  in  the  state  of  California. 

Id. — ^Appboyal  of  Bond. — ^An  order  of  the  board  of  supervisors,  recog- 
nizing the  petition  for  the  construction  of  the  road  and  the  accom- 
panjing  bond  as  being  such  as  is  required  by  law,  and  ordering 
viewers  to  be  appointed,  is  sufficient  evidence  of  an  approval  of  the 
bond  by  the  board. 

Id. — Obdeb  fob  View — Pbesuhptions. — In  the  absence  of  affirmative 
proof  to  the  contrary,  it  will  be  presumed,  in  support  of  an  order 
appointing  viewers,  that  the  board  of  supervisors  determined  the 
fact  that  the  petition  was  presented  and  signed  by  at  least  ten  free- 
holders of  the  road  district  taxable  therein  for  road  purposes,  that 
one  of  the  viewers  is  a  surveyor,  and  that  all  of  the  viewers  are 
disinterested  citizens  of  the  county,  and  not  petitioners. 

lb. — ^Notice  to  IjAnd-owneb. — Under  section  2686  of  the  Political  Code, 
the  notice  required  to  be  given  by  the  viewers  to  the  owner  of  the 
land  over  which  the  road  passes,  of  tbe  proposed  route,  need  not  be 
in  writing. 

Id. — Repobt  of  Viewers. — Under  section  2686  of  the  Political  Code,  the 
viewers  are  not  required  to  state  in  their  report  as  a  fact  that  they 
have  ascertained  the  necessity  for  the  road,  or  that  the  same  should 
be  opened. 

Id. — SuBVEY  OF  Road. — ^The  survey  of  the  road  need  not  appear  upon 
the  records  of  the  board  of  supervisors. 
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Id. — ^Appsoval  of  Report  of  Vicwess. — ^Tbe  order  of  tbe  board  of  bu- 
pervisors  approving  the  report  of  the  yiewera  cannot  be  eollaterally 
attacked  on  the  ground  that  it  was  made  upon  insufficient  evidence. 

Id.~Width  of  Road.— Under  section  2681  of  the  Political  (lode,  the 
board  of  supervisors  has  discretion  to  make  the  road  sixty  feet  wide. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Humboldt   Oounty,   and   from   an  order  refusing  a  new 

trial. 

The  facts  are  stated  in  the  opinion. 

E,   W.   Wilson,  and   Wallace  Dinsmare,  for  Appellant 

J.  D.  H.  Chamberlain,  and  George  W.  Hunter,  for  Re- 
spondent 

FooTE,  C. — This  action  was  instituted  under  title  7 
(seven)  of  part  8  (three)  of  the  Code  of  Civil  Procedure, 
for  the  condemnation  of  a  strip  of  land  belonging  to 
Dinsmore^  the  appellant,  alleged  to  be  necessary  for  and 
to  be  used  as  a  public  highway. 

Judgment  was  made  and  entered  for  the  plaintiff  and 
from  that,  and  an  order  refusing  him  a  new  trial,  the 
defendant  has  appealed,  the  case  coming  here  upon  the 
judgment  roll  and  a  bill  of  exceptions. 

It  is  claimed  that  the  trial  court  erred  in  admitting  in 
evidence  the  petition  for  the  road, — 

1.  Because  it  did  not  show  that  the  proposed  road  was 
in  the  road  district  in  which  the  petitioners  reside,  or  that 
it  was  in  the  state  of  California. 

2.  That  it  did  not  describe  particularly  the  road  to  be 
constructed,  but  only  a  surveyed  line  over  the  general 
route  thereof; 

8.  That  the  petition  does  not  show  over  what  land  the 
proposed  road  will  run. 

In  this  connection,  it  may  be  stated  that  on  the  trial 
it  was  admitted  by  the  appellant  that  the  persons  who 
signed  the  petition  were  freeholders  within  road  district 
No.  6. 
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Section  2682  of  the  Political  Code,  which  defines  what 
must  be  the  character  of  such  a  petition^  is  in  this  lan- 
guage:— 

"Petition  must  set  forth  and  describe  particularly  the 
road  to  be  abandoned,  discontinued,  altered,  or  con- 
structed, and  if  the  road  is  to  be  altered,  laid  out  or 
constructed,  the  general  route  thereof,  over  what  lands, 
who  the  owners  thereof  are,  whether  such  of  them  as 
can  be  found  consent  thereto,  and  if  not,  the  probable 
cost  of  the  right  of  way  where  such  consent  is  not  had 
the  necessity  for  and  the  advantages  of  the  proi)osed 
road.'^ 

It  will  be  perceived  at  a  glance  that  the  requirements 
for  a  proper  petition  under  the  statute  do  not  include 
an  allegation  that  the  signing  petitioners  are  ten  free- 
holders of  the  road  district,  and  taxable  therein  for  road 
purposes,  wherein  the  proposed  road  is  to  be  constructed. 
This  was  something,  therefore,  which  the  board  had  the 
jurisdiction  to  determine  as  a  fact  on  the  hearing  of  the 
matter,  from  the  evidence  before  them,  irrespective  of 
the  question  as  to  what  the  petition  may  have  averred. 
For  this  reason  the  first  objection  to  the  introduction  of 
the  petition  is  untenable. 

It  is  plain  that  the  road  district  was  in  Humboldt 
County,  and  that  is  a  county  in  the  state  of  California  of 
which  judicial  notice  is  taken. 

We  think  the  petition  sufficiently  describes  the  road  to 
be  constructed,  and  over  whose  land  it  was  to  run. 

An  objection  was  made  to  the  introduction  in  evidence 
of  the  bond  which  the  statute  requires  to  accompany  the 
petition  (Pol.  Code,  sec.  2683),  that  it  was  never  approved 
by  the  board  of  supervisors. 

The  order  of  the  board  recognizing  the  petition  and 
bond  as  being  such  as  are  required  by  law,  and  ordering 
viewers  to  be  appointed,  is  sufficient  evidence  of  an  ap- 
proval of  the  bond. 

It  was  also  objected  to  the  introduction  in  evidence  of 
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the  order  last  named,  that  the  board  did  not  possess  the 
power  to  act  on  the  petition  before  determining  the  fact 
that  it  was  signed  by  ten  freeholders  of  the  road  district 
taxable  therein  for  road  purposes;  and  that  the  order 
was  void  because  neither  it  nor  any  of  the  other  proceed- 
ings of  the  board  show  that  one  of  the  viewers  was  a 
surveyor,  and  because  it  is  not  anywhere  shown  that  tho 
viewers  were  disinterested  citizens,  but  not  petitioners. 

These  objections  were  overruled,  and  an  exception 
taken. 

It  ifl  undoubtedly  true  that  the  board,  in  order  to  ac- 
quire the  right  to  cause  a  view  and  survey  of  a  proposed 
public  road,  must  first  be  satisfied  that  the  petition  is  pre- 
sented and  signed  by  at  least  ten  freeholders  of  the  road 
district,  taxable  therein  for  road  purposes,  in  which  the 
road  is  to  be  constructed,  and  that  a  valid  order  for  such 
view  and  survey  must  include  in  the  number  of  viewers 
a  surveyor,  and  that  all  such  viewers  must  be  disinter- 
ested citizens  of  the  county,  and  not  petitioners.  But 
does  it  follow,  in  the  absence  of  affirmative  proof  to  the 
contrary,  that  all  these  matters  were  not  rightfully  de- 
termined by  the  board  of  supervisors  when  they  made 
the  order  appointing  the  viewers?  Is  not  their  order  in 
the  premises  conclusive  upon  the  matter,  unless  the  con- 
trary appears  by  the  record? 

It  has  been  held  that  the  board  of  supervisors,  in  de- 
termining matters  of  this  kind,  exercise  judicial  functions. 
(Damrell  v.  San  Joaquin  Co.,  40  Cal.  158.) 

"An  inferior  board  may  determine  conclusively  its  own 
jurisdiction  or  power  by  adjudicating  the  existence  of  facts 
upon  the  existence  of  which  its  jurisdiction  or  power  de- 
pends."    (In  re  Grove  Street,  61  Cal.  453.) 

In  Tehama  County  v.  Bryan,  68  Cal.  57,  and  Butte 
County  V.  Boydstun,  68  Cal.  189,  it  seems  to  have  been 
settled,  as  to  those  matters  of  fact  which  the  board  of 
supervisors  have  jurisdiction  to  determine,  that  their  judg- 
ment is  final  and  conclusive. 
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Hence  we  perceive  no  error  in  allowing  the  order  of 
the  board  appointing  the  viewers  to  be  introduced  in  evi- 
dence. Besides,  upon  the  point  that  no  surveyor  was 
appointed  among  the  viewers,  it  affirmatively  appears  from 
the  record  that  one  was  appointed. 

It  is  next  objected  that  the  viewers  report  was  inad- 
missible  upon  various  grounds,  which  we  will  examine. 

The  viewers  did  notify  the  defendant  of  the  proposed 
road,  and  he  was  present  when  the  survey  was  made,  and 
the  statute  (Pol.  Code,  sec  2685)  does  not  require  that 
notice  to  be  in  writing. 

In  section  2686  of  the  Political  Code  (which  specifies 
the  particular  matters  which  their  report  shall  contain) 
we  do  not  perceive  that  the  viewers  are  required  to  state 
as  a  fact  that  they  have  ascertained  the  necessity  for  the 
road,  or  that  the  same  should  be  opened.  Therefore,  the 
fact  that  the  report  did  not  contain  a  finding  upon  those 
matters  did  not  deprive  the  board  of  supervisors  of  the 
power  to  adjudicate  in  the  premises.  {Tehama  Co.  v. 
Bryan,  supra.) 

Taking  the  report  of  the  viewers  and  the  map  of  the 
survey  which  is  returned,  and  the  petition,  which  is  made 
a  part  of  the  report,  it  is  easy  to  determine  with  certainty 
the  termini  and  description  of  the  road. 

There  is  nothing  in  the  law  which  requires  the  survey 
to  appear  upon  the  records  of  the  board,  hence  the  ob- 
jection taken  to  its  introduction  in  evidence  was  unten- 
able. 

The  statute  (Pol.  Code,  sec  2685)  does  not  require 
that  the  defendant  shall  have  notice  in  writing  of  the 
view.  And  in  this  case  it  appears,  as  before  stated,  that 
he  was  notified  personally  and  was  present 

The  order  approving  the  report  of  the  viewers  is  claimed 
to  be  void,  and  objected  to  as  evidence,  on  grounds  now 
to  be  considered. 

The  defendant,  the  only  complaining  party  in  the 
court  below   and   here,   although   present   when   the  order 
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was  made,  and  represented  by  counsel,  made  no  offer  of 
any  evidence  against  the  new  road,  and  therefore  the 
board  of  supervisors,  on  such  information  as  was  af- 
forded them  by  the  report  of  the  viewers  under  oath, 
and  papers  attached  to  their  report,  acted  upon  matters 
of  fact  within  their  jurisdiction  to  determine.  The  suf- 
ficiency of  that  evidence  was  concluded  by  the  judg- 
ment, which  can  not  be  assailed  collaterally.  (In  re  Orave 
Street,  supra.) 

The  order  of  the  board  of  supervisors  which  approved 
the  report  of  the  viewers  was  not  void  for  the  reason, 
as  alleged,  that  it  included  a  declaration  that  the  road 
should  be  sixty  feet  wide.  The  petition,  a  part  of  the 
report,  and  the  survey,  show  the  necessary  description 
of  the  road,  and  that  it  was  sixty  feet  wide.  Section 
2681  of  the  Political  Code  declares  that  public  highways 
of  the  kind  here  involved  shall  be  at  least  forty  feet  wide; 
hence  the  board  in  this  instance,  if  it  had  the  power,  as 
it  had,  to  approve  the  report  of  the  viewers,  had  the  dis- 
cretion to  make  the  road  sixty  feet  wide. 

We  perceive  no  prejudicial  error  in  the  record,  and  the 
judgment  and  order  should  be  affirmed* 

Belches,  C.  0.,  and  Hatioe,  C,  concurred. 

The   CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed* 
LXXY.  Oau— ^ 


Digitized  by 


Google 


610  White  v.  Sprbckels.  [Sup.  Ct 

[No.  9921.     Department  One.— AprU  26,   1888.] 

EDWARD  WHITE,  Respondent,  v.  OLAUS  SPREOK- 
ELS,  Appellant. 

BouiTDAiET— EsTABLiSHMEiTT  OF  BT  AGREEMENT. — ^Where  coterminou 
proprietors  of  land  in  good  faith  agree  upon,  Hx,  and  establish  a 
boundary  line  between  their  respectire  tracts,  in  which  thej  ae- 
quiesoe,  and  under  which  they  occupy  for  a  period  equal  to  that 
fixed  by  the  statute  of  limitations,  the  line  as  thus  established  is 
binding  upon  them,  and  those  holding  under  them,  or  either  of  them. 

Id. — ^Effect  or  Agreement — ^How  Operates  oh  TnxE. — Such  agree- 
ments are  not  within  the  statute  of  frauds,  because  they  are  not 
considered  as  extending  to  the  title.  They  do  not  operate  as  con- 
veyances so  as  to  pass  title  from  one  to  the  other,  but  proceed  upon 
the  theory  that  the  true  line  of  separation  is  in  dispute,  and  to 
some  extent  unknown,  and  in  such  case  the  agreement  serves  to  fix 
the  line  to  which  the  title  of  each  extends. 

Id. — ^I^CATioN  OF  Boundary. — What  are  boundaries  is  a  matter  of  law; 
but  where  they  are  is  a  matter  of  fact. 

Id. — Erection  of  Division  Fence. — ^A  division  fence  erected  by  one  of 
the  coterminous  proprietors  in  such  a  manner  as  to  include  part  of 
the  land  of  the  other  will  not  be  considered  as  the  established  bound- 
ary line,  unless  the  site  of  the  fence  was  fixed  and  agreed  upon  by 
the  respective  owners  of  the  adjoining  lands  as  their  boundary  line. 

Id. — Finding. — ^The  finding  as  to  the  situation  of  the  boundary  line  in 
question,  held,  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County,  and  from  an  order  refusing  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jarhoe,  Harrison  dk  Ooodfellow,  for  Appellant 

The  fence  was  built  by  the  defendant  tmder  an  agree- 
ment between  himself  and  the  owner  of  the  contiguous 
ranch,  for  the  purpose  of  marking  the  boundary  between 
them.  This  action  of  the  owners  of  the  ranches  is  such 
a  mutual  declaration  by  them  to  each  other  of  what  is 
the  true  line,  and  such  an  establishment  thereof  by  them, 
that  neither  they  nor  their  grantees  can  afterwards  dis- 
pute such  declarations.     (Civ.  Code,  sec   1007;  Sneed  v. 
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Osbom,  25  CaL  626;  Columbet  v.  Pacheco,  48  Oal.  895; 
Moyle  V.  Connolly,  50  CaL  295;  Biggins  v.  Champlin,  59 
Cal.  118;  Hastings  v.  Stark,  36  CaL  122;  Johnson  v. 
Brotw,  63  CaL  893 ;  Cooper  v.  Vierra,  59  OaL  282.) 

Jvlius  Lee,  and  Stephen  M.  White,  for  Bespondent 

Seasls^  C.  J. — This  is  an  action  of  ejectment  to  re- 
cover a  strip  of  land  about  two  and  one-eighth  miles  in 
l(:ngth,  and  of  about  one  hundred  feet  in  width,  as  well 
as  a  certain  other  piece  of  land  containing  about  four 
acres. 

Plaintiff  had  judgment  for  restitution  and  for  $86.62, 
the  value  of  the  use  and  occupation  of  the  premises,  and 
for  costs.  Defendant  appeals  from  the  judgment,  and 
from  an  order  denying  a  new  trial. 

Plaintiff  is  the  owner  of  the  Calabassas  rancho,  and 
defendant  is  the  owner  of  the  Aptos  rancho,  which  lies 
west  of  and  adjoins  the  former. 

The  question  involved  relates  to  the  division  line  be- 
tween the  two  ranches. 

It  seems  that  in  1875,  William  H.  Patterson,  who 
then  owned  the  Oalabasas  rancho,  and  defendant  built 
a  division  fence,  which  plaintiff  contends  wrongfully  in- 
cluded the  strip  of  land  in  question. 

At  the  trial  plaintiff  introduced  in  evidence  a  patent 
from  the  United  States  to  the  heirs  of  Pilipe  Hernandez 
for  the  tract  of  land  known  as  the  Calabasas  rancho, 
bearing  date  December  8,  A.  D.  1868;  and  it  was  then 
stipulated  in  open  court  that  on  the  third  day  of  Decem- 
ber, A.  D.  1872,  William  H.  Patterson  had  become  vested 
with  the  title  to  all  of  the  land  embraced  in  said  patent 

The  plaintiff  then  offered  in  evidence  a  deed  of  con- 
veyance of  the  land  described  in  said  patent  from  William 
H.  Patterson  to  A.  B.  Patrick,  bearing  date  August  8,  A. 
D.  1879,  and  a  deed  thereof  from  A.  B.  Patrick  to  the 
plaintiff,   bearing  date   November    1,    1882. 

It  is  also  shown  that  the  said  Calabasas  rancho  has  for 
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its  western  boundary  the  eastern  boundary  of  the  Aptos 
rancho,  and  for  its  southern  boundary  the  northern 
boundary  of  the  San  Andreas  rancho.  Accompanying 
the  patent  aforesaid,  and  as  a  part  thereof,  is  a  map  of 
said  Calabasas  rancho,  of  which  a  copy  is  set  out  in  the 
transcript. 

Plaintifip  then  called  as  a  witness  J.  J.  Lewis,  who  tes- 
tified as  follows: — 

"I  am  a  surveyor  by  profession  and  occupation.  About 
a  year  ago  I  examined  the  premises  and  made  a  map  of 
the  Calabasas  rancho,  including  the  premises  in  contro- 
versy. I  had  before  me  at  the  time,  and  copied,  the  map 
of  said  rancho,  which  is  a  part  of  the  patent  just  given 
in  evidence." 

This  map  made  by  the  witness  was  then  put  in  evi- 
dence by  the  plaintiff,  and  marked  "Plaintiffs  Exhibit 
8,"  and  is  set  out  in  the  transcript  The  witness  then 
testified  further  as  follows: — 

"I  found  a  fence  at  the  westerly  portion  of  said 
rancho,  indicated  on  said  map  by  the  dotted  black  line. 
The  westerly  line  of  the  rancho  is  indicated  on  the  map 
by  the  solid  black  line.  I  found  the  southerly  end  of 
said  fence  by  running  south  62^  west,  7.13  chains  from 
post  marked  S.  A.  !N'o.  2.  Said  post  S.  A.  ITo.  2  was  a 
surveyor's  post,  that  is,  a  large,  square  redwood  post, 
firmly  set  in  the  ground,  with  surveyor's  marks  upon  it 
It  had  apparently  been  there  a  long  time, — five,  ten,  or 
more  years.  I  also  found  a  fence  running  across  the 
comer  of  the  Calabasas  ranch  from  said  post  S.  A.  Na 
2,  as  indicated  in  said  map.  This  fence  cut  o£P,  in  a 
triangular  shape,  about  2.6  acres,  upon  which  was  a  large, 
valuable  spring  of  water. 

"The  plaintiff  showed  me  this  post,  and  pointed  it  out 
as  a  comer  of  the  Calabasas  ranch." 

Defendant's  counsel  objected  to  this  statement  of 
what  the  plaintiff  had  said  or  pointed  out  to  the  witness 


Digitized  by 


Google 


Aprily  1888.J         Whitb  v.  Spseokels.  613 

aa  incompetent,  irrelevant,  ajid  immaterial,  and  asked  to 
have  the  same  stricken  from  the  record. 

The  court  overruled  the  objection  and  denied  the 
motion,  to  which  ruling  the  defendant  then  and  there 
excepted. 

This  ruling  is  assigned  as  error. 

Post  S.  A.  No.  2  is  delineated  and  its  position  given 
upon  the  map,  which  is  a  part  of  the  patent,  and  its 
position,  whether  in  existence  or  not,  is  capable  of  being 
determined  by  actual  survey. 

The  witness  found  the  post  upon  the  ground  marked  as 
in  the  map  specified.  The  fact  that  the  plaintiff  showed 
him  the  post,  and  pointed  it  out  as  a  comer  of  the  Cala- 
basas  ranch,  did  not  militate  against  it  as  a  physical 
fact;  and  the  further  fact  that  plaintiff  said  that  it  was 
a  comer,  etc.,  was  only  in  corroboration  of  what  was 
shown  by  the  map  accompanying  the  patent  already  in 
evidence. 

There  was  also  evidence  tending  to  show  that  Post  S. 
A.  No.  2  has  stood  in  its  present  position  for  at  least  ten 
years. 

The  post  in  question  is  not  upon  the  disputed  line 
between  plaintiff  and  defendant,  which  is  designated  by 
posts  3  and  4,  but,  as  it  turned  out  later  from  the  testi- 
mony of  another  witness,  is  a  stake  on  the  line  dividing 
plaintiff's  ranch  from  the  San  Andreas  ranch,  which  lies 
south  of  it 

The  true  position  of  stake  No.  2  is  fixed  by  the  testi- 
mony of  Thomas  W.  Wright,  the  county  surveyor,  who 
explains  how  he  took  the  calls  from  the  map,  and  meas- 
ured the  distance  from  the  government  section  comer, 
and  found  the  stake  S.  A.  No.  3,  etc.  It  is  true,  Lewis 
found  the  same  stake  by  measuring  from  stake  No.  2, 
just  as  he  should  have  done  if  the  latter  was  in  its  cor- 
rect position,  but  whether  it  was  so  or  not  was  not  an 
established  fact,  except  as  shown  by  the  result,  coupled 
with  the  testimony  of  other  witnesses.     All  of  these  facts 
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appeared  from  his  cross-examination,  and  formed  a  basis 
upon  which  a  motion  to  strike  out  his  testimony  might 
have  been  properly  based;  but  as  these  facts  were  not 
patent  when  the  objection  to  his  testimony  was  made, 
there  was  no  error  in  the  ruling  of  the  court 

Defendant  holds  under  a  patent  for  the  Aptos  rancho, 
from  the  United  States  to  Rafael  Castro,  dated  April  8, 
1860,  by  virtue  of  a  deed  from  said  Castro,  dated  July  6, 
1872.  The  Aptos  ranch  lies  west  of  and  is  bounded  on 
the  east  by  the  Calabasas  rancho,  as  before  stated. 

The  next  contention  of  appellant  is,  that  the  evidence 
was  insufficient  to  show  that  the  land  sued  for  was  any 
part  of  the  Calabasas  ranch. 

The  evidence  tending  to  support  the  finding  of  the 
court  is: — 

1.  That  there  was  a  line  of  stakes,  say  twenty  in  all, 
along  what  plaintifiF  claims  to  be  the  true  line  of  demar- 
cation of  the  two  ranches,  which  are  shown  to  be  some 
eighty  feet  west  of  and  parallel  with  an  old  fence. 

2.  That  when  Spreckels  and  Patterson  were  about  to 
have  a  line  fence  constructed  between  them,  Parker,  who 
was  about  to  build  it,  applied  to  Spreckels  about  making 
the  fence,  and  the  latter  ^'pointed  up  the  valley,  and  said 
I  would  find  the  surveyor  stakes  up  the  valley,  a  little 
this  side  of  an  old  fence'^  that  was  there  at  that  time. 

This  old  fence,  the  witness  says,  "was  about  eighty 
feet  east  of  the  survey  line  that  Spreckels  pointed  me 
to*';  that  subsequently  Spreckels  objected  to  the  new  fence 
being  placed  on  the  line  of  stakes,  and  that  it  was  built 
upon  the  line  of  the  old  fence,  and  about  eighty  feet  from 
the  line  of  stakes. 

8.  The  witness  J.  J.  Lewis  shows  by  diagram  "Ex- 
hibit No.  8,"  which  he  says  is  a  copy  of  the  map  found 
in  the  patent  under  which  plaintiff  holds,  the  western 
boundary  of  the  ranch  of  plaintiff,  and  that  the  fence  is 
east  of  such  boundary,  and  runs  substantially  parallel 
therewith,  being  1.23  chains  east  therefrom  at  the  south 
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end,  and  1.87  chains  east  from  such  western  boundary 
at  the  north  end. 

4.  The  testimony  of  Thomas  W.  Wright,  the  county 
surveyor,  is  to  the  e£Fect  that  he  ran  the  line  of  the  Cala- 
basas  ranch  twice,  as  far  as  the  county  road,  once  for 
Castro  and  once  for  defendant  He  says  it  is  a  section 
line.  He  says  he  took  the  calls  from  the  map,  and  set 
the  stake  No.  3  for  the  southwest  comer. 

A  reference  to  the  map  shows  stake  No.  3  to  be  at  the 
southwest  comer  and  upon  the  west  line  as  claimed  by 
plaintiff,  and  upon  the  section  line. 

The  strip  of  land  between  this  west  line  and  the  fence 
constitutes  one  of  the  subjects  of  the  controversy.  There 
was  no  evidence  whatever  to  contradict  that  referred  to. 
and  we  think  the  court  was  fully  justified  in  finding  as 
it  did,  in  effect^  that  the  patented  west  line  of  the  Cala- 
basas  ranch  was  at  the  line  of  the  stakes  spoken  of. 

The  patent  was  in  evidence,  and  although  not  set  out  in 
the  record,  must  have  furnished  data  from  which  to  dem- 
onstrate the  error,  if  any,  in  plaintiff's  claim  tmder  it 

The  testimony  of  defendant  at  the  trial,  after  proving 
title  in  himself  to  the  Aptos  rancho,  was  confined  to 
showing  that  in  1875  a  fence  was  built  upon  the  east 
line  of  the  disputed  land,  which  it  is  claimed  was  with 
the  agreement  and  understanding  that  it  shotdd  be  so 
built  and  constitute  the  boundary  of  their  respective  tracts 
of  land,  and  that  defendant  then  entered  into  possession 
of  and  has  since  as  of  right  retained  possession  up  to 
such  fence. 

The  finding  of  the  court  is  against  this  theory,  and  we 
see  nothing  in  the  testimony  to  warrant  such  theory. 

Patterson,  who  then  owned  the  Calabasas  ranch,  when 
applied  to  on  the  subject  of  the  division  fence,  told  his 
agent,  Ford,  "to  let  Spreckels  build  the  fence  wherever 
he  desired  to  build  it."  It  further  appears  that  it  was 
at  the  request  of  Spreckels,  placed  upon  the  line  of  the 
old  fence,  as  far  as  that  extended,  and  continued  on  the 
produced  line  of  such  old  fence  north. 
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Where  coterminous  proprietors  of  land  in  good  faith 
agi-ee  upon,  fix,  and  establish  a  boundary  line  between 
their  respective  tracts  of  land,  in  which  they  acquiesce 
and  under  which  they  occupy,  for  a  period  equal  to  that 
fixed  by  the  statute  of  limitations,  the  line  as  thus  es- 
tablished is  binding  upon  them  and  those  holding  under 
them,  or  either  of  them.  (Cooper  v.  Vierra,  69  Cal.  282; 
Sneed  v.  Osbom,  26  Cal.  619;  Moyle  v.  Connolly,  60  Cal. 
295;  Columbet  v.  Pacheco,  48  CaL  895.)  Agreements  of 
this  character  are  not  subject  to  the  objection  that  they 
are  within  the  statute  of  frauds,  because  they  are  not 
considered  as  extending  to  the  title.  They  do  not  op- 
erate as  a  conveyance  so  as  to  pass  title  from  one  to  the 
other,  but  proceed  upon  the  theory  that  the  true  line  of 
separation  is  in  dispute,  and  to  some  extent  unknown, 
and  in  such  cases  the  agreement  serves  to  fix  the  line 
to  which  the  title  of  each  extends.  (Tyler  on  Bounda- 
ries, 254.) 

What  are  boundaries  is  a  matter  of  law;  but  where 
they  are  is  a  matter  of  fact.     {Bolton  v.  Lann,  16  Tex.  96.) 

In  the  case  at  bar,  the  evidence  failed  to  show  that 
the  site  of  the  fence  was  fixed  and  agreed  upon  as  the 
boundary  line  between  the  two  tracts  of  land. 

Patterson  seems  to  have  been  quite  willing  that  Spreck- 
els  should  place  the  fence  where  he  chose,  without  refer- 
ence to  the  true  boundary,  and  his  conduct  is  wanting 
in  the  essential  element  of  an  intent  and  willingness  to 
establish  a  certain  and  definite  line  between  his  property 
and  that  of  defendant 

We  do  not  find  any  direct  evidence  showing  that  de- 
fendant ever  occupied  the  disputed  land,  or  that  it  was 
by  him  so  inclosed   as  to  raise  a  constructive  possession. 

Under  sucli  circumstances  we  are  not  warranted  in  dis- 
turbing the  findings  of  the  court  below. 

The  judgment  and  order  appealed  from  are  affirmed* 

Patekson,  J.,  and  McKinstby,  J.,  concurred* 
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[No.  9928.     Department  Two.--April  26,   1888.] 

STEPHEN   WUNDERLIN,   Appellant,  v.   J.   J.   OA- 

DOGAN  XT  AL.,  RSSPONDENTS. 

GBAifQiira  FUfDinas  or  Fact— Nonos. — Even  if  the  trial  court  lias 
power  to  substitute  other  iindings  of  fact  for  those  which  have  been 
signed  and  filed  (which  is  doubted).  It  cannot  be  done  without  no- 
tice to  the  parties  interested. 

Id.-— AB8KN0B  or  DEmiDAHT  raoM  ths  Tbul.— The  fact  that  the  de- 
fendant was  not  represented  at  the  trial  does  not  excuse  the  want  of 
such  notice. 

PB0CEEDIK08    IlfPROVIDKIfTLT   AMD   UHJLWTKJiTAOWALLT   MaDB — ^PBESUHF- 

TION. — While  a  court  has  power  to  set  aside  orders  and  Judgments 
improvidentally  and  unintentionally  made,  yet  a  given  order  or 
Judgment  will  not  be  presumed  on  appeal  to  hare  been  of  that  chai^ 
acter.  The  fact  must  be  affirmatively  shown.  And  it  stfsms  that  a 
recital  that  the  order  was  made  "under  a  misapprehension"  is  not 
a  sufficient  showing  of  the  fact. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  setting  aside  the  find- 
ings and  a  judgment 

The  facts  are  stated  in  the  opinion. 

Oeorge  W.  Tyler,  W.  B.  Tyler,  and  D.  H.  Whittemare, 
for  Appellant 

The  court  had  power  to  amend  its  findings  without 
notice  to  the  adverse  parties.  {Hayes  v.  Wetherbee,  60 
Cal.  399 ;  Bosquet  v.  Crane,  61  Cal.  605 ;  Condee  v.  Barton, 
10  Pac  C.  L.  J.  323.) 

Olney,  Chickering  £  Thomas,  Matt.  L  Svllivan,  and 
A.  J.  Le  Breton,  for  Respondents. 

Hayne,  0. — This  is  an  appeal  from  an  order  setting 
aside  certain  findings,  and  a  judgment  which  had  been 
entered  thereon. 

It  appears  that  the  case  was  tried  and  findings  signed 
and  filed.  Upon  the  facts  stated  in  these  findings,  all 
of  the  defendants  were  entitled  to  judgment  Subse- 
quently, and  upon  the  consent  of  certain  of  the  defend- 
ants,  but  without  notice  to  the  others,  the  court  set  aside 
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the  findings  first  filed,  and  substituted  others  in  their 
place.  This  second  set  of  findings  contained  the  fol- 
lowing:— 

"The  clerk  of  said  court  will  not  enter  judgment  upon 
the  original  findings  herein,  filed  July  31st,  as  the  same 
were  made  under  a  misapprehension/'  Judgment  was 
entered  upon  the  last  set  of  filndings  in  favor  of  the 
defendants,  who  consented  to  the  change  of  the  findings, 
and  against  those  who  were  not  notified  of  said  change. 
These  latter,  after  the  lapse  of  more  than  a  year  from  the 
entry  of  the  judgment,  moved,  upon  notice,  to  have  the 
judgment  and  the  second  set  of  findings  set  aside.  This 
motion  was  granted,  and  the  appeal  is  from  the  order 
granting  the  motion. 

It  is  to  be  observed  that  what  the  court  did  in  the  first 
instance  was  not  merely  to  supply  an  omission  in  th| 
findings  first  filed,  or  change  the  direction  for  judgment, 
but  was  to  substitute  one  set  of  findings  of  fact  for  an* 
other.  This  we  are  inclined  to  think  the  court  had  no 
power  to  do.  Even  under  the  system  of  implied  find* 
ings,  where  there  was  an  express  provision  of  statute  for 
the  supplying  of  omissions  in  findings,  upon  exception 
taken,  it  was  held  that  it  was  not  proper  to  substitute 
one  finding  of  fact  for  another.  (Hidden  v.  Jordan,  28 
Cal.  304,  305;  Cowing  v.  Rogers,  34  Cal.  652;  Prince  v. 
Lynch,  38  Cal.  631;  99  Am.  Dec.  427.)  And  a  fortiori 
would  this  seem  to  be  so  under  the  present  system  of 
findings  where  there  is  no  such  provision  of  statute. 
The  remedy  for  erroneous  findings  of  fact  is  by  motion 
for  new  trial.  And  the  relief  to  be  given  upon  such 
motion  is  the  awarding  of  a  new  trial  to  be  had  in  regu- 
lar course.  It  is  not  proper  for  the  court  upon  a  motion 
of  that  kind  to  immediately  render  a  contrary  decision. 
(Mitchell  V.  EacJcett,  14  Cal.  661.)  These  rules  rest  ujwn 
the  theory  that  the  modes  in  which  a  decision  may  be 
reviewed  are  prescribed  by  statute,  and  that  the  court 
has  no  power  to  substitute  other  modes  in  their  place. 
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The  rules,  however,  do  not  prevent  the  court  from  cor- 
recting mere  misprisions  and  orders  improvidently  and 
unintentionally  entered.  That  a  given  order  is  of  that 
unusual  character  is  not  to  be  presumed,  but  must  be  af- 
firmatively shown. 

It  will  be  observed,  in  this  connection,  that  the  second 
set  of  findings  state  that  the  first  set  were  made  ^^under 
a  misapprehension.^'  It  does  not  clearly  appear  what 
the  misapprehension  consisted  in,  or  whether  it  was  not 
a  mere  misapprehension  of  the  effect  of  evidence;  and 
therefore  it  is  a  close  question  whether  the  case  f aUs  within 
the  rule  of  the  exception  above  stated. 

It  is  not  necessary  to  determine  this  question,  how- 
ever; for  if  it  be  assumed  that  the  court  had  power  to 
set  aside  the  findings  as  improvidently  and  unintention- 
ally made,  the  defendants  had  a  right  to  be  heard  upon 
the  question;  and  the  court  had  no  power  to  proceed  to 
annul  the  findings  in  their  favor  without  notice  to  them. 
(See  generally  Greehn  v.  Marker,  67  Oal.  365.) 

The  fact  that  these  defendants  did  not  appear  at  the 
trial  does  not  excuse  the  want  of  notice  above  referred  to. 
As  is  well  said  by  the  learned  judge  of  the  court  below, — 

"The  abj^ence  of  defendant  and  his  legal  representa- 
tives from  the  trial  does  not  entitle  the  plaintiff  to  take 
judgment  against  him  as  by  default.  Notwithstanding 
the  failure  of  defendant  to  appear  at  the  trial,  if  his 
answer  contained  a  denial  of  any  material  allegation  of 
the  complaint,  the  plaintiff  must  make  proof  of  that 
allegation  by  at  least  prima  facie  evidence.  The  defend- 
ant in  such  cases  has  the  right  to  have  the  court  pass  upon 
the  value  of  the  evidence  so  offered;  and  if  in  the  opin- 
ion of  the  court  it  does  not  amount  to  prima  facie  evi- 
dence the  truth  of  the  controverted  allegations,  the 
defendant,  although  absent,  would  be  entitled  to  have 
judgment  entered  in  his  favor.  Such  a  judgment  would 
undoubtedly  be  a  judgment  rendered  in  due  course  of 
law,  and  its  force  and  effect  would  be  as  full  and  complete 
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as  if  the  defendant  had  been  present  at  the  trial  in  per- 
son and  by  connseL" 

The  court  therefore  had  no  power  to  set  aside  the  find- 
ings without  notice  to  the  parties  interested,  and  its  sub- 
sequent action  was  proper. 

We  therefore  advise  that  the  order  appealed  from  be 
affirmed. 

BsLOHSB,  0.  C.y  and  Foote,  0.,  concurred. 

The  OouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed. 


[Na  11664.     In  Bank.— April  26,  1888.] 

FRANCIS  HUNT,  Appellant,  v.  B.  F.  STEESE  st 

AL.,  BsSPONDENTa. 

IvjuivonoN — Waste  whxit  Rxstsainbd  Pehumte  Lm — ^Ejectment. 
— In  an  action  of  ejectment,  the  plaintiff  ie  entitled  to  an  injnne- 
tion  to  restrain  the  defendant  from  committing  irreparable  waste 
on  the  demanded  premises  pending  the  determination  ot  the  issno 
aa  to  ownership,  unless  it  appears  that  the  title  of  the  plaintiff  it 
bad,  or  at  least,  that  there  is  no  reasonable  ground  for  the  asser- 
tion of  title  by  him.  The  mere  existence  of  a  doubt  as  to  the  title 
does  not  of  itself  constitute  a  sufficient  ground  for  refusing  tlM 
injunction. 

fi>« — Order  Refusing  Injunction — ^Appeal— REG0]ii>—FiNDiNQ8. — Ob 
an  appeal  from  an  order  refusing  an  injunction,  it  is  not  necessary 
to  specify  in  a  bill  of  exceptions  the  particulars  in  which  the  evi- 
dence is  alleged  to  be  insufficient,  nor  is  the  lower  court  required  to 
make  findings  in  support  of  the  order.  The  appeal  is  heard  upon 
the  papers  used  on  the  hearing  in  the  lower  court;  and  the  testi- 
mony of  witnesses  contained  in  the  record,  and  identified  by  the 
judge  as  having  been  given  on  the  hearing,  will  be  treated  on  the 
appeal  as  written  affidavits. 

Railroad  Grant — Mineral  Character  or  Land  how  Determined.— 
A  person  claiming  under  a  mineral  location,  to  be  entitled  to  the 
possession  of  land  previously  patented  to  the  Central  Pacific  Rail- 
road Company,  In  pursuance  of  the  grant  made  to  that  company  by 
the  act  of  Congress  of  July  1,  1862,  and  the  amendment  thereto  of 
July  2,  1864,  in  order  to  establish  his  right  of  possession  as  against 
a  person  claiming  under  the  patent,  must  clearly  show  that  at  the 
date  of  the  patent  the  land,  under  the  conditions  then  existing,  was 
■lore  valuable  for  mining  than  for  agriculture,  and  waa  known  to 
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be  such.  And  in  determining  the  relative  value  of  the  land  for  such 
purposes,  subsequent  changes  hi  the  conditions  aflectlnf  It  cannot 
be  considered* 

Appeal  from  an  order  of  the  Superior  Court  of  Yuba 
County  refusiiig  an  injunction. 

The  facts  are  stated  in  the  opinion  of  the  court 

Forbes  <&  Dinsmore,  and  W.  C.  Belcher,  for  Appellant 
Upon  the  whole  evidence,  the  plaintifi  is  entitled  to 
the  injunction  applied  for,  as  the  facts  show  that  the  de- 
fendants have  committed  irreparable  waste,  and  threaten 
to  continue  so  doing.  (Code  Civ.  Froc,  sec  626,  subd.  2; 
Boggs  v.  Merced  Mining  Co.,  14  CaL  379;  Henshaw  v. 
Clark,  14  CaL  460;  Hess  v.  Winder,  84  Cal.  270.)  In 
order  to  entitle  him  to  an  injunction  pendente  lite,  the 
plaintifi  is  not  required  to  make  out  a  clear  legal  title;  it 
is  sufficient  for  him  to  show  a  prima  facie  case  on  that 
point.  (Kerr  on  Injunctions,  2d  Am.  ed.,  13,  and  cases 
cited;  Hess  v.  Winder,  84  Cal.  270;  Le  Boy  v.  Wright,  4 
Saw.  635;  Henshaw  v.  Clark,  14  Cal.  460.)  In  order  to 
defeat  the  plaintiff's  patent,  it  was  necessary  to  show  that 
the  lands  were,  at  the  date  of  the  grant,  more  valuable 
for  agriculture  than  for  mining,  and  that  the  grantee 
knew  that  fact  at  least  as  early  as  the  date  of  the  selec- 
tion; and  it  is  not  sufficient  to  show  that  the  land 
contains  some  measure  of  gold  or  silver,  or  that  it  had 
theretofore  or  has  since  been  profitably  worked,  or  that 
it  might  be  profitably  worked  under  other  and  more 
favorable  conditions  and  circumstances  than  those  which 
actually  exist.  (United  States  v.  Beed,  28  Fed.  Kep.  482, 
486;  Deffehack  v.  Eawke,  115  U.  S.  404;  Ah  Yew  v. 
Choate,  24  Cal.  562;  McLaughlin  v.  United  States,  107 
U.  S.  526.) 

J.  H.  Craddock,  for  Eespondenta. 

The  plaintiff  did  not  have  an  absolute  right  to  an  in- 
junction pendente  lite.     The  matter  rested  in  the  sound 
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discretion  of  the  court,  and  the  exercise  of  such  discre- 
tion will  not  be  reviewed  on  appeal.  (High  on  Injunc- 
tions, sec.  16;  De  Godey  v.  Oodey,  39  Cal.  151;  Richards 
V.  Dower,  64  Cal.  62;  Patterson  v.  Supervisors,  50  CaL 
844;  Coolot  v.  C.  P.  B.  B.,  52  Cal.  65;  Efford  v.  8.  P.  B. 
22.,  52  Cal.  277;  McCreery  v.  Brovm,  42  CaL  461.) 

Pateeson,  J. — ^Ejectment.  Plaintiff  moved  for  an  in- 
junction pendente  lite,  restraining  the  defendants  from 
washing  away  the  soil  for  minii\g  purposes.  The  court 
granted  a  temporary  restraining  order,  but  on  the  hear- 
ing of  the  motion,  refused  to  grant  an  injunction^  and 
the  order  first  made  was  revoked. 

On  the  hearing  plaintiff  introduced  his  verified  com- 
plaint, and  a  patent  for  certain  lands,  including  the  lands 
in  controversy,  from  the  United  States  to  the  Central 
Pacific  Railroad  Company,  issued  under  a  grant  to  that 
company  by  act  of  Congress  passed  July  1,  1862,  and  the 
amendment  thereto  of  July  2,  1864.  This  patent  is  dated 
February,  1875,  and  contains,  after  the  granting  clause, 
the  following  provision:  "Yet  excluding  and  excepting 
from  the  transfer  by  these  presents  all  mineral  lands, 
should  any  be  found  to  exist  in  the  tracts  described  in 
the  foregoing."  Plaintiff  also  introduced  in  evidence  a 
deed  from  the  Central  Pacific  Railroad  Company  to  him- 
self, dated  June  6,  1888,  conveying  the  landa  in  contro- 
versy. This  deed  contains,  after  the  description,  these 
words:  "Reserving,  however,  all  claim  of  the  United 
States  to  the  same  as  mineral  land."  It  was  shown  by 
the  plaintiff  that  he  went  into  possession  of  the  lands 
granted  in  1877,  and  had  used  the  lands  for  grazing  pur- 
poses. In  the  winter  of  1883-84  the  land  was  inclosed 
by  plaintiff  with  a  fence.  He  itestified  that  the  defendants 
had  deprived  him  of  the  use  of  the  land  since  the  fall  of 
1884;  that  the  defendants  were  mining  and  digging  up 
and  washing  away  good  soil  without  authority.  It  was 
shown  on  behalf  of  the  defendants  that  they  had  filed  a 
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notice  of  location  under  the  Bevised  Statutes  of  the 
United  States,  and  had  complied  with  the  local  mining 
laws  and  regulations;  that  they  had  entered  upon  the  land 
for  mining  purposes  under  their  claim  of  right  They 
were  permitted,  against  the  plaintiff's  objection,  to  intro- 
duce parol  testimony  to  show  that  the  land  was  mineral 
land,  and  the  court  found  ^^that  at  the  time  the  patent  oi 
the  United  States  issued  to  the  plaintiff's  grantor,  the 
land  in  controversy  was  known,  and  had  been  for  several 
years  prior  thereto,  to  be  valuable  for  minerals.  That 
being  the  fact,  no  title  to  said  land  passed  by  said  patent 
to  plaintiff's  grantor,  and  of  course  none  passed  to 
plaintiff  from  the  deed  from  said  company."  The  court 
denied  the  application  for  an  injunction,  upon  the  ground 
stated.  The  complaint  alleged  in  substance  that  the 
plaintiff  was  the  owner  of  the  land;  that  the  defendants 
were  trespassing  on  his  possession,  washing  away  the  soil, 
and  removing  gold  therefrom;  that  they  were  insolvent, 
and  threatened  and  intended  to  continue  their  trespasses; 
that  the  land  is  valuable  for  agricultural  and  grazing  pur- 
poses; that  defendants  are  "stripping  away  from  its  nat- 
ural places  of  deposit  the  alluvium  deposits  of  the  soil, 
plowing  up  the  soil,  and  scraping  and  piling  it  up  to  make 
reservoirs  on  the  land,  and  digging  ditches  on  the  land 
to  carry  water  to  wash  the  soil  therefrom." 

The  defendants  filed  no  answer,  but  introduced  affi- 
davits and  the  testimony  of  witnesses  showing  that  the 
land  was  valuable  for  mining  purposes  at  the  time  of  the 
issuance  of  the  patent;  that  it  had  been  profitably  worked 
for  gold,  and  was  well  known  to  be  mineral  in  character. 
They  did  not  deny  that  they  were  washing  away  the  soil 
for  gold,  or  that  they  were  insolvent,  or  that  they  in- 
tended to  continue  their  mining  operations,  or  that  the 
injury  was  irreparable. 

We  think  that  the  injunction  should  have  been  granted. 
It  is  unnecessary  for  us  to  determine  on  this  appeal 
whether  we  shall  adhere  to  the  rule  of  decision  that  t 
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patent  may  be  collaterally  attacked  under  such  circum- 
stances. In  all  cases  of  this  kind  an  injunction  should 
be  granted  pending  the  determination  of  the  issue  as  to 
ownership^  unless  it  appear  that  the  plaintiff's  title  is  bad, 
or  at  least,  that  there  is  no  reasonble  ground  for  the  as- 
sertion of  title  by  the  plaintiff.  The  mere  existence  of  a 
doubt  as  to  the  title  does  not  of  itself  constitute  a  suffi- 
cient ground  for  refusing  an  injunction.  (Kerr  on  In- 
junction, 2d  Am.  ed.,  13;  Hess  v.  Winder,  34  Cal.  270.) 

''It  is  the  common  practice  at  this  day  for  the  court  to 
issue  injunctions  where  the  title  is  in  dispute.  ....  The 
jurisdiction  of  the  court  in  these  cases  is  asserted  for  the 
preservation  of  the  property  pending  proceedings  at  law 
for  the  determination  of  the  title  of  the  parties."  (L$ 
Roy  V.  Wright,  4  Saw.  535.)  "The  injuries  which  are 
the  subject  of  complaint  are  of  a  character  calculated  to 
destroy  the  entire  value  of  the  land  for  all  useful  pur- 
poses. Those  which  consist  in  excavating  ditches  and 
digging  up  the  soil  are  irreparable  in  the  sense  that  the 
former  condition  of  the  property  could  not  probably  be 
restored  without  an  expenditure  exceeding  the  original 
value  of  the  land.  ....  A  denial  of  the  preventive  rem- 
edy by  injunction  in  such  case  would  be  tantamount  to 
a  denial  of  all  protection."  (Henshaw  v.  Clark,  14  Cal 
465.) 

Not  only  should  there  be  an  answer  to  the  merits,  bat 
it  should  be  made  reasonably  certain  by  the  pleadings 
and  the  affidavits  that  the  attack  upon  the  patent  will 
be  ultimately  successful,  or  the  injunction  should  be 
granted.  Such  is  not  the  case  here.  It  is  not  sufficient 
to  show  that  the  land  had  been  profitably  worked  for 
gold  prior  to  the  issuance  of  the  patent  It  should 
clearly  appear  that  the  lands  were  at  the  date  of  the 
grant  more  valuable  for  mining  than  for  agriculture, 
and  were  known  to  be  such;  that  they  were  more  valu- 
able under  the  conditions  existing  at  the  time  of  sale  for 
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mining  than  for  agricultural  purposes.  (Colorado  C.  £  L 
Co,  V.  United  States,  123  U.  S.  807.) 

In  the  case  at  bar  the  plaintiff's  patent  made  for  him 
a  prima  facie  case  as  to  title,  and  the  most  that  is  shown 
by  the  defendants  is  that  the  land  is  now,  and  was  prior 
to  the  issuance  of  the  patent,  valuable  for  mining  pur- 
poses when  water  could  be  had  to  work  it.  It  was  shown 
that  from  1864  until  after  the  patent  had  been  issued  no 
mining  of  any  importance  had  been  done  for  want  of 
water.  One  witness  for  the  defendant  testified  that  ^^after 
1864  there  was  no  water  there  to  work  with,  except  from 
rains,  and  it  took  very  heavy  rains  to  accumulate  water 
Bufficient  to  amount  to  anything." 

That  water  has  since  been  secured  for  the  purpose  of 
working  the  land  can  not  be  taken  into  consideration  in 
determining  the  rights  of  the  parties.  Present  contin- 
gencies or  probabilities  have  no  bearing  upon  the  ques- 
tion. (United  States  v.  Reed,  28  Fed.  Eep.  486.)  The 
issue  is  confined  to  the  time  when  the  lands  were  sold 
and  patented  by  the  government  ^'It  is  quite  possible 
that  land  settled  upon  as  suitable  only  for  agricultural 
purposes,  entered  by  the  settler,  and  patented  by  the 
government  under  the  pre-emption  laws,  may  be  found 
years  after  the  patent  has  been  issued  to  contain  valu- 
able minerals.  Indeed,  this  has  often  happened.  We 
therefore  use  the  term  'Imown''  to  be  valuable  at  the 
time  of  sale  to  prevent  any  doubt  being  cast  upon  titles 
to  lands  afterwards  found  to  be  different  in  their  mineral 
character  from  what  was  supposed  when  the  entry  of 
them  was  made  and  the  patent  issued.  (Deffeback  v. 
Hawke,  115  U.  S.  404.)  If,  on  account  of  the  absence  of 
water  and  sources  of  water,  the  lands  in  controversy 
were  not  more  valuable  for  mining  purposes  than  for 
agricultural  purposes  at  the  time  of  the  sale,  we  think 
that  the  same  principle  should  be  applied,  and  the  fact 
that  other  sources  of  water  supply  have  been  discovered, 
or  become  accessible,  and  can  now  be  used  in  the  profit- 
LXXV.  Gal.— 40 
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able  working  of  the  mines,  should  not  operate  to  the 
prejudice  of  the  plaintiff,  whose  rights  to  the  land  were 
determined  upon  the  conditions  existing  at  the  time  of 
th©  sale.  If  it  were  otherwise,  "the  proprietor  would 
never  be  secure  in  his  possessions,  and  without  security 
there  would  be  little  development,  for  the  incentive  to 
improvement  would  be  wanting.  What  value  would  there 
be  to  a  title  in  one  man  with  a  right  of  invasion  in  the 
whole  world,"  upon  a  subsequent  change  in  the  condi* 
tions,  contingencies,  or  probabilities  t  {Boggs  v.  Merced 
M.  Co.,  14  Cal.  380.) 

But  however  that  may  be,  unless  under  such  circum- 
stances as  we  find  here  it  be  held  that  the  plaintiff  under 
his  patent  is  entitled  to  an  injunction  until  the  ques- 
tion of  the  character  of  the  land  is  determined  in  the 
action,  "the  spoliation  of  landed  estates  under  the  pre- 
tense of  mining  without  possibility  of  protection  or  redress 
on  the  part  of  the  owner"  will  follow. 

This  appeal  is  from  an  order  revoking  the  temporary 
restraining  order  and  refusing  an  injunction;  it  is  un- 
necessary, therefore,  to  specify  in  the  bill  of  exceptions 
the  particulars  in  which  the  evidence  is  alleged  to  be 
insufficient.  The  court  is  not  required  to  file  findings 
in  a  matter  of  this  kind.  Motions  for  injunction  are 
regularly  heard  upon  the  complaint,  answer,  and  affidavits, 
and  no  bill  of  exceptions  is  necessary,  unless  it  be  to 
identify  the  papers  used  on  the  hearing.  The  appeal  is 
heard  upon  the  papers  used  on  the  hearing  in  the  court 
below.  (Code  Civ.  Proc,  sec.  951.)  The  testimony  of 
witnesses  which  we  find  in  the  record  we  treat  as  writ- 
ten affidavits,  identified  by  the  judge,  and  as  such  to  be 
considered  by  this  court  in  the  same  manner  as  if  in 
the  form  of  affidavits. 

It  follows  from  the  views  expressed  above  that  the 
order  refusing  to  grant  an  injunction  should  be  re- 
versed, and  the  court  below  be  directed  to  issue  the 
injunction  asked  for  by  the  plaintiff  until  the  final  hear- 
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ing,  when  the  propriety  of  either  dissolving  it,  or  of  ren- 
dering it  perpetual  will  be  determined  according  to  the 
merits  of  the  case. 
Ordered  accordingly. 

MoFabland,  J.y  Seabls,  0.  J.^  and  MoKorsTBT,  J^ 
ooncurred. 


[No.  20382.     In  Bank.— April  28,   1888.] 

THE  PEOPLE,  Ebspondbnt,  v.  FEANK  E.  BTJENS, 

Appellant. 

CaiMisAis  Law — Indictbcent  or  £LEonoiT  Insfeotob  idb  Bbsagh  of 
DxjTT — Refusal  to  Swkab  Voter — Election  m  San  F&ancisoo. — 
The  indictment  set  forth  that  on  the  twelfth  day  of  April,  1887,  at 
the  city  and  county  of  San  Francisco,  at  a  special  election  called 
by  the  board  of  election  commissioners  for  the  purpose  of  voting  for 
or  against  the  new  charter  proposed  by  the  board  of  freeholders 
elected,  etc.,  that  defendant  was  the  duly  appointed,  qualified,  and 
acting  inspector  of  election  of  the  first  precinct  of  the  twenty-ninth 
assembly  district,  in  the  city  and  county,  and  while  defendant  was 
acting  as  such  inspector  at  the  said  election  for  the  district  and 
precinct  aforesaid,  one  Charles  Myron  Emerson,  "a  duly  qualified 
elector  of  the  said  city  and  county,  offered  to  vote  at  the  pollings 
place  of  said  precinct";  that  said  Emerson  was  thereupon  chal- 
lenged that  he  had  before  voted  that  day;  that  Emerson  then  and 
there  demanded  that  defendant  administer  to  him  the  oath  pre* 
scribed  by  section  1234  of  the  Political  Code  (reciting  the  oath) ; 
and  that  defendant,  well  knowing  the  provisions  of  the  laws  of  the 
state  of  California  relating  to  elections  and  the  duties  with  which 
he  was  charged  thereunder  as  inspector  aforesaid,  knowingly,  will- 
fully, fraudulently,  and  feloniously  refused  to  administer  to  said 
Emerson  the  oath  aforesaid.  Eeld,  that  the  indictment  was  suf- 
ficient, and  that  an  averment  that  Emerson  was  registered  on  the 
precinct  register  was  not  essential. 

Id. — Instruction — ^PRESUiipnoN  or  Knowledge  or  Law. — On  the  trial, 
the  court,  at  the  request  of  the  prosecution,  charged  the  jury  that 
the  "defendant  is  presumed  by  law,  as  Inspector,  to  know  at  his 
peril  what  the  law  was,  and  would  furnish  no  excuse  to  him  that 
he  may  have  supposed  that  the  law  was  different  from  what  it  was. 
But  in  order  that  you  may  find  him  guilty,  it  must  appear  that  he 
acted  knowingly  and  fraudulently";  held,  that  the  instruction  was 
proper. 

Appeal  from  a  judgiaent  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Robert  Ferral,  and  0.  W.  McEnemey,  for  Appellant 
Atiomey-Oeneral  Johnson,  for  Bespondent 

Thoenton,  J. — The  defendant  was  convicted  of  a  vio- 
lation of  section  41  of  the  Penal  Code.  That  section  is 
as  follows:  "Every  person  charged  with  the  performance 
of  any  duty,  under  the  provision  of  any  law  of  this  state 
relating  to  elections,  who  willfully  neglects  or  refuses  to 
perform  it,  or  who,  in  his  oflScial  capacity,  knowingly 
and  fraudulently  acts  in  contravention  or  violation  of 
any  of  the  provisions  of  such  laws,  is,  unless  a  different 
punishment  for  such  acts  or  omissions  is  prescribed  by 
this  code,  punishable  by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  state  prison  not  exr 
ceeding  five  years,  or  by  botL^* 

The  defendant  did  not  demur  to  the  indictment,  but 
makes  the  objection  here  that  the  facts  stated  in  it  do 
not  constitute  a  public  offense. 

The  indictment  set  forth  that  on  the  twelfth  day  of 
April,  1887,  at  the  city  and  county  of  San  Francisco,  at 
a  special  election  called  by  the  board  of  election  commis- 
sioners for  the  purpose  of  voting  for  or  against  the  new 
charter  proposed  by  the  board  of  freeholders  elected,  etc., 
that  defendant  was  the  duly  appointed,  qualified,  and 
acting  inspector  of  election  of  the  first  precinct  of  the 
twenty-ninth  assembly  district  in  the  said  city  and 
county,  and  while  defendant  was  acting  as  such  inspector 
at  the  said  election  for  the  district  and  precinct  afore- 
said, one  Charles  Myron  Emerson,  "a  duly  qualified 
elector  of  the  said  city  and  county,  offered  to  vote  at  the 
polling-place  of  said  precinct'';  that  said  Emerson  was 
thereupon  challenged  that  he  had  before  voted  that  day; 
that  Emerson  then  and  there  demanded  that  defendant 
administer  to  him  the  oath  prescribed  by  section  1234  of 
the  Political  Code  (reciting  the  oath) ;  and  that  defendanty 
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well  knowing  the  provisions  of  the  laws  of  the  state  of 
California  relating  to  elections  and  the  duties  with  which 
he  was  charged  thereunder  as  inspector  aforesaid,  know- 
ingly, willfully,  fraudulently,  and  feloniously  refused  to 
administer  to  said  Emerson  the  oath  aforesaid. 

It  is  prescribed  by  the  act  of  the  legislature  in  regard 
to  the  registration  of  voters  in  the  city  and  cotmty  of 
San  Francisco  (see  Stats.  1877-78,  p.  303,  sec.  15),  which 
provides,  inter  alia,  for  the  registration  of  electors  on  pre- 
cinct registers,  "that  no  person  shall  vote  at  any  election 
ezpept  he  be  legally  registered  upon  the  precinct  register 
of  the  precinct  in  which  he  is  a  qualified  voter. ^' 

It  is  contended  that  to  constitute  a  person  a  duly 
qualified  elector  of  the  city  and  county  of  San  Francisco, 
he  must  be  registered  on  the  register  of  the  precinct 
where  he  offers  to  vote,  and  that  the  allegation  that 
Emerson  was  a  duly  qualified  elector  of  the  city  and 
county  of  San  Francisco,  without  making  it  appear  by 
averment  that  he  was  registered  on  the  precinct  register, 
is  insufficient,  and  that  as  the  indictment  is  wanting  in 
this  latter  averment,  it  does  not  state  facts  constituting  a 
public  offense. 

The  offense  to  which  the  indictment  is  directed  is  the 
refusal  of  the  defendant,  in  his  official  capacity  as  in- 
spector, to  administer  the  oath  to  Emerson,  when  he  was 
challenged  on  the  groimd  stated  in  it  These  facts  con- 
stitute the  offense,  and  they  are  clearly  and  fully  stated 
in  the  indictment  The  averment  objected  to  as  insuffi- 
cient is  matter  merely  introductory  to  the  offense  charged, 
— matter  of  inducement.  Such  matter  need  not  be  stated 
with  the  same  minuteness  as  the  main  charge.  (State  v. 
Mayberry,  48  Me.   218.) 

The  allegation  as  made  in  the  indictment  necessarily 
includes  the  fact  that  Emerson's  name  was  on  the  pre- 
cinct register.  The  general  form  of  averment  adopted 
in  the  indictment  includes  the  particular  fact  that  the 
voter's  name  was  on  the  register  of  the  precinct  where 
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he  offered  to  vote.  Therefore,  when  it  is  averred  that 
Emerson  was  a  duly  qualified  elector  of  the  city  and 
county  of  San  Francisco,  all  the  facts,  by  an  implication 
as  strong  as  an  express  allegation,  are  averred,  which 
are  necessary  to  make  him  a  qualified  elector. 

We  are  of  opinion  that  the  indictment  apprised  the 
defendant  of  what  he  had  to  meet  on  the  trial,  and  that 
it  complies  with  the  requirements  of  section  959  of  the 
Penal  Code,  which  sets  forth  in  detail  the  requisites  of  a 
sufficient  indictment,  and  is  sufficient. 

At  the  request  of  the  prosecution,  the  court  instructed 
the  jury  as  follows: — 

^'Defendant  is  presumed  by  law,  as  inspector,  to  know 
at  his  peril  what  the  law  was,  and  it  would  furnish  no 
excuse  to  him  that  he  may  have  supposed  that  the  law 
was  different  from  what  it  was.  But  in  order  that  you 
may  find  him  guilty,  it  must  appear  that  he  acted  know- 
ingly and  fraudulently." 

Defendant  contends  that  by  this  instruction  the  jury 
was  directed  that  they  might  find  defendant  guilty  of  a 
penal  offense  for  an  error  of  judgment 

As  a  general  rule,  a  person  who  has  done  an  act  which 
is  criminal  can  not  defend  himself  by  reason  of  his  igno- 
rance of  the  law.  (See  Broom's  Legal  Maxims,  6th  Ara., 
4  London  ed.,  pp.  249,  250,  264,  on  maxim,  Ignorantia  facti 
excusat,  etc.)  Ignorance  of  fact  excuses,  but  ignorance  of 
law  does  not  "The  law,"  says  Tindal,  C.  J.,  in  McNagh- 
ten's  Case,  10  CI.  &  F.  210,  "is  administered  upon  the  prin- 
ciple that  every  one  must  be  conclusively  taken  to  know 
it  without  proof  that  he  does  know  it" 

The  signification  of  the  word  'loiowingly,"  when  used 
in  the  Penal  Code,  is  defined  by  its  seventh  section  (fifth 
subdivision)  as  importing  only  a  knowledge  that  the  facta 
exist  which  bring  the  act  or  omission  within  its  provi- 
sions. It  does  not  require  any  knowledge  of  the  unlaws 
fulness  of  such   act  or  omission. 

The  word   "knowingly,"   when   used   in  any  section   of 
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tbe  Peoial  Code,  must  be  construed  to  import  only  a 
knowledge  of  facts.  It  has  no  reference  to  a  knowledge 
of  the  law.  So  construed,  the  fifth  subdivision  of  section 
7  of  the  Penal  Code  accords  with  the  maxim  referred  to 
and  the  rule  above  stated,  that  ignorance  of  fact  does  and 
ignorance  of  law  does  not  excuse. 

In  accordance  with  the  above,  the  defendant  must  be 
held  to  have  known  the  penal  law  which  he  was  charged 
with  violating  in  refusing  in  his  official  capacity  to  ad- 
minister the  oath  to  Emerson,  and  that  the  court  did  not 
err  in  charging  the  jury.  The  remainder  of  the  instruc- 
tion is  substantially  in  the  language  of  the  statute.  (Pen. 
Code,  sec  41.) 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

So  ordered. 

MoFabland,  J.,  Sbabls,  0.  J.^  Shabfstxiv,  J*i  and 

McEiNSTBT^  J.,  concurred. 

Rehearing  denied. 


[No.  11341.    Department  Two.— April  27,  188S.] 

CEYSTAL   LAKE   ICE   COMPANY,   Rbspondbitt^   v. 
THOMAS  MoAULEY,  Appkllawt. 

New  Trial — Conflict  of  Evidenok. — ^Where  the  evidence  is  substan- 
tially confiictingi  a  new  trial  will  not  be  granted  on  the  ground  that 
the  decision  is  not  justified  by  the  evid^ioe. 

Id. — ^Newlt  Disoovebxd  Evidence. — Newlj  discovered  evidence  wliich  is 
merely  cumulative  will  not  warrant  a  new  triaL 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
oity  and  county  of  San  Francisco,  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 
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JSr.  A.  PoweU,  for  Appellant 
Van  Ness  £  Roche,  for  Beepondent 

Beloheb,  0.  C. — ^This  is  an  action  to  reoover  the  valae 
of  ice,  alleged  to  have  been  sold  and  delivered  by  plain- 
tiff to  defendant  The  court  below  gave  judgment  for 
"Jie  plaintiff,  from  which,  and  from  an  order  denying  a 
new  trial,  defendant  has  appealed. 

No  exceptions  were  taken  at  the  trial,  and  no  errors 
of  law  were  assigned.  The  new  trial  was  asked  on  the 
groimd  of  the  insufficiency  of  the  evidence  to  justify 
the  decision,  and  the  further  ground  of  newly  discov- 
ered evidence. 

It  is  admitted  for  the  appellant  that  there  was  some 
evidence  to  support  the  findings,  but  it  is  claimed  that  a 
clear  preponderance  of  it  was  against  them. 

After  carefully  going  over  the  record,  we  are  of  the 
opinion  that  there  was  a  substantial  conflict  in  the  tes- 
timony, and  that  the  well-settled  rule  in  such  cases  must 
be  followed. 

In  regard  to  the  evidence  alleged  to  be  newly  discov- 
ered, it  is  enough  to  say  that  it  presents  nothing  new. 
It  contradicts  the  plaintiff's  testimony  in  some  respects, 
and  is  merely  cumulative.  Beside,  it  was  squarely  con- 
tradicted by  a  counter-affidavit.  Applications  for  new 
trial  on  this  ground  are  addressed  to  the  discretion  of 
the  trial  court,  and  we  are  unable  to  see  that  that  dis- 
cretion was  in  any  way  abused. 

In  our  opinion  the  judgment  and  order  should  be  af- 
firmed. 

Foots,  0.,  and  Haynb,  0.,  concurred. 

The  OoTTET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  And  order  are  affirmed. 
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[No.  0915.     In  Bank.— April  27,   1888.] 

J.  A.  BLASINGAME,  Appellant,  v.  HOME  INSUR- 
ANCE COMPANY  OF  THE  CITY  OF  NEW  YORK 
ET  AL.^  Respondents. 

Insurance — ^Pabties  Skveballt  Lzablb  on  Pouot — Joindkb  or. — ^Two 
insurance  companies  severally  liable  on  the  same  policy  may  !)• 
joined  as  defendants  in  an  action  to  recover  for  a  loss. 

Id. — OoMPLAiNT — Negativing  Kxcxpted  Risks. — ^In  an  action  on  a  pol- 
icy of  fire  insurance,  the  complaint  must  aver  the  loss,  and  show 
that  it  occurred  by  reason  of  a  peril  insured  against,  but  it  need 
not  aver  the  performance  of  conditions  subsequent,  nor  negative 
prohibited  acts,  nor  deny  that  the  loss  occurred  from  the  excepted 
risks. 

Id. — ^Aixeqahon  Contradicted  bt  Exhibit — ^Demttbbxr. — An  objection 
to  a  complaint  that  a  specific  allegation  contained  therein  is  con- 
tradicted by  an  exhibit  to  which  reference  ia  made  cannot  be  taken 
advantage  of  by  general  demurrer. 

Id. — ^AiXEOATiON  OF  Damaoe. — ^The  complaint  in  an  action  on  a  flre 
insurance  policy,  which  alleges  that  the  insured  was  the  owner  of 
the  property  at  the  time  of  the  insurance  and  at  the  time  of  the 
fire,  its  value  at  those  times,  and  also  that  it  is  was  totally  de- 
stroyed by  fire,  sufficiently  shows  the  damage  sustained  by  the  in- 
sured by  reason  of  the  fire. 

Id. — Pebformance  or  Conditions  Precedent. — ^Under  section  457  of  the 
Code  of  Civil  Procedure,  it  is  sufficient,  in  pleading  the  performance 
of  conditions  precedent  required  by  the  policy  to  be  performed  lij 
the  insurer,  to  allege  that  all  the  conditions  of  the  policy  have  been 
duly  performed  by  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 
P.  D.  Wiggtnton,  for  Appellant 
William  Barber,  for  Respondents. 

Beloheb,  C.  C. — This  is  an  action  upon  a  policy  of 
insurance  against  fire  executed  by  the  two  companies  named 
as   defendants. 

The  defendants  separately  demurred  to  the  complaint, 
upon  the  grounds,  first,  that  there  was  a  misjoinder  of 
parties  defendant,  because  no  joint  liability  was  shown; 
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and  second,  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  sustained 
the  demurrers  upon  both  grounds,  holding  that  there 
was  a  misjoinder,  and  that  the  complaint  did  not  state 
sufficient  facts,  because  it  failed  to  allege  that  the  loss 
did  not  occur  from  any  of  the  excepted  causes  specified 
in  the  policy.  The  plaintiff  was  given  ten  days  to  amend 
his  complaint,  but  neglected  to  make  any  amendment, 
and  thereupon  judgment  was  entered  dismissing  the 
action. 

It  is  now  admitted  by  counsel  for  respondent  that  the 
objection  of  misjoinder  cannot  be  maintained.  This  ad- 
mission was  made  necessary  by  the  provision  of  the  code, 
to  the  effect  that  parties  severally  liable  upon  the  same 
obligation  or  instrument  may  all  or  any  of  them  be  in- 
cluded in  the  same  action,  at  the  option  of  the  plaintiff. 
(Code  Civ.  Proc.,  sec.  383;  and  see  also  Bemero  v.  8.  B. 
(6  N.  I.  Co.,  65  Cal.  886.) 

It  is,  however,  insisted  that  the  complaint  was  bad  on 
general  demurrer,  for  several  reasons;  and  first,  it  is 
said  that  it  was  bad  for  the  reason  which  the  court  below 
assigned  in  making  its  ruling.  The  ruling  was  rested 
upon  the  supposed  authority  of  Ferrer  v.  Home  Mutiuil 
Insurance  Company,  47  Cal.  416.  That  was  an  action 
upon  a  policy  of  fire  insurance,  and  one  of  the  conditions 
specified  in  the  policy  was,  that  the  company  should  not 
be  liable  "for  loss  caused  by  the  falling  of  any  building 
insured  or  containing  property  insured  by  this  policy, 
or  by  fire  ensuing  therefrom."  The  complaint  alleged 
that  the  property  insured  was  totally  destroyed  by  fire, 
and  also  alleged  that  the  loss  was  not  caused  *^j  the 
falling  of  any  building,"  but  omitted  the  words  "or  by 
fire  ensuing  therefrom."  The  complaint  was  demurred 
to  specially,  upon  the  ground  that  it  failed  to  state  that 
the  loss  was  not  occasioned  by  one  of  the  excepted  causes 
specified  in  the  policy. 
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The  court,  after  stating  that  the  allegation  was  sub- 
stantially sufficient  to  meet  the  objection,  added: — 

"The  averment  on  this  point  is,  perhaps,  not  as 
explicit  as  accurate  pleading  would  have  required,  but 
we  think  it  is  sufficient,  and  no  good  could  result  from 
reversing  the  case  on  so  slight  a  defect  in  a  pleading 
which  could  be  amended  on  another  trial." 

We  do  not  think  that  case  decides  the  point  presented 
here,  and  if  it  did,  in  our  opinion  it  ought  not  to  be  fol- 
lowed. 

In  the  policy  declared  on  in  this  case,  it  is  provided 
that  the  companies  shall  not  be  liable  ^^for  any  loss  or 
damage  by  fire  caused  by  means  of  an  invasion,  insur- 
rection, riot,  civil  commotion,  or  military  or  usurped 
power;  nor  for  any  loss  in  buildings  unprovided  with 
good  and  substantial  stone  or  brick  chimneys,  the  ab- 
sence of  which  has  been  the  cause  of  the  fire;  nor  in 
consequence  of  any  neglect  or  deviation  from  the  laws 
or  regulations  of  police,  where  such  exist;  nor  for  any 
loss  caused  by  the  explosion  of  gunpowder  or  any  ex- 
plosive substance." 

In  the  complaint  it  is  alleged  that  all  of  the  property 
insured  was  totally  destroyed  by  fire,  but  it  is  not  alleged 
that  the  loss  did  not  occur  in  any  of  the  excepted  ways, 
or  from  any  of  the  excepted  causes. 

In  our  opinion,  the  complaint  was  sufficient  in  the 
respect  referred  to.  Every  complaint  must  contain  a 
statement  of  the  facts  constituting  a  cause  of  action 
in  ordinary  and  concise  language,  but  it  is  not  necessary 
to  insert  in  it  allegations  for  the  purpose  of  meeting  or 
cutting  off  a  defense.  Thus  one  seeking  to  recover  on 
an  insurance  policy  must  aver  the  loss,  and  show  that 
it  occurred  by  reason  of  a  peril  insured  against,  but  he 
need  not  aver  the  performance  of  conditions  subsequent, 
nor  negative  prohibited  acts,  nor  deny  that  the  loss  oc- 
curred from  the  accepted  risks.  (Lounsberry  v.  Protection 
Ins.  Co.,  8  Conn.  466;  21  Am.  Dec  686;  Hunt  v.  Hudson 
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Biver  Ins.  Co.,  2  Duer,  481;  May  on  Insuranoe,  p.  725, 
sec.  587;  Estee's  Pleadings,  Pomeroy's  ed.,  sec*  740,  and 
cases  cited.) 

It  is  further  claimed  that  the  complaint  states  no 
cause  of  action  in  favor  of  the  plaintiff,  and  for  that 
reason  the  demurrer  was  properly  sustained.  This  ob- 
jection is  rested  upon  the  following  ground:  In  the 
complaint  it  is  alleged  that  the  policy  was  issued  to  one 
A.  J.  Ehodes  upon  a  certain  building  and  certain  per- 
sonal property  owned  by  him,  and  that  at  the  time  of 
its  issuance  and  at  the  time  of  the  fire  the  plaintiff  held 
a  mortgage,  executed  by  Rhodes,  upon  all  of  the  proj)- 
erty  insured,  to  secure  the  payment  of  about  two  thou- 
sand dollars,  which  sum  of  money  was,  at  all  the  periods 
mentioned,  wholly  unpaid.  It  is  also  further  alleged 
that  in  and  by  the  policy,  a  copy  of  which  is  attached  to 
and  made  part  of  the  complaint,  the  loss,  if  any,  was 
made  payable  and  is  payable  to  the  plaintiff.  But  look- 
ing at  the  attached  copy,  there  is  nothing  to  show  that 
the  loss  was  thereby  made  payable  to  the  plaintiff. 

It  is  therefore  urged  by  counsel  for  respondent  that 
the  loss  was  in  fact  payable  to  Rhodes,  and  not  to  the 
plaintiff;  that  the  plaintiff  had  consequently  no  interest 
in  it  or  right  to  recover  it;  and  that  the  averment  that 
it  was  made  payable  to  plaintiff  is  contradicted  by  the 
policy  and  should  be  disregarded. 

In  answer  to  this  objection,  it  is  said  by  coimsel  for 
appellant,  in  the  reply  brief,  that  the  original  policy  did 
contain  the  words,  "Loss,  if  any,  payable  in  United 
States  goin  coin  to  J.  A.  Blasingame'' ;  and  in  support 
of  this  assertion,  a  photographic  copy  of  the  policy  is 
inserted  in  the  brief,  showing  those  words  to  be  a  part  of 
it  It  is  further  said  that  the  words  "to  J.  A.  Blasin- 
game"  were  omitted  from  the  copy  attached  to  the  com- 
plaint by  inadvertence  or  mistake,  but  that  the  omission 
was  never  referred  to  in  the  court  below,  or  called  to  the 
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attention  of  appellant's  counsel,  until  the  point  was  made 
in  the  brief  filed  by  respondent  in  this  court. 

There  can  be  no  doubt  that  if  the  policy  was  made 
payable  in  case  of  loss  to  the  plaintiff,  he  could  sue  on  it 
in  his  own  name.  (Motley  v.  Manufacturers*  Ins,  Co.,  29 
Me.  337;  50  Am.  Dec  591;  Cone  v-  Niagara  Ins.  Co.,  60 
N.  Y.  619 ;  Hadley  v.  N.  H.  Ins.  Co.,  66  N.  H.  IIO,)  But 
it  was  necessary  for  him  to  allege  and  prove  that  it  was  so 
made  payable. 

Was  the  complaint  sufficient  in  this  respect  when 
tested  by  a  general  demurrer  t 

In  Mendocino  County  v.  Morris,  82  CaL  145,  the  same 
point  was  raised  and  decided  against  the  views  of  re- 
spondent here.  That  was  an  action  against  the  principal 
and  his  sureties  on  an  official  bond.  It  was  alleged  in 
the  complaint  that  the  bond  was  signed  by  all  of  the 
defendants,  but  a  copy  of  the  bond  was  attached  to  the 
complaint,  and  on  that  copy  the  name  of  the  principal 
did  not  appear.  A  demurrer  was  interposed  and  over- 
ruled in  the  court  below.  Of  this.  Sawyer,  J.,  delivering 
the  opinion  of  this  court  said:  "Upon  the  demurrer  in 
the  form  adopted  in  this  case,  the  direct  averment  of  the 
execution  of  the  bond  in  the  body  of  the  complaint  must 
prevail,  as  against  the  omission  of  the  signature  in  the 
copy.  It  may  be  that  there  is  a  want  of  correspondence 
between  the  averment  in  the  body  of  the  complaint  and 
the  copy  annexed,  but  if  so,  the  most  that  can  be  said  is, 
that  the  complaint  is  ambiguous  in  this  respect,  and 
this  objection  was  not  specified  as  a  ground  of  the  de- 
murrer under  any  head.  The  grounds  of  the  demurrer 
relied  on  were  all  particularly  specified,  and  this  was  not 
one  of  them.  The  objection  is  raised  for  the  first  time 
in  this  court  The  demurrer  is  not  general,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  certain  particulars.  There  was  a  good 
averment  of  the  execution  of  the  bond  in  the  body  of 
the    complaint,    and    no    objection    appears    to    have    been 
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taken  in  the  court  below  on  the  ground  of  want  of  cor- 
respondence between  the  bond  set  out  and  the  avermenti 
and  we  think  the  complaint  good,  at  least  after  verdict 
Had  the  objection  been  taken  in  the  court  below^  the 
clerical  omission  of  the  signature  of  the  principal  in  the 
copy,  if  it  be  one,  might  have  been  corrected."  (See 
also  Frazier  v.  Barlow,  63  CaL  71.) 

It  follows  from  the  rule  announced  in  the  foregoing 
cases  that  the  point  now  raised  by  the  respondent  here 
cannot  be  taken  advantage  of  under  a  general  demurrer. 

It  is  also  claimed  by  the  respondent  that  the  com- 
plaint was  insufficient  because  it  did  not  allege  that 
Bhodes  sustained  any  damage  by  reason  of  the  fire. 
But  it  did  allege  that  Bhodes  was  the  owner  of  the  prop- 
erty insured  at  the  time  of  the  insurance  and  at  the 
time  of  the  fire,  and  its  value  at  those  times,  and  also 
that  it  was  totally  destroyed  by  the  fire.  These  facts  were 
fuUy  stated,  and  from  them  the  loss  and  damage  must  of 
necessity  result.  We  think  the  complaint  sufficient  in 
this  respect 

Finally,  it  is  urged  that  the  complaint  was  insufficient 
because  it  did  not  allege  that  notice  of  the  loss,  in  writ- 
ing, was  forthwith  given  to  the  general  agent  of  the 
companies  at  San  Francisco,  as  required  by  the  policy. 
The  complaint  alleged  that  the  fire  occurred  on  the  9th 
of  December,  1882,  and  that  "on  or  about  the  fifth  day 
of  February,  1883,  due  proof  of  said  loss  by  fire  was 
presented  and  furnished  to  each  of  said  corporations  by 
this  plaintiff  and  the  said  Bhodes,  and  that  all  the  con- 
ditions of  said  policy  of  insurance  were  duly  performed 
and  kept  by  this  plaintiff  and  the  said  Bhodes." 

We  think  this  averment  of  the  performance  of  the 
conditions  precedent  sufficient,  under  the  provisions  of 
section  457  of  the  Code  of  Civil  Procedure. 

It  results  that  the  judgment  should  be  reversed  and 
the  cause  remanded,  with  directions  to  the  court  below 
to  overrule  the  demurrer. 
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FooTB,  C,  and  Haynx,  0.,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  the  court  below  to  overrule  the  de- 
murrer. 


[No.  12019.     In  Bank.— Aprfl  27,  1888.] 

W.  V.  REINHAET,  Appellant,  v.  A.  M.  LUGO  bt  al., 
Eespondents. 

PABTmON — KlNDINO  COI«TBA.BT  TO  ADMISSION  m  PUUDINGS. — ^A  finding 

in  an  action  of  partition  which  is  contrary  to  an  admission  made 
by  the  pleadings  as  to  the  plaintiff's  interest  in  the  lands  in  ques- 
tion is  outside  the  issue  and  erroneous,  and  a  judgment  based  there- 
on will  be  reversed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los    Angeles    County. 

The  facts  are  stated  in  the  opinion. 

Wicks  dc  Ward,  for  Appellant 

BicJeneU  dk  White,  and  Howard  d  Roberts,  for  Be- 
spondents. 

FooTB,  C. — ^This  is  an  appeal  from  a  judgment  ren- 
dered in  an  action  for  partition.  It  comes  here  upon 
the  judgment  roll  alone. 

The  point  is  made  by  the  appellant  that  the  findings 
negative  certain  allegations  of  the  complaint,  which  are 
confessed  by  the  failure  of  some  of  the  parties  to  the 
action  to  answer  them. 

It  is  alleged  in  the  complaint  that  the  plaintiff  and  all 
the  other  parties  to  the  action  ^'hold  and  are  in  posses- 
sion^ and  are  the  owners  and  tenants  in  common,"  of 
five  certain  tracts  of  land  described  as  A,  B,  C^  D,  and 
£.      Several    of    the    defendants,    although    duly    served 
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with  process,  did  not  appear,  and  a  default  was  taken  as 
to  them.  The  other  defendants  answered,  and  denied 
the  allegations  of  the  complaint,  so  far  as  any  claim 
was  set  up  in  that  pleading,  to  any  tenancy  in  common 
to  the  tracts  B  and  C,  but  they  did  not  deny  anything 
therein  stated  as  to  the  tracts  A,  D,  and  E.  Notwith- 
standing the  admission  by  all  the  defendants  (either  by 
default  or  failure  to  deny  the  allegations  of  the  com- 
plaint) as  to  the  tracts  of  land  last  mentioned,  the  trial 
court  found  that  none  of  the  defendants  who  made  do- 
fault  "has,  or  at  the  time  of  the  commencement  of  this 
action  had,  any  right  or  title  or  interest  in  or  to  the 
lands  described  in  the  complaint,  or  in  or  to  any  part 
thereof."  And  making  a  further  finding  that  neither  of 
the  defendants  who  filed  answers  claimed  any  interest  in 
the  lands  mentioned  in  the  complaint,  except  in  the 
tracts  B  and  C,  rendered  judgment  for  the  defendants, 
claiming  those  last  mentioned  tracts,  that  they  were 
owners  in  severalty,  the  "estate  of  Woodworth,  de- 
ceased of  the  tract  B,  and  P.  N.  O'Donnell  of  the 
tract  0;  and  that  the  plaintiff  and  none  of  the  co- 
defendants  had  at  the  commencement  of  or  at  the  time 
of  the  rendition  of  the  judgment  any  right,  title,  or  in- 
terest in  any  of  the  lands  mentioned   in   the   complaint. 

If  the  rule  is  to  prevail  which  obtains  with  reference 
to  ordinary  actions,  it  is  plain  that  the  findings  of  the 
court,  being  in  direct  contradiction  of  the  admitted  alle- 
gations of  the  complaint,  are  nugatory  in  so  far  as  they 
affect  the  rights  of  the  appellant  in  the  tracts  A,  D,  and 
E.  {Burnett  v.  Steams,  33  Cal.  469.)  And  the  finding 
and  judgment  to  that  extent,  being  contrary  to  the  facts 
admitted  by  the  pleadings  and  outside  of  the  issues  made 
or  tendered,  are  erroneous.  {Oregory  v.  Nelson,  41  Cal. 
278.) 

It  was  held  in  Hughes  v.  Devlin,  23  Cal.  608,  which 
was  an  action  for  partition,  where  a  "fact  was  averred  in 
tue   complaint,   and   not   denied    in   the   answer,"   that   it 
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must  be  deemed  to  be  admitted  as  true  like  any  other 
material  fact  affecting  the  rights  of  the  parties,  or  the 
form  of  the  remedy  to  which  they  might  be  entitled. 
This  would  seem  to  establish  the  rule  that  partition  suits, 
as  to  the  point  under  discussion,  are  to  be  governed  by 
the  same  rule  as  ordinary  actions. 

This  must  be  so,  unless  it  be  held  that  in  such  ac- 
tions no  finding  or  judgment  predicated  thereon  will 
be  sustained  unless  the  finding  be  sustained  by  evi- 
dence  irrespective  of  the  allegations  of  the  complaint, 
whether  denied  or  not, — ^that  is  to  say,  that  all  parties 
to  such  an  action  are  actors  and  plaintiffs;  that  each  is 
expected  to  set  up  and  prove  his  own  claims,  but  that 
in  no  event  is  the  trial  court  to  render  a  judgment  in 
partition,  save  upon  the  proof  made  before  it  as  to  the 
respective  rights  of  the  parties,  upon  which  alone  it 
must  base  its  findings,  irrespective  of  any  admissions 
made  by  default,  or  failure  to  answer,  or  denials  of  the 
allegations  in  the  pleadings. 

We  have  not  found  any  case  in  our  reports  which 
militates  against  the  rule  laid  down  in  Hughes  v.  Devlin, 
9upra,  and  therefore  we  must  conclude  that  the  judgment 
of  the  court  below,  in  so  far  as  it  affects  the  rights  of  the 
appeUant  to  have  partition  of  tracts  A,  D,  and  E,  must 
be  reversed,  and  a  new  trial  awarded,  the  judgment  to 
stand,  however,  in  all  other  respects. 

BsLOHXB,  0.  C,  concurred. 

The  OouET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  court  below,  in  so  far  as 
it  affects  the  rights  of  the  appellant  to  have  partition  of 
tracts  A,  D,  and  E,  must  be  reversed,  and  a  new  trial 
awarded,  the  judgment  to  stand  affirmed  in  all  other 
respects. 

LXXV.  Cal.— 41 
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[No.   11265.     In  Bank.— April  27,   1888.] 

ALEXANDER  LEWIS  HODQDON,  Respondbnt,  v. 
SOUTHERN  PACIFIC  RAILROAD  COMPANY  jbt 
Aii.^  Appellants. 

QUABDIAN    A17D    WaBD — FbAXTD    m    APPOINTMENT — COLLATEBAL   ATTACK 

ON  Judgment. — ^A  judgment  of  the  probate  court  appointing  a 
guardian  of  the  person  and  estate  of  a  minor,  which  is  regular  on 
its  face,  and  rendered  by  a  court  having  jurisdiction  of  the  matter, 
cannot  be  collaterally  attacked  on  the  ground  of  fraud,  coUusion* 
or  other  matter  aliunde. 

Id. — ^Lands  op  Minor  Necessary  fob  Railroad— Guardian  mat  Sell 
— ^Apfboval  by  Pbobate  Judge — General  Railboao  Act  or  1861. 
—Section  23  of  the  general  railroad  act  of  May  20,  1861,  as  amended 
April  27,  1863,  providing  in  effect  that  if  it  should  be  necessary  for 
the  purposes  of  a  railroad  company  to  acquire  real  estate  owned  by 
A  minor,  the  guardian  of  tho  minor  might  sell  the  same  to  it,  and 
his  conveyance  would  be  valid  upon  being  approved  by  the  probate 
judge,  is  constitutional. 

Id. — FoBM  or  Approval  by  Judge. — ^A  certificate  of  the  probate  judge 
to  the  deed  of  the  guardian  which  recites  that  he,  as  judge,  has 
examined  the  deed  and  the  sale  of  the  land  described  therein,  that 
the  land  is  necessary  for  the  purposes  of  the  railroad  company,  that 
the  consideration  paid  is  fair  and  equivalent  for  the  land,  and  that 
the  sale  is  just  and  proper,  and  which  thereupon  approves  and  con- 
firms the  sale  and  deed,  is  a  sufficient  approval  within  the  require- 
ments of  section  23  of  the  general  railroad  act  of  I86I. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco^  and  from  an  order 
refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

McAllister  &  Bergin,  for  Appellanta. 

E.  W.  McOraw,  D.  W.  Douthiit,  and  Edward  J.  PringU, 
for  Respondent 

McFabland,  J. — Judgment  in  the  lower  court  went 
for  plaintiff,  and  from  the  judgment  and  an  order  deny- 
ing a  new  trial  defendants  appeal. 

Plaintiff  avers  in  the  complaint  (substantially),  and 
the  court  finds,  that  in  April,   1862,  James  H.  Hodgdon 
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died  seised  as  owner  in  fee  of  certain  land  in  the  city  and 
county  of  San  Francisco,  described  in  the  complaint; 
that  plaintiff  was  born  in  lawful  wedlock  on  June  23, 
1860,  and  was  and  is  the  sole  child  of  said  James  H. 
Hodgdon,  deceased;  that  said  James  H.  Hodgdon  on 
October  12,  1850,  made  and  published  his  last  will,  by 
which  he  devised  and  bequeathed  all  his  property,  in- 
cluding said  land,  to  his  wife,  Sarah  A.  Hodgdon  (mother 
of  plaintiff) ;  that  in  said  will  plaintiff  was  neither  pro- 
vided for,  nor  in  any  manner  mentioned;  that  said  Hodg- 
don, deceased,  never  at  any  time,  nor  in  any  manner, 
provided  for  plaintiff  by  any  settlement;  and  that  it  in 
no  way  appears  that  such  omission  to  provide  for  plain- 
tiff in  said  will  or  otherwise  was  intentional.  It  is  then 
further  averred  that  plaintiff  is  the  owner  in  fee  of  the 
undivided  one  half  of  said  land,  because  he  succeeded  to 
the  same  as  the  sole  child  of  said  Hodgdon,  deceased; 
that  defendants  claim  an  interest  in  said  land  adverse  to 
plaintiff,  and  are  in  the  actual  and  exclusive  possession 
of  the  same;  and  that  defendants  have  not  any  estate, 
right  or  interest  in  or  to  plaintiff's  undivided  one-half 
interest  therein.  The  prayer  is,  that  defendants  be  re- 
quired to  set  forth  the  nature  of  their  claims;  that  it  be 
adjudged  that  they  have  no  interest  or  estate  in  said  un- 
divided one  half;  that  plaintiff's  title  thereto  is  good  and 
valid,  and  that  he  recover  possession  thereof. 

The  court  also  found  that  administration  of  the  estate 
of  said  James  H.  Hodgdon  is  stiU  pending  in  the  superior 
court  of  the  city  and  county  of  San  Francisco,  no  decree 
of  distribution  having  yet  been  made  therein,  and,  so  far 
as  it  appears,  no  adjudication  of  the  rightful  heirship  of 
plaintiff  having  yet  been  made  in  said  superior  court  sit- 
ting as  a  probate  court. 

Counsel  for  defendants,  by  objections  to  evidence,  by 
a  motion  for  nonsuit,  and  by  other  appropriate  objec- 
tions and  motions,  made — and  urge  here — several 
points  which,  under  our  views  of  the  case,  it  will  not  be 
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necessary  for  us  to  determine.  It  may  not  be  out  of  the 
way,  however^  to  notice  one  of  these  points;  because^  if 
well  taken^  it  may  be  of  great  importance  in  other  cases. 
There  is  no  doubt  that  under  our  present  law,  a  recog- 
nized and  undoubted  heir  may  generally  maintain  an 
action  concerning  real  property,  although  the  adminis- 
tration of  the  estate  be  stiU  in  progress.  But  it  is  con- 
tended that  in  the  case  of  a  will  and  a  pretermitted  heir, 
it  is  the  peculiar  and  sole  province  of  the  probate  court 
to  construe  the  will;  to  determine  if  there  was  an  inten- 
tional omission  of  the  contesting  heir;  if  there  was  any 
provision  for,  or  advancement  to,  the  after-bom  child; 
whether  the  share  to  be  assigned  to  the  pretermitted 
heir  shall  be  taken  from  that  part  of  the  estate  (if  any) 
not  disposed  of  by  the  will;  what  are  the  debts  of  the 
estate,  and  what,  if  any,  property  must  be  sold  to  pay 
them,  and  the  expense  of  the  administration;  what 
amount,  if  any,  must  be  taken  from  aU  of  the  devisees 
and  legatees  in  order  to  make  up  the  proportionate  share 
of  the  omitted  heir,  etc. ;  and  that  all  these  matters  can 
be  ascertained  only  by  the  probate  court  administering 
the  estate  of  the  deceased.  It  will  be  noticed  that  the 
statutes  in  force  at  the  death  of  plaintiff's  decedent  pro- 
vided that,  in  the  case  of  a  pretermitted  child,  the  neces- 
sary facts  being  shown,  ^^the  share  of  such  child  shall 
be  assigned  as  provided  by  law."  (Hittell's  General 
Laws,  sees.  7341  et  seq.)  Assigned  by  whom?  Can  an- 
other court,  in  an  independent  action  of  ejectment,  or  to 
quiet  title,  try  all  these  questions,  and  by  its  findings  and 
judgment  "assign"  to  the  pretermitted  child  the  partic- 
ular part  of  the  estate  which  he  claims  in  his  complaint, 
while  these  matters  are  still  imdetermined  in  the  probate 
court,  where  the  estate  is  being  administered?  Will 
such  a  judgment  bind  the  probate  court,  when  it  comes 
to  construe  the  will,  to  assign  the  share,  and  to  dis- 
tribute the  estate?  We  allude  to  these  questions  be- 
cause they  are  interesting  and  important;  buty  as  before 
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remarked,  we  do  not  deem  it  necessary  here  to  deiinitely 
determine  them. 

The  main  defendant  in  this  case  is  the  Southern  Pacific 
Railroad  Company, — a  railroad  corporation.  Section 
23  of  the  general  railroad  act  of  this  state,  approved 
May  20,  ISttl,  and  slightly  amended  April  27,  1863 
(State.  1861,  607;  State.  1863,  613),  is  as  follows:— 

"Sec.  23.  If  it  shall  become  necessary,  for  any  of 
the  purposes  aforesaid,  for  such  company  to  acquire  any 
real  estate,  or  any  right,  title,  or  interest  therein,  which 
is  the  property  of  any  infant,  idiot,  or  insane  person, 
the  guardian,  executor,  or  administrator,  as  the  case 
may  be,  may  sell  and  convey  the  same  to  said  company, 
but  neither  such  sale  nor  convreyance  shall  be  valid,  for 
any  purpose,  until  the  same  shall  have  been  approved 
by  the  judge  of  the  proper  probate  court;  and  said  judge 
is  hereby  authorized  to  examine  such  deeds  and  convey- 
ances, and  if  he  shall  deem  the  same  just  and  proper  he 
shall  approve  the  same,  and  thereupon  such  convey- 
ances shall  have  the  same  force  and  effect,  for  the  pur- 
poses in  this  section  mentioned,  as  if  the  same  had  been 
executed  by  persons  competent  to  convey  lands  in  their 
own  names.  Such  company  may  acquire  any  real  estate, 
or  any  right,  title,  interest,  estate,  or  claim  therein  or 
thereto,  necessary  for  the  purposes  of  said  company,  as 
hereinbefore  provided,  by  means  of  the  special  proceed- 
ings prescribed  in  this  act" 

For  the  purpose  of  showing  that  under  this  provision 
of  the  law  the  said  railroad  company,  defendant  here, 
had  acquired  the  title  of  plaintiff  to  the  property  in  suit, 
the  defendants,  after  plaintiff  had  closed  his  case  in 
chief,  and  motion  for  nonsuit  had  been  denied,  proved 
by  the  proper  record  evidence  that,  in  January,  1872, 
Joseph  S.  Paxson  was  duly  appointed  guardian  of  the 
person  and  estate  of  Alexander  Lewis  Hodgdon,  a  minor 
(plaintiff  herein),  by  the  probate  court  of  the  city  and 
county    of    San    Prancisco,    California ;    that    letters    of 
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guardianship  were  issued  to  said  Paxson  from  said 
court,  and  that  he  qualified  and  filed  his  bond  as  re- 
quired. The  judgment  of  the  court  appointing  said 
Paxson  guardian  was  regular  on  its  face,  and  the  court 
had  full  jurisdiction  to  render  it.  Defendants  then  in- 
troduced a  deed  from  said  Alexander  Lewis  Hodgdon, 
(plaintiff  herein),  by  his  said  guardian,  Joseph  S.  Pax- 
son, executed  immediately  after  his  appointment  as 
guardian,  by  which,  for  the  consideration  of  ten  thou- 
sand two  hundred  dollars,  the  property  sued  for  in  this 
action  was  conveyed  to  the  Southern  Pacific  Railroad 
Company  defendant  herein,  and  proved  that  said  ten 
thousand  two  hundred  dollars  was  paid  at  the  time  by 
said  defendant  to  said  guardian,  Paxson.  The  deed  was 
accompanied  by  the  following  certificate  of  the  judge  of 
said  probate  court: — 

"This  is  to  certify  that  I,  Milton  H.  Myrick,  judge  of 
the  probate  court  in  and  for  the  city  and  coimty  of  San 
Francisco  and  the  state  of  California,  have  examined  the 
within  deed,  and  the  sale  therein  made  of  the  lands 
described,  and  I  do  find  that  the  said  land  is  necessary 
for  the  purposes  of  said  railroad  company;  that  the  con- 
sideration paid  is  fair  and  equivalent  for  said  land,  and 
that  said  sale  is  just  and  proper,  and  as  such  probate 
judge  I  do  hereby  approve  the  said  sale  and  deed,  and 
confirm  the  same  in  as  full  and  ample  manner  and  form 
as  I  may  or  could  do  under  the  law  of  the  said  state  of 
California  in  relation  to  the  premises. 

"M.   H.  Myeick, 

"Probate  Judge  of  the  City  and  County  of  San  Fran- 
cisco, Cal." 

The  deed  was  duly  acknowledged  by  Paxson  as  guar- 
dian, and  was  recorded  January  27,  1872. 

After  close  of  defendant's  evidence  the  court  allowed 
the  plaintiff,  in  rebuttal,  against  the  objections  and  ex- 
ceptions of  defendants  properly  made  and  taken,  to 
introduce  evidence  tending  to  prove  that  the  said  judg- 
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ment  of  said  probate  court  appointing  said  Paxson  guar- 
dian as  aforesaid  was  procured  by  fraud,  collusion,  etc., 
and  upon  said  evidence  the  court  foimd  certain  facts 
which  it  held  to  be  fraudulent,  and  to  vitiate  and  render 
invalid   the   said   proceedings   in   the   said   probate   courb 

The  evidence  and  findings  on  this  point  were,  mainly, 
that  Paxson's  statements  in  the  petition  to  be  appointed 
guardian  that  he  was  a  friend  of  and  was  befriending 
the  minor,  and  that  he  made  the  application  at  the  re- 
quest of  his  mother  and  step-father,  were  not  true;  that 
he  did  not  account  to  plaintiff  for  the  money  which  he 
received  for  the  deed;  that  he  procured  himself  to  be 
appointed  at  the  request  of  agents  of  said  railroad  com- 
pany; that  the  acts  of  the  agents  of  the  railroad  company 
in  inducing  him  to  be  appointed  operated  as  a  fraud  on 
plaintiff;  that  the  probate  court  did  not  have  proof  of 
the  value  of  the  land,  or  its  necessity  for  railroad  pur- 
poses; that  there  was  collusion  between  Paxson  and  the 
agents  of  the  railroad  company,  and  that  for  these  and 
other  similar  reasons,  "the  said  petition  and  application 
for  guardianship,  and  the  proceedings  connected  there- 
with, were  fraudulent  from  their  inception,  and  that  by 
reason  of  said  fraud  the  said  probate  court  did  not  ac- 
quire jurisdiction  to  appoint  a  guardian  of  the  estate  of 
said  minor^*;  and  "that  Joseph  S.  Paxson  never  was  the 
legal  guardian  of  said  minor,  and  that  the  deed  aforesaid 
was  absolutely  void.'^ 

(In  respect  to  this  matter,  it  may  be  fair  to  parties  to 
remark  that  there  appears  in  the  evidence  a  written 
agreement  made  in  1871,  between  the  mother  and  step- 
father of  plaintiff,  and  one  Howard,  an  agent  of  the 
railroad  company,  defendant,  in  which,  after  a  recitation 
that  the  mother  had  conveyed  to  said  Howard  all  her 
title  to  certain  land  in  San  Francisco,  and  that  it  was 
claimed  that  the  plaintiff  herein,  then  a  minor,  was 
seised  of  the  residue  of  the  title  to  said  land,  it  was  agreed 
by  the  said  mother  and  step-father,  that  the  value  of  the 
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interest  of  said  plaintiff  should  be  determined  by  two  per- 
sons therein  named,  and  that  their  valuation  should  be 
final  and  conclusive,  and  that  certain  proceedings  should 
then  be  taken  to  convey  the  said  interest  of  said  plaintiff 
to  said  Howard,  upon  his  payment  of  the  sum  fixed  by 
Baid  two  persons,  and  that  said  persons  did  fix  valua- 
tion at  ten  thousand  two  hundred  dollars,  the  sum  after- 
wards paid  by  said  defendant  to  said  guardian  of  plaintiff.) 

Whether  or  not  the  said  evidence  objected  to,  and  the 
*aid  j&ndings  of  the  court  below,  would  constitute  a  suffi- 
cient ground  for  relief  in  an  action  brought  directly  for 
the  purpose  of  setting  aside  the  judgment  of  the  probate 
couit^ — with  proper  averments  in  the  complaint  and 
proper  parties  before  the  court, — ^is  a  question  not  neces- 
sary to  be  here  examined.  Eor  it  is  well  settled  that  a 
judgmeat,  regular  on  its  face,  and  rendered  by  a  court 
having  full  jurisdiction  to  render  it,  cannot  be  attacked 
collaterally  on  the  ground  of  fraud,  collusion,  or  other 
matter  aliunde.  The  opposite  rule  would  subject  to  the 
uncertain  and  insecure  test  of  parol  evidence  those  things 
to  which  the  law  attaches  the  utmost  conclusiveness  and 
stability, — ^judgments  and  judicial  records.  (Joyce  v.  Mc- 
Avoy,  31  Cal.  274;  89  Am.  Dec.  172;  Breeze  v.  Ayres,  49 
Cal.  208 ;  Carpentier  v.  City  of  Oakland,  30  CaL  439 ;  Rohb 
V.  Rohb,  6  Cal.  21;  Marshall  v.  Shafter,  32  Cal.  177;  Chase 
▼.  Christianson,  41  CaL  253;  and  authorities  other  than 
those  of  this  state  to  the  point  are  numerous.) 

And  the  appointment  of  a  guardian  by  a  probate 
court  is  a  judgment  to  which  the  rule  applies.  (Warner 
y.  Wilson,  4  CaL  313 ;  Guardianship  of  Fegan,  45  CaL  176 ; 
Henson  v.  Dater,  120  TJ.  S.  477 ;  Fitts  v.  Fitts,  21  Tex.  511.) 

The  rule  applies  to  infants  as  well  as  to  adults.  (Joyce 
V.  McAvoy,  supra.) 

The  admission  of  the  evidence  above  mentioned  was 
therefore  erroneous,  and  the  said  findings  of  what  the 
court  held  to  be  fraud,  and  upon  which  the  judgment 
was   basedi   were   immaterial   and   insufficient   to   warrant 
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the  oourt  in  practically  vacating  the  judgment  of  the 
probate  court  upon  a  collateral  attack.  Upon  such  a 
principle  any  judgment  could  be  disregarded  upon  a 
showing  that  the  court  which  rendered  it  committed  an 
error  either  of  law  or  fact 

We  think  that  the  deed  from  Pazson  to  the  said  de- 
fendant, and  its  approval  and  confirmation  by  the  pro- 
bate judge,  was  a  sufficient  compliance  with  the  statutory 
provision  under  which  it  was  executed.  That  provision 
is  distinct  from  the  provision  of  another  statute  by  which 
a  guardian,  in  a  certain  prescribed  way,  may  sell  prop- 
erty of  his  ward  for  his  maintenance  or  education.  The 
law  under  which  this  sale  was  made  contemplated  an 
entirely  different  purpose,  namely,  the  furtherance  of  a 
public  use.  No  particular  form  of  conveyance  or  pro- 
cedure was  prescribed.  The  only  limitation  upon  the 
sale  is,  that  it  shall  be  approved  and  confirmed  by  the 
probate  judge.  The  deed  was  in  proper  form  to  convey 
the  estate,  and  the  probate  judge  found  that  it  was  a 
case  within  the  statute,  and  approved  the  sale.  This  we 
think  was  sufficient  {Exendine  v.  Morris,  76  Mo.  416.) 
And  we  have  no  doubt  of  the  constitutionality  of  the 
statute. 

For  the  reasons  given,  the  judgment  and  order  are 
reversed,  and  the  cause  remanded. 

SsABU,  0.  J.,  Shabpstsin^  J.,  Patebsoit,  J.^  Thobv* 
TON,  J.,  and  MoEiNSTBT^  J.,  concurred. 

Behearing  denied* 
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[No.  11357.    In  Bank.— April  27,  1888.] 

ALEXANDEK  LEWIS  HODGDON,  Eespondbwt,  v. 
SOUTHEKN  PACIFIC  RAILROAD  CGMPAlfY  w 
Aii.,  Appet.t.ants. 

Fbactioe — ^Amendment — ^NonoB  of  MonoK  fob  Nbw  Trial — ^Evidehcb 
— ^Accident  and  Mistake. — An  order  refusing  to  allow  an  amend- 
ment to  a  notice  of  intention  to  move  for  a  new  trial,  which  is  asked 
for  on  the  ground  of  accident  and  mistake,  will  not  be  reversed  when 
the  evidence  as  to  the  alleged  accident  and  mistake  is  conflicting. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  refusing  an  amend- 
ment to  a  notice  of  intention  to  move  for  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court. 

McAllister  &  Bergin,  for  Appellants, 

D.  W,  Douthitt,  for  Respondent 

MoFaeland,  J. — There  were  several  defendants  in 
this  action,  and  judgment  went  in  the  court  below  for 
plaintiff.  A  notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed  by  all  of  the  defendants  except 
Leland  Stanford  and  0.  P.  Huntington,  whose  names 
were  omitted  from  the  notice.  Afterwards,  and  after  the 
statutory  time  for  filing  such  a  notice  had  expired,  the 
defendants  moved  the  court  to  correct  said  notice  by  in- 
serting therein  the  names  of  said  defendants  Stanford 
and  Huntington,  on  the  ground  of  accident,  inadver- 
tence, etc.  Affidavits  were  filed  on  the  motion  by  both 
sides,  and  the  court  denied  the  motion  to  correct  From 
the  order  denying  this  motion  defendants  appeaL 

Whether  or  not  a  notice  of  intention  to  move  for  a 
new  trial  could,  under  any  circumstances,  be  amended 
by  inserting  the  name  of  a  party  whose  time  for  giving 
Buch  notice  had  expired,  it  is  not  necessary  here  to  de- 
termine.    It  is  sufficient  to  say  that  the  evidence  before 
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the  court  below  was  conflicting  as  to  the  point  whether 
the  omission  of  said  two  defendants  from  the  notice  was 
through  inadvertence  and  mistake,  or  whether  it  was  in- 
tentional, and  the  motion  the  result  of  an  afterthought 
Under  these  circumstances,  the  court  had  to  pass  upon 
the  evidence  and  find  the  fact,  and  we  see  no  reason  for 
interfering  with  its  judgment  in  the  matter. 
Order  affirmed. 

Seabls,  0.  J.,  Sharpstein,  J.,  Patkeson,  J.,  Thobv- 
Tov,  J.i  and  MoKinstst,  J.,  ooncurzed. 
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ABATEMENT.    See  Wateb  and  Watxb  RiGHTi*  & 
ACCIDENT.     See  PsAcncs,  1* 
ACCOMPLICE^     See  EviDSNCir;  19l 

ACCORD  AND  SATISFACTION. 

1.  Accord  and  Satisfaction. — ^An  accord  without  satisfaction  to  not  a 
bar. — Simmons  v.  OuUakan,  608. 

2.  Burden  or  Proof. — Where  a  defendant  relies  upon  an  accord  and 
satisfaction,  the  burden  is  on  him  to  show  the  satisfaction  as  well  aa 
the  accord. — Id, 

8.   RiCEiFT. — A  receipt  is  not  conclusive. — /d. 

ACCOUNT  STATED. 

1.  Implied  Absent — Instance. — ^The  assent  to  an  account  necessary  to 
make  it  an  account  stated  may  be  implied.  Where  an  account  was 
presented,  and  the  party  examined  it,  and  made  no  objections  for 
three  months,  heldt  to  be  an  account  stated. — Hendy  v.  March,  566. 

2.  Verbal  Statement — Open  Account  not  Barred — Statute  or 
Limitationb. — Where  an  open  account  is  verbally  stated  before  the 
items  comprising  it  are  barred,  the  statute  of  limitations  begins  to 
run  against  the  stated  account  from  the  date  of  the  statement,  and 
an  action  may  be  brought  thereon  at  any  time  within  two  years  after 
the  statement^lTaAii  v.  Bdwiurd$,  102» 

See  Mistake,  2. 

ACCOUNTING. 

Court  mat  State  Account — ^Refxrenos. — In  an  action  for  an  account- 
ing the  court  may  itself  take  or  state  the  account,  and  when  it  does 
so,  a  refusal  to  order  a  reference  for  such  purpose  is  not  erroneous.—* 
Emery  v.  Mason,  222. 
See  Estate  of  Decedent,  6 ;  Partnership,  8,  4. 

ACKNOWLEDGMENT.  See  Bona  Fide  Purchaser,  8;  Nequqengs^  1. 

ACQUIESCENCE.     See  Boundaries,  1* 
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ADOPTION.    See  Hombbtsad,  6;  Pabsrt  amd  Obild,  1,  2»  4 
ADVERSE  PARTIES.    See  Affbai^  18,  14 

ADVERSE  POSSESSION. 

1«  Tenarot  m  Common — ^Dekd  bt  Oo^ten aht. — A  party  In  Hie  aehial 
ezcluisve  and  advene  poaseasloo  of  a  tract  of  land,  the  legal  title  t» 
which  ia  held  by  aeveral  penona  aa  tenants  in  oommon*  bj  taking  a 
deed  of  the  entire  tract  from  (me  of  the  co-tenanti  and  omtinning 
in  posBeasion  nnder  it,  does  not  become  a  co-tenant  with  the  other 
holders  of  the  legal  title.— FWcft  v.  Sinam,  887. 

2.  QuiETiNa  TiTLB—EyiDENCB— Payment  or  Stbest  Assbbsment  aud 
Insubancb. — In  an  action  by  the  adverse  possessor  to  qaiet  the  titla 
acquired  by  his  adverse  possession  against  the  holder  of  the  paper 
title,  evidence  is  admissible  that  the  plaintifP  and  her  predeoeasors  had 
paid  street  assessments  and  insurance  on  the  premises. — Id, 

ft.  Offeb  to  But  Adverse  Title. — A  title  once  acquired  by  adv%raa 
poBsession  is  not  affected  by  a  subsequent  offer  by  the  adverse  possca 
sor  to  buy  in  the  paper  title. — Id. 

4.  Natural  Barriers. — Natural  barriers  may  be  sufficient  to  form  an 
inclosure  for  the  purposes  of  the  rule  in  reference  to  actual  posseasloa 
of  real  property.  Whether  they  are  so  or  not  is  a  question  for  tha 
Jury  under  proper  instructions. — Goodwin  v.  McCabet  684. 

6.  Instructions. — If  there  is  sufficient  evidence  to  go  to  the  Jury  upon 
the  question,  it  is  error  to  refuse  an  instruction  that  if  the  Jury  be- 
lieve that  plaintiffs  fences,  together  with  natural  harriere,  formed  aa 
inclosure  sufficient  to  turn  cattle  it  was  sufficient  for  the  purpose  of 
possession. — Id, 

6b  Color  of  Title. — An  entry  under  a  swamp-land  certificate,  in  tha 
belief  in  good  faith  that  it  confers  a  right  to  the  land,  is  an  entry 
under  color  of  title. — Id. 

7.  Pasturage. — Instance  of  a  sufficient  adverse  possession  by  pasturage 
within  the  rule  laid  down  in  Weher  v.  Clarka,  74  OaL  U.— IfarsJUa 
▼.  Beyaeer,  544. 

AFFIDAVITS.    See  Judgment,  4  fk 

AGENCY. 

1.  Ostensible  Agency. — Where  a  person  to  the  agent  of  another  in  tha 
commencement  of  a  transaction,  and  such  other  is  diargeable  with 
knowledge  that  the  first  is  continuing  to  act  in  the  matter  in  eoma 
way,  the  inference  which  he  ought  to  draw  is  that  the  person  aa- 
suming  to  act  as  agent  is  continuing  to  act  in  the  same  capacity  in 
which  he  commenced,  and  it  is  negligence  not  to  repudiate  the  Ageacj, 
Quinn  v.  DreBhach,  159. 

2.  Promissobt  Note— Payment.— Where  the  holder  of  a  note,  raid- 
ing at  a  different  place  from  the  maker,  employs  an  attorney  at  law, 
who  resides  in  the  same  place  aa  the  maker,  to  collect  the  note ;  and 
an  arrangement  is  affected  by  the  attorney  by  which  a  new  note 
la  given  for  a  larger  amo«nt»  which  note  la  depoaited  In  a  bank  al 
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▲QBNCY   (Continued). 

the  residence  of  the  holder ;  and  the  maker  In  good  faith  jmltb  moat 
of  the  interest  and  a  part  of  the  principal  to  the  attorney,  who  for 
wards  the  same  to  the  bank,  which  credits  them  upon  the  note ;  and 
the  last  payment  of  the  principal  is  embexzled  by  the  attorney,  he 
must  be  taken  to  be  the  ostensible  agent  of  the  owner  of  the  note, 
and  the  loss  must  fall  upon  the  latter.— /d. 

8.  Collection  bt  Ownes  of  Note  Depositsd  in  Bank. — ^The  owner  of 
a  note  deposited  in  bank  for  collection  may  receive  payment  through 
another  agent.  The  want  of  possession  of  the  note,  although  a 
circumstance  to  be  considered,  is  not  conclusive.— >/<i. 

4.  Deatii  of  Principal. — ^The  authority  of  an  agent  to  bind  his  prin- 
cipal by  contracts  made  in  his  name  is  terminated  by  the  death  of  tha 
principal. — Lowrie  v.  Salz,  349. 

6.  Agent  Assuuino  to  Act  afteb  Piuncipal's  Death — ^Tbust. — A, 
person  assuming  to  be  the  agent  of  another,  who  receives  projMrty  or 
benefits  accruing  by  reason  of  such  assumed  agencyi  which  property 
belongs  to  the  estate  of  the  principal  for  whom  he  assumes  to  act^ 
may  be  treated  as  a  trustee,  and  is  liable  as  such  to  the  estate  of  his 
assumed  principal. — Id. 

6L  Consideration — ^Reasonabls  Tiiod— Revocation — Liabiutt  or 
Principal. — Where  a  principal,  for  a  valuable  consideration,  agrees 
not  to  revoke  an  agency  for  a  reasonable  time,  and  in  view  of  the 
circumstances  and  nature  of  the  contract  a  reasonable  time  can  be 
ascertained,  he  has  no  legal  right  to  revoke  It  during  such  time.  If 
he  does  so,  and  the  agent  is  thereby  deprived  of  authority  further  to 
act  as  such,  the  principal  is  liable  in  damages  by  reason  of  the  breach 
of  his  promise  not  to  recall  the  agency. — Parke  v.  Frank,  364. 

7.  Measure  of  Damages. — ^The  measure  of  damages  for  the  breach  of 
such  a  contract  is  the  amount  <^  the  direct  or  approximate  damages 
sustained  by  the  agent  by  reason  of  the  principars  depriving  him 
of  the  benefits  of  the  agency. — Id. 

8.  Loan  bt  Agent — Action  to  Recover. — An  agent  who  loans  the 
money  of  his  principal  in  the  name  of  the  principal  cannot  himself 
sue  to  recover  it  back.-— C^m  Kern  You  v.  Ah  Joan,  124. 

0.  Proof  of  Agency — Declaration  of  Agent. — ^The  mere  dedaratlod 
of  a  party  is  not  proof  that  hs  Is  tha  agent  of  another* — FeopU  ▼• 
Dye,  108 
See  Broob, 

ALIBNS. 

Jurisdiction — ^Personal  Ton  Infuoted  in  Foreign  Countet. — ^Tba 
courts  of  this  state  have  Jurisdiction  of  an  action  brought  by  one 
resident  alien  against  another  resident  alien  who  is  personally  served 
with  summons,  to  recover  damages  for  personal  Injuries  Inflicted 
on  the  plaintiff  In  a  foreign  coimtry. — Rolerti  v.  Duntmuir^  2(XL 

ALIMONY.    See  Contempt,  1,  8;  Divorci^  ^ 
LXXV,  Cau— tt 


Digitized  by 


Google 


658  AMEiq^DMETTP. 


AMBNDMEXT.    See  Guabdian  ad  Litem  ;  Fueaddtq,  1-5 ;  PsAcnoBi  1; 

SulfMONS,   1. 

APPEAL. 

1.  Afpkalabiutt  of  Obdeb  how  Detebmined. — ^Whether  an  order  is 
appealable  is  to  be  determioed  by  what  it  purports  to  determine,  and 
not  by  what  may  be  its  actual  operative  effect. — Estate  of  Bulloch, 
419. 

2.  Time  fob  Taking — Dismissal. — ^An  appeal  from  a  Judgment,  if 
taken  more  than  one  year  after  its  entry,  will  be  dismissed. — Loiorte 
V.  8alz,  349. 

8.  Judgment — Dismissal. — An  appeal  from  a  judgment  which  is  not 
taken  within  one  year  from  the  date  of  its  entry  must  be  dismissed. 
^-Heilhron  ▼.  Fowler  Switch  Canal  Company,  426. 

4.  Time  to  Appeal  from  a  Decree  of  Partial  Distribution. — ^An  ap> 
peal  from  a  decree  of  partial  distribution  must  be  taken  within  sixty 
days  from  the  entry  of  the  decree. — Estate  of  Fisher,  523. 

5.  Failure  to  Appeal  in  Time — Jurisdiotion. — ^The  failure  to  taJ[e  an 
appeal  in  time  goes  to  the  jurisdiction. — Id, 

6b  Insufficiency  of  Evidence — ^Time. — In  order  to  present  the  que*- 
tion  of  the  insufficiency  of  the  evidence  upon  an  appeal  from  the  judg- 
ment, the  appeal  must  be  taken  within  sixty  days  from  the  rendition 
of  the  judgment. — Mogk  v.  Peterson,  490. 

7.  Service  of  Notice — Death  of  Respondent. — Where  an  appellant, 
in  ignorance  of  the  death  of  the  respondent,  serves  a  notice  of  appeal 
on  the  attorney  who  had  appeared  for  the  latter,  and  the  service 
Is  accepted  by  him,  the  appeal  will  not  be  dismissed  on  a  motion 
made  by  the  attorney  who  accepted  the  service,  on  the  ground  that 
the  service  was  void,  because  made  after  the  death  of  the  respondent. 
^-Moyle  V.  Landers,  595. 

8l  Order  Refusing  Injunction — Record — Findings. — On  an  appeal 
from  an  order  refusing  an  injunction  it  is  not  necessary  to  specify 
In  a  bill  of  exceptions  the  particulars  in  which  the  evidence  is  alleged 
to  be  insufficient,  nor  is  the  lower  court  required  to  make  finding  in 
support  of  the  order.  The  appeal  is  heard  upon  the  papers  used  on 
the  hearing  in  the  lower  court ;  and  the  testimony  of  witnesses  con- 
tained in  the  record,  and  identified  by  the  judge  as  having  been  given 
on  the  hearing,  will  be  treated  on  the  appeal  as  written  affidavits.— 
Hunt  V.  Bteese,  620. 

0.  Proceedings  Impbovidentlt  and  Unintentionally  Made — Prb- 
8UMFTI0N. — ^While  a  court  has  power  to  set  aside  orders  and  judg- 
ments improvidently  and  unintentionally  made,  yet  a  given  order  or 
judgment  will  not  l)e  presumed  on  appeal  to  have  been  of  that  charac- 
ter. The  fact  must  be  affirmatively  shown.  And  it  seems  that  a  re- 
cital that  the  order  was  made  '^under  a  misapprehension"  is  not  a 
sufficient  showing  of  the  fact. — Wunderlin  v.  Cadogan,  617. 

10.  Law  of  the  Case — ^Dicta — Decision  on  Unnecessary  Point.— 
While  the  rule  as  to  the  law  of  the  case  does  not  protect  mere  dicta^ 
yet  a  decision  on  a  point  which  arose  in  the  case  is  within  the  rule, 
although  it  was  not  necessary  to  the  disposition  of  the  appeal.-* 
Qwinn  ▼•  Hamilton,  256. 


Digitized  by 


Google 


Associations.  859 


APPEAL   (Continued). 

IL  Practice — Failubk  to  File  Brief — Waiver. — Where  a  party  fails 
to  file  his  brief  within  the  time  allowed  by  the  court,  and  subsequent* 
Ij  files  it  without  the  permission  of  the  court  or  the  consent  of  the 
opposite  counsel,  the  court  may,  in  its  discretion,  treat  the  default 
aa  a  waiver  of  all  technical  points,  and  allow  the  brief  to  remain 
as  an  argument  upon  the  merits  only. — Peek  v.  Peek,  208. 

12.  Entry  of  Judgment. — An  appeal  from  a  judgment  prior  to  its  entry 
is  premature,  and  will  be  dismissed. — Onderdonk  y.  City  and  County 
of  San  Francisco,  534. 

13.  — Service  of  Notice — Adverse  Parties — Substitution  of  D»- 
fendants. — ^The  defendant,  before  filing  any  answer,  made  a  motion 
in  the  trial  court  for  an  order  substituting  certain  persona  tm 
defendants  in  its  stead,  and  gave  notice  of  the  motion  to  the  parties 
sought  to  be  substituted.  The  motion  was  denied,  and  the  defendant 
declining  to  answer,  judgment  by  default  was  rendered  against  it. 
The  defendant  appealed  from  the  judgment,  claiming  a  reversal  on 
the  ground  that  the  refusal  to  make  the  substitution  was  erroneous. 
Held,  that  the  parties  sought  to  be  substituted  were  **adverse  parties,** 
within  the  meaning  of  section  940  of  the  Code  of  Civil  Procedure, 
and  should  have  been  served  with  notice  of  appeal,  and  this  not  hav- 
ing been  done,  the  appeal  should  be  dismissed. — Toy  v.  San  Franci§' 
CO  and  San  Rafael  R,  R,  Co,,  542. 

14.  Notice  of — Service  on  Adverse  Parties — Quashing  Exectjtion, 
— ^Where  an  execution  issued  against  all  the  parties  to  a  judgment 
is  quashed  upon  the  motion  of  a  part  only  of  them,  and  an  appeal 
from  the  order  is  taken  by  the  judgment  creditor,  all  the  persons 
against  whom  the  judgment  was  rendered  are  adverse  parties,  within 
the  meaning  of  section  940  of  the  Code  of  Civil  Procedure,  and  should 
be  served  with  notice  of  the  appeal ;  if  this  be  not  done,  the  supreme 
court  acquires  no  jurisdiction  to  hear  the  appeal,  and  the  same  will 
be  dismissed. — Millihin  v.  Houghton,  539. 

See  Criminal  Law,  18 ;  Homestead,  2 ;  Judgment,  10 ;  MANDAf- 
Mus ;  Negligence,  2 ;  New  Trial^  1,  2 ;  Praotiox,  Q»  9i 

APPEARANCE.    See  Practice,  2,  6. 

ASSAULT  TO  MURDER.    See  Criminal  Law,  S. 

ASSESSMENT.    See  Street  Assessment;  Taxation;  Swauf-lands. 

ASSIGNMENT.     See  Execution  Sale;  Insolvency,  2;  MEOHAiao'8 
Lien,  3;  Mortgager  8* 

ASSOCIATIONS. 

L  Unincorporated  Associations — Protection  of  Property  Rights 
OF  Members. — Courts  will  interfere  for  the  purpose  of  protecting 
property  rights  of  members  of  unincorporated  associations,  in  all 
proper  cases,  and  when  they  take  jurisdiction,  will  follow  and  en- 
force, 80  far  as  applicable,  the  rules  applying  to  incorporated  bodies 
of  the  same  character. — Otto  ▼.  Journeymen  Tailors*  Protective  and 
Benevolent  Union,  308. 
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ASSOCIATIONS  (Continued). 

2,  Expulsion  when  Pbopeb. — A  member  of  an  unincorporated  a»octap 
tion  may  be  expelled  therefrom  for  a  violation  of  such  of  the  estab- 
lished rules  of  the  association  as  have  been  subscribed  or  assented  to 
by  the  members,  and  as  provide  expulsion  for  snch  violation,  or  for 
•ucb  conduct  as  clearly  violates  the  fundamental  objects  of  the  as- 
sociation, and  if  persisted  in  and  allowed  would  thwart  those  ob* 
Jects  or  bring  the  association  into  disrepute. — Id. 

8.  Review  of  Expulsion. — In  the  matter  of  an  expulsion,  the  associa- 
tion acts  in  a  quasi  judicial  character,  and  so  far  as  it  confines  itself 
to  the  exercise  of  the  powers  vested  in  it,  and  in  good  faith  pursues 
the  methods  prescribed  by  its  laws,  such  laws  not  being  in  violation 
of  the  laws  of  the  land  or  any  inalienable  right  of  the  member.  Its 
sentence  is  conclusive,  like  that  of  a  judicial  tribunal.  The  courts 
will,  however,  decide  whether  the  ground  for  expulsion  Is  well  taken. 

4.  Expulsion  fob  Offense  Punishable  bt  Fine. — An  unincorporated 
association,  having  a  benefit  fund  in  which  all  of  its  members  are 
entitled  to  participate,  cannot  expel  a  member  for  an  offense  whldi 
by  the  rules  of  the  association  is  punishable  by  a  fine  only. — Id. 

5,  Improper  Expulsion. — ^The  expulsion  of  a  member,  nominally  for 
an  offense  for  which  such  punishment  is  proper,  but  in  reality  for  sa 
offense  punishable  only  by  fine,  is  invalid. — Id, 

ATTORNET  AT  LAW.    See  Agenct,  2,  8 ;  Estate  or  DaoEDOiT,  !»  S| 
Pbacticb,  2,  4. 

ATTORNEY'S  FEES.    See  Divorce,  1,  8L 

BANK&    See  Agency,  2,  3. 

BILL  OF  EXCEPTIONS.    See  PRAcnca 

BOARD  OF  EQUALIZATION.    See  Taxation,  X 

BONA  FIDE  PURCHASER. 

1*  CoNYETANCB— ^Consideration— Pbe-existino  Indebtbdnese.— A 
conveyance  in  consideration  of  the  cancellation  of  a  pre-existing  In* 
debtedness  is  a  conveyance  for  a  valuable  consideration,  within  the 
meaning  of  section  1214  of  the  Civil  Code. — Poarman  v.  WaUace,  652. 

8.  Execution  Purchaser— Judqi£Bnt  Cbeditoe— Priority — ^Unrb- 
OORDED  Deed— Certificate  of  Sale  First  Recorded. — A  Judgment 
creditor  who,  without  notice  of  a  prior  unrecorded  deed  from  the 
Judgment  debtor,  purchases  the  land  of  the  latter  at  the  ezecation 
sale,  is  a  bona  fide  purchaser,  and  if  his  certificate  of  sale  be  first 
recorded  is  entitled  to  priority  over  the  grantee  under  the  prior  deed, 
notwithstanding  the  latttf  deed  is  recorded  befoxv  the  Issuance'  of  tfas 
sheriff's  deed. — Id. 

8.  Recording  Certificate  of  Sale— Notice.— Duplicate  certificates  oC 
sale  of  real  pros^ertj  by  a  sheriff  are  entitled  to  be  rseoidsd  witiMmt 
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BONA  PIDE  PURCHASERS  (Continued). 

acknowledgment,  and  after  being  recorded  are  O0Qatractiv«  notice  t» 
all  the  world. — Id. 
See  Noticb;  Pbomibsoby  Notb,  X 

BOND& 

3.  Road  Bonda  of  Tuba.  County — Time  of  Payment— Act  of  If  abgr 
28,  1872. — Bonds  issued  by  tbe  county  of  Yuba  in  pursuance  of  the 
act  of  March  28,  1872,  for  the  purpose  of  constructing,  repairing, 
and  improving  wagon-roads  and  bridges  within  the  county,  cannot  be 
paid  by  the  county,  without  the  consent  of  the  holders,  prior  to  the  ex- 
piration of  twenty  years  from  the  date  of  their  issue,  except  in  the 
manner  and  from  the  fund  provided  for  in  the  statute ;  and  an  at* 
tempt  by  the  county  to  make  a  prior  payment  thereof  from  a  differ 
ent  fund  is  ineffectual  as  against  a  non-consenting  holder. — Dain%  ▼• 
County  of  Yuba,  452. 

S.  Coupons — Intebest. — ^The  coupons  on  such  bonds,  after  they  become 
payable,  bear  interest  from  the  time  they  are  presented  to  the  county 
treasurer  for  payment. — Id, 
See  INBOLVENOY,  4;  Meohanzo^s  Lzbn,  1;  Boads  ahd  HraHWAY% 
8 ;  SuBETY,  8. 

BOUNDARIES. 

!•  Establishment  of  by  Agbeembnt. — ^Where  coterminous  proprietor 
of  land  in  good  faith  agree  upon,  fix,  and  establish  a  boundary  line 
between  their  respective  tracts,  in  which  they  acquiesce,  and  under 
which  they  occupy  for  a  period  equal  to  that  fixed  by  the  statute  of 
limitations,  the  line  as  thus  established  is  binding  upon  them,  and 
those  holding  under  them,  or  either  of  them. — White  t.  8preMe$,  610. 

2.  Effect  of  Agbeement — ^How  Opebates  on  Title. — Such  agree- 
ments are  not  within  the  statute  of  frauds,  because  they  are  not  con- 
sidered as  extending  to  the  title.  They  do  not  operate  as  conveyances 
so  as  to  pass  title  from  one  to  the  other,  but  proceed  upon  the  theory 
that  the  true  line  of  separation  is  in  dispute,  and  to  some  extent  un- 
known, and  in  such  case  the  agreement  serves  to  fix  the  line  to  which 
tbe  title  of  each  extends. — Id. 

8.  Location  of  Boundaby. — What  are  boundaries  is  a  matter  of  law ; 
but  where  they  are  is  a  matter  of  fact. — Id, 

4.  E^BEcnoN  OF  Division  F^nce. — A  division  fence  erected  by  one  of 
the  coterminous  proprietors  in  such  a  manner  as  to  include  part  of  the 
land  of  the  other  will  not  be  considered  as  the  established  boundary 
line,  unless  tbe  site  of  the  fence  was  fixed  and  agreed  upon  by  tbe 
respective  owners  of  the  adjoining  lands  as  their  boundary  line. — Id. 

8L  FiNDiNQ. — ^Tbe  finding  as  to  the  situation  of  the  boundary  line  la 
question,  held,  supported  by  the  evidence. — Id. 

See  Mines  and  KnaNo,  4. 
BRIEF.    See  AfpeaLi  11;  Contempt,  4. 
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BROKER. 

1.  Sale  of  Land — Authoritt  how  Evidenced. — ^To  entitle  a  broker 
to  recover  commissions  for  effecting  a  sale  of  real  property,  he  must 
•how  that  he  was  employed  by  or  on  behalf  of  the  owner  to  make 
the  sale,  and  that  his  authority,  or  some  note  or  memorandum  there- 
of, was  in  writing,  subscribed  by  the  party  to  be  charged,  or  by  his 
authorized  agent. — Zeimcr  v.  Antiselly  509. 

2.  Broker  when  Earns  Commission. — Before  a  broker  can  be  said  to 
have  earned  his  commission,  it  must  also  be  shown  that  he  produced 
a  purchaser  who  was  ready  and  willing  to  make  the  purchase  OD 
terms  satisfactory  to  his  employer,  and  that  he  was  the  efficient 
agent  or  procuring  cause  of  the  sale ;  also  that  he  performed  the  duty 
assumed  by  him  within  the  time  limited  in  his  contract,  or  within 
such  extension  of  time  as  may  have  been  granted  by  his  employer. 
If  he  failed  to  do  that,  he  is  not  entitled  to  the  commission,  even  though 
he  made  efforts  to  sell  the  property,  and  first  called  it  to  the  atten« 
tion  of  the  party  who  subsequently  made  the  purchase,  onless  Um 
delay  was  caused  by  the  negligence,  fraud,  or  fault  of  the  owner. — JdL 

BUILDING  CONTRACT.    See  Damages,  2 

CERTIFICATE  OF  SALE.    See  Bona  Fids  Pubchasbb,  2;  2L 

CERTIORARL 

!•  Justice's  Court — Judgment  by  Default. — A  judgment  by  default 
rendered  by  a  justice's  court,  even  if  erroneous,  will  not  be  reviewed 
on  certiorari^  when  the  court  had  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant. — Reagan  v.  Justic€*»  Court,  253. 

2.  Search-warrant — Issuance  by  Superior  Judge — Return  to  Su- 
perior Court. — ^The  action  of  a  superior  judge,  acting  as  a  magis- 
trate, in  issuing  a  search-warrant,  cannot  be  reviewed  on  certiorari^ 
after  he  has  returned  to  the  proper  superior  court  all  the  papers  and 
proceedings  filed  with  or  had  before  him  in  the  matter  of  the  sarch- 
warrant,  and  when  no  proceeding  in  such  matter  is  pending  before 
him. — Quan  Chick  v.  Coffey,  371. 

&  Insolvency — Order  Appointing  Attorney  fob  Absent  Cbedito&— 
Election  or  Assignee. — Orders  appointing  an  attorney  to  vote  for 
an  absent  creditor  at  the  election  of  an  assignee  in  an  insolvent  pro- 
ceeding, and  appointing  as  assignee  the  person  chosen  at  such  elec- 
tion, even  if  erroneous,  cannot  be  reviewed  on  certiorari,  as  the  court 
had  jurisdiction  of  the  proceeding. — Tomasini  ▼.  Superior  Oouri^  22Qb 
See  Practice,  9. 

CHARITABLE  CORPORATION.    See  W1L14  X 

CHILD.     See  Parent  and  Child. 
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CLAIM  AND  DELIVERY. 

Judgment  when  need  not  be  in  Altebnative. — In  an  action  of  claim 
and  delivery  of  several  articles  of  personal  property,  a  portion  of 
which  has  been  disposed  of  by  the  defendant  so  that  a  return  of  all 
cannot  be  had,  it  is  not  necessary,  in  support  of  a  judgment  for  th« 
plaintiff,  that  the  court  should  find  the  character  or  value  of  the  ar- 
ticles which  can  be  returned,  or  that  the  judgment  should  be  entered 
In  the  alternative.  In  such  a  case,  a  judgment  for  the  value  of  the 
entire  property  is  proper. — Burke  v.  Koch,  356w 

COLOR  OF  TITLE.    See  Advebsk  Possession,  6L 

COMMISSION.    See  BsoKm  2. 

COMMUNITY  PROPERTY. 
Act  of  1850 — Poweb  or  Subttvob— Mobtoaoe. — ^Tinder  the  act  of 
1850,  the  surviving  husband  had  authority  to  keep  alive  a  debt  and 
mortgage  made  before  the  wife's  death :  and  in  determining  the  iden- 
tity of  the  debt  and  mortgage,  equity  will  look  beneath  the  form  of 
the  transaction.  But  he  had  no  authority  to  make  an  entirely  new 
mortgage  to  raise  money  for  the  prosecution  of  new  enterprlsei^— • 
John$ton  V.  8,  F,  Savings  Union,  134. 
See  DiTOBCfE,  5-7;  Will,  3. 

CONFESSION.     See  EviDENCir;  7,  & 

CONSENT.     See  Mabbiagi. 

CONSIDERATION.    See  Agenct,  6 ;  Bona  Fide  Pubchabsb,  1 ;  FkAVB^ 
2,  8,  5;  Pbomissobt  Note,  2,  8;  Tbtjst. 

CONSPIRACY.    See  Qbiminal  Law,  8»  4. 

CONSTITUTIONAL  LAW.    See  Counties;  Quabdiah  akd  Wabd^  S; 
Pubuo  Officebs,  1. 

CONSTRUCTIVE  TRUST.    See  Feaud,  1-6L 

CONSUMMATION.    See  Mabbiaos,  2. 

CONTEMPT. 

1.  Refusal  to  Pat  Alimont — Dischaboe  of  Pbisoneb. — ^A  person 
confined  in  jail  for  a  contempt  of  court  for  refusing  to  obey  an  order 
directing  him  to  pay  alimony  is  entitled  to  be  discharged,  under  sec- 
tions 1143  et  seq.  of  the  Code  of  Civil  Procedure,  upon  proof  of  his 
inability  to  p&j.— Matter  of  Wilson,  580. 

2.  Civil  Contempt — Execution. — In  a  case  of  civil  contempt, — as 
when  a  defendant  in  a  civil  action  is  ordered  by  the  court  to  pay 
money  generally  to  the  plaintiff,  and  is  committed  until  he  shall 
have  paid  it, — ^the  prisoner  is  In  custody  as  under  an  execution. — Id. 
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CONTEMPT  (Continued), 

8.  Appltcation  fob  Dibohabob— Mandamus  to  Compel  HsABmo.— 
A  person  confined  in  jail  for  contempt  in  refusing  to  obey  an  order 
of  court  directing  him  to  pay  alimony  will  not  be  awarded  a  writ  of 
mandamus  to  compel  the  judge  of  the  superior  court  to  entertain  an 
Application  for  his  discharge,  when  the  answer  to  the  petition  for 
the  writ,  being  taken  as  true,  shows  that  the  Judge  did  entertain  the 
Application,  but  refused  the  discharge,  because  in  his  Judgment  the 
petitioner  was  not  entitled  thereto. — /d. 

4.  Bbiets.— Abuse  of  the  Judge  of  the  trial  court  in  a  brief  filed  in  ths 
appellate  court  will  be  treated  as  contempt  of  the  Utter  ooort — ySfaort 
T.  atarUrd,  91. 

CONTINUANCBL    See  Cbivinal  Law,  1> 

CONTRACT.    See  Loan  ;  Mabbiaqk  ;  Publio  Lands,  ^  5 ;  Vsndob  Am 

Vendeb. 

CONVEfRSION.     See  Wabehoubeman. 

CORPORATIONS.    See  Asbooiations  ;  Wiix^  X 

COUNTIES. 

Indebtedness — Patment-^Conbtitutzonai.  Law. — ^Tinder  section  18  of 
article  11  of  the  constitution,  and  section  86  of  the  county  goyem- 
ment  act,  a  county  indebtedness  incurred  during  a  given  fiscal  year 
cannot  be  paid  out  of  the  income  or  revenue  of  any  future  yearir^ 
Bohwartg  v.  WiUon,  602. 
See  Jxtdob. 

COUNTY  GOVERNMENT  ACT.    See  Pdbzjo  OniGEB%  % 
COUNTY  SE)AT.    See  iNJUNonoN,  ]« 
COUPONS.    See  Bonds. 
COVENANT.    See  Lease,  Z4. 

CRIMINAL  LAW. 

I>  Refusal  or  Continuangb— Disoketion. — ^It  to  withtn  the  dIseretloB 
of  the  trial  court  to  refuse  a  ccmtinuance  on  the  ground  that  the  prior 
engagements  of  counsel  were  such  as  to  prevent  him  from  making  dus 
preparations  for  the  trial,  and  its  action  will  not  be  interfered  with 
on  appeal,  unless  it  clearly  appears  that  there  has  been  an  aboss  of 
discretion. — People  v.  CoUine,  411. 

2.  MisDEHEANOBr— Petit  Labcent— Judgment  or  Contiotion — ^Ha- 
beas CoBFUB. — A  prisoner  who  has  been  arrested,  tried,  and  convicted 
by  a  police  court  for  the  crime  of  petit  larceny,  under  a  complaint 
which  is  in  all  respect  sufficient,  is  not  entitled  to  be  dischaxfed  am 
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CRIMINAL  LAW  (Cbntinued). 

habeas  corput  merely  because  the  Jadgment  of  conviction  fails  to 
recite  the  date  of  the  offense,  and  that  it  had  l>een  "feloniously**  com- 
mitted,—^*  parte  Turner,  226. 

ft.  CoRBPiBACT — Circumstantial  Bvidengb. — A  conspiracy  may  be 
proved  by  circumstantial  evidence. — People  v.  Bentley,  407. 

4.  BviDENCB  Showing  Conspibact — ^Res  Gestjb. — In  a  prosecution  for 
an  assault  to  murder,  evidence  of  the  act  of  an  alleged  co-conspira- 
tor, done  before  the  commission  of  the  crime,  and  tending  to  show 
the  probability  of  an  understanding  between  him  and  the  defendant 
in  regard  to  its  perpetration,  are  admissible  to  prove  the  conspiracy 
as  part  of  the  res  geetx. — Id. 

fi.  Assault  to  Mubder— Conviction  ot  Assault  with  Dsadlt 
Weapon. — A  defendant  may  be  convicted  of  an  assault  with  a  deadly 
weapon  under  an  information  charging  him  with  an  assault  to  com- 
mit murder. — Id, 

6b  Indictment  of  Election  iNSPEcrroB  ]X)b  Breach  of  Duty — ^Bs- 
FUSAL  to  Swear  Voter — Election  in  San  Francisco. — The  indict- 
ment set  forth  that  on  the  twelfth  day  of  April,  1887,  at  the  dty 
and  county  of  San  Francisco,  at  a  special  election  called  by  the 
board  of  election  commissioners  for  the  purpose  of  voting  for  or 
against  the  new  charter  proposed  by  the  board  of  freeholders  elected, 
etc.,  that  defendant  was  the  duly  appointed,  qualified,  and  acting 
inspector  of  election  of  the  first  precinct  of  the  twenty-ninth  assembly 
district,  in  the  city  and  county,  and  while  defendant  was  acting  as 
such  inspector  at  the  said  election  for  the  district  and  precinct  afore- 
said, one  Charles  MjTon  Emerson,  '*a  duly  qualified  elector  of  ths 
said  city  and  county,  offered  to  vote  at  the  polling-place  of  said  pre* 
cinct**;  that  said  Emerson  was  thereupon  challenged  that  he  had 
before  voted  that  day;  that  Emerson  then  and  there  demanded  that 
defendant  administer  to  him  the  oath  prescribed  by  section  1234  of 
the  Political  Code  (reciting  the  oath)  ;  and  that  defendant,  well 
knowing  the  provisions  of  the  laws  of  the  state  of  California  relat- 
ing to  elections  and  the  duties  with  which  he  was  charged  thereunder 
as  inspector  aforesaid,  knowingly,  willfully,  fraudulently,  and  feloni- 
ously refused  to  administer  to  said  Emerson  the  oath  aforesaid. 
Held,  that  the  indictment  was  sufficient,  and  that  an  averment  that 
Emerson  was  registered  on  the  precinct  register  was  not  essential. 
— People  V.  Burns,  027. 

7.  Instruction — Presumption  or  Knowledge  of  Law. — On  the  trial, 
the  court,  at  the  request  of  the  prosecution^  diarged  the  Jury  that  the 
"defendant  is  presumed  by  law,  as  inspector,  to  know  at  his  peri] 
what  the  law  was,  and  it  would  furnish  no  excuse  to  him  that  he  may 
have  supposed  that  the  law  was  different  from  what  it  was.  Bat  ia 
order  that  you  may  find  him  guilty,  it  must  appear  that  he  acted 
knowingly  and  fraudulently'*:  held,  that  the  instruction  was  proper 
— /d. 

8.  Larceny — Carrying  away — Severance  of  Possession. — In  order 
to  constitute  the  crime  of  larceny,  the  property  alleged  to  have  been 
stolen  must  have  been  carried  away  from  the  possession  or  custody 
of  the  owner,  and  have  come  into  the  possession  of  the  thief. — People 
▼.  Meyer,  383. 
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CRIMINAL  LAW  (Continued). 

9.  Attempt  to  Carby  away— Pbopebtt  Fastbnkd  to  PssinsES  of 
Owner. — Evidence  of  an  attempt  to  carry  away  property  from  the 
possession  of  the  owner,  which  attempt  was  frustrated  by  reason  of 
the  fact  that  the  property  was  fastened  to  the  premises  of  the  owner, 
is  not  sufficient  evidence  of  an  asportation  to  warrant  a  conyiction 
for  larceny. — Id, 

10.  Defendant  as  Witness — Cross-examination. — On  the  trial,  th« 
defendant,  as  a  witness  in  his  own  behalf,  testified  that  at  the  time 
of  the  alleged  larceny  he  was  under  the  infiuenoe  of  liquor,  and  that 
as  he  was  walking  along  he  fell  over  something,  and  the  first  thing 
he  knew  somebody  grabbed  him.  This  was  all  he  testified  to  on  his 
examination  in  chief.  On  cross-examination,  after  being  asked  as 
to  his  true  name,  he  was  asked  whether  or  not  he  had  gone  by  several 
other  names,  and  whether  he  had  ever  been  convicted  of  a  felony* 
Held,  that  the  cross-examination  was  proper. — Id, 

11.  Murder — Instructions — Assumption  op  Guilt. — In  a  prosecution 
for  murder,  an  instruction  which  inadvertently  assumes  the  guilt  of 
the  defendant  is  cured,  if  the  court  subsequently  states  to  the  jury 
that  it  did  not  intend  to  make  any  intimation  as  to  the  guilt  of  the 
defendant,  and  fully  charges  them  as  to  the  burden  of  proof,  and  as 
to  the  necessity  of  the  prosecution  proving  every  essential  fact  be- 
yond a  reasonable  doubt. — People  v.  WilliamB,  306. 

12.  Instruction  to  Acquit — ^Malick. — An  instruction  asked  by  the  de- 
fendant to  the  effect  that  unless  it  was  established  by  the  evidence 
that  the  killing  was  unlawful  and  with  malice  aforethought  the 
Jury  must  acquit,  is  properly  qualified  by  adding  the  words  "of  the 
crime  of  murder." — Id, 

18.  Appeal — Instruction  not  Warranted  by  EiViDENCE. — On  an  ap- 
peal in  such  a  case,  an  instruction  upon  the  subject  of  insanity  will 
not  be  held  unwarranted  by  any  issue  in  the  case,  in  the  absence  of 
a  bill  of  exception  containing  the  evidence. — Id, 

14.  Odstuuctinq  Railroad— Evidence  of  Attempt. — In  a  prosecution 
for  an  attempt  to  place  an  obstruction  upon  the  track  of  a  railroad* 
the  evidence  reviewed,  and  held  sufficient  to  warrant  the  conviction. 
— People  V.  Stiiea,  570. 

15.  Rape — Information — Force  and  Violxnck — E^videncb  of  Fraud 
OR  Artifice. — Under  an  information  for  rape,  which  alleged  that  the 
defendant  committed  the  offense  *'by  force  and  violence,**  and  against 
the  will  of  the  prosecutrix,  and  did  "feloniously  ravish"  her,  evi- 
dence is  admissible  that  the  offense  was  committed  by  means  of  an 
intoxicating  or  narcotic  substance,  administered  to  her  By  the  de- 
fendant.— People  V.  Snyder,  323. 

lo.  Evidence  of  Complaint  ry  Prosecutrix. — In  a  prosecution  for 
rape,  evidence  is  admissible  that  the  prosecutrix  made  complaint  of 
the  injury  while  it  was  recent. — Id. 

17.  KoBRERY — Information — Description  of  Property. — ^An  informa- 
tion for  robbery,  which  describes  the  property  taken  as  a  specified 
amount  of  "lawful  money  of  the  United  States,"  is  not  defective  for 
not  furiher  describing  the  property  as  personalty. — People  ▼•  fi»2ey, 
08. 
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CRIMINAL  LAW  (Ontimied). 

18b  Taking  bt  Fobcb  and  Feab. — When  the  information  alkges  that  the 
robbery  was  "accomplished  by  means  of  force  and  fear/'  an  allegar 
tion  that  it  was  accomplished  *'againf:t  the  will"  of  the  person  robbed 
is  unnecessary. — Id, 

19.  Pbesumption  or  Identitt  tbou  Identitt  or  Name — iNsiBucnoN. 
— On  a  trial  for  robbery,  where  the  prosecution  offers  in  evidence 
the  deposition  taken  on  the  preliminary  examination,  which  shows 
that  the  person  charged  with  the  offense  has  the  same  name  as  the 
defendant,  and  the  latter  offers  no  evidence  to  disprove  his  identity, 
the  court  may  instruct  the  jury  that  identity  of  person  is  presumed 
from  the  identity  of  name,  and  the  failure  to  instruct  that  the  pre- 
sumption of  identity  is  only  prima  facie  is  without  prejudice. — Id, 

20.  Pbeliminabt  Examination — Deposition — Objection  to  Question. 
—The  deposition  taken  on  the  preliminary  examination  sufficiently 
■hows  the  grounds  on  which  the  magistrate  sustained  an  objecti<Mi  to 
a  question  put  to  a  witness,  when  it  appears  therefrom  that  the  ob- 
jection to  the  question  was  that  it  was  "irrelevant  and  immaterial,** 
and  the  objection  as  made  was  sustained. — Id, 

ZL  Stenogbapheb  need  not  be  Swobn. — A  stenographer  appointed  by 
the  magistrate  to  take  down  the  testimony  given  on  the  preliminary 
examination,  under  section  868  of  the  Penal  Code,  need  not  be 
sworn  to  faithfully  discharge  his  duty,  nor  need  the  fact  that  he 
was  sworn  appear  In  the  deposition. — Id, 

22.  Gbbtifioatb  or  Stenogbapheb. — A  certificate  of  the  stenographer  to 
the  deposition  that  the  same  is  "a  correct  transcript  of  the  examina* 
tion  in  the  above-entitled  case,**  is  a  sufficient  certification,  under  sub- 
division 5  of  section  868  of  the  Penal  Code,  to  make  the  deposition 
prima  facie  evidence. — Id, 

23.  Absence  or  Witness — ^Bvidence. — ^The  evidence  offered  for  the  pur- 
pose of  showing  that  the  prosecuting  witness,  whose  deposition  was 
admitted  in  evidence,  was  absent  from  the  states  Md,  sofficient  to 
■how  the  absence  of  the  witness. — Id. 

See  BviDENGX^  7»  8;  liAuoiouB  Pbobeouhoh. 


DAMAGBS. 

1*   AicouNT  or  Davaobs  must  bb  Pboved. — In  ftn  action  to  recover 

damages  for  the  breach  of  a  contract,  the  amount  of  damages  caused 
by  the  alleged  breach  is  to  be  proved  as  a  fact — Parke  v.  Frank,  364. 
2.  Liquidated  Damages — Delat  in  Complsiino  Buildzno — Evxdencb, 
— A  stipulation  by  the  contractor  in  a  building  contract  to  pay  the 
owner  a  specified  amount  as  liquidated  damages  for  each  day's  delay 
in  CMnpleting  the  building  is  not  sufficient  of  itself,  in  the  absence 
of  other  evidence  showing  the  impracticability  or  extreme  difficulty 
of  fixing  the  actual  damage  caused  by  the  delay,  to  entitle  the  owner 
to  recover  the  amount  stipulated  for  as  liquidated  damages,  upon  the 
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DAMAGES  (Continaed). 

fail  are  of  the  contractor  to  complete  the  ballding  withia  the 
tract  time.— Patent  Brick  Oo,  ▼.  Moore,  205. 
6ee  Agenot,  6,  7;  Judgmeivt,  6;  Neougekck;  Plbaoiivo,  10; 
PBA^cnnGS,  10;  Pbomissobt  Notb»  8;  Tbespass,  2;  Wabbahtt, 
2;  Watsb  aito  Wateb  Rights. 

DEBTOR  AKD  CREDITOB*    See  Bonm;  Iksolybrot;  Loan. 

DBBD. 
1.  PosBESBion  BT  OsARTEE— Deltveet.— The  pooseealon  of  ft  deed  by 

the  grantee  named  therein,  or  by  a  person  claiming  under  him«  is 

pfima  facie  evidence  of  its  delivery. — Word  ▼.  Dougherty,  240. 
S.   Dais  ov  Delivebt—Pbbsukption.— Under  section  1055  of  the  Civil 

€k>de,  a  deed  duly  executed  is  presumed  to  have  been  delivered  at  its 

date.— /d. 

8.    IDBNTITT  OF  GBANTOE— PBESUMFTION   FEOIC   IdENTITT  OF  NaHX.^ 

In  an  action  to  quiet  title  by  a  person  claiming  under  a  deed  from  s 

grantor  having  the  same  name  as  the  defendant,  the  identity  of  the 

grantor  with  the  defendant  is  presumed  from  the  identity  of  name.^ 

id. 

See  Adverse  Possessioh,  1;  Bona  Fide  Pubchaseb,  1,  2;  Bvi- 

VKRCK,  10 ;  ESzEOunon  Sale ;  Fbaxtd,  2»  8,  6,  6;  Guaediak  and 

Wabd,  2,  8;  Mistake,  1;  Mobtoaoe,  1;  Trust;  Vendor  ass 

YERDBBi 

DBFAUI/T.    See  Injunction,  6;  Judgment,  2-0^  7» 
DBLAT.    See  Dahages.  2. 

DSLIVBBY.     See  Claih  and  Deuvert;  Deed^  1,  2;  Baxmi  Wab» 
houseman,  1. 

DEMAND.    See  Insolvenot,  1» 

DBMURRBB.    Bee  Plbadino. 

DEPOSmOM.    See  Criminal  Law,  20-22;  Bvidbnoi^  18^  t8L 

DESCRIPTION.    See  Swamp-lands,  2. 

DISCLAIlfER.    See  Tenant  at  Will. 

DISCRETION.    See  Criminal  Law.  1* 

DISMISSAL.    See  Appeal,  8,  7. 

DITCH.     See  Easement;  Mobtoaoi^  7. 

DIVERSION  OF  WATER.    See  Water  and  Water  Riortb, 
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DIVORGB. 

1.  Counsel  Feu  must  bs  Made  Patabub  to  Wm.— Under  Beetfoa 
187  of  the  Civil  Code,  the  money  necessazy  to  enable  a  wife  to  proee- 
cote  or  defend  an  action  of  divorce  should  be  ordered  paid  by  the 
liaeband  directly  to  her,  and  the  court  hae  no  power  to  order  it  paid 
directly  to  her  attomeya. — Sharon  v.  Sharon^  1. 

%  Unbiaeonablb  Counsel  Fees. — ^Under  the  drcumstiaiioes  of  tlie  oaai^ 
the  sum  of  fifty-five  thousand  dollars  ordered  to  be  paid  by  the  hoe- 
band  to  the  wife's  attorneys  as  counsel  fees,  held^  ezceadve,  and  an 
abuse  of  the  discretion  of  the  court,  and  that  the  number  of  attoz^ 
neys  employed  by  the  wife  to  prosecute  the  action  was  unnecessarily 
large. — Id, 

8.  Agreement  bt  Attobnet  to  Act  on  Continoenot. — ^Pending  an  a^ 
tion  for  divorce,  the  wife  has  no  necessity  entitling  her  to  an  allow* 
ance  for  counsel  fees,  when  her  attorneys  are  faithfully  and  satisfao^ 
torily  acting  for  her  in  pursuance  of  an  agreement  whereby  they 
have,  as  compensation  for  their  services,  a  contingent  interest  in  the 
result  of  the  litigation. — Id, 

4b  Alimony — ^Reasonableness  of  Allowance. — ^The  action  was 
brought  by  a  wife  for  a  divorce,  and  the  answer  denied  the  marriage. 
On  the  trial,  the  evidence  showed  that  the  marriage  had  been  kept 
secret,  and  that  the  defendant  had  agreed  to  pay  the  plaintiff  five 
hundred  dollars  a  month  for  her  support  until  the  marriage  should 
be  openly  acknowledged.  Held,  that  an  allowance  to  the  wife  of  an 
equal  amount  per  month  as  temporary  alimony  was  reasonable^ 
and  that  the  allowance  of  a  greater  amount  was  an  abuse  of  discre- 
tion.— Id, 

ff.  Pabtition  of  Communitt  Pbopebtt— Mobtgageb  in  Possession. 
^In  a  decree  granting  a  divorce,  the  court  has  no  power,  under  seo- 
tion  146  of  the  Civil  Code,  to  order  a  partition  of  community  real 
estate,  which  is  in  the  lawful  possession  of  a  mortgagee  under  a  mort- 
gage covering  the  whole  thereof,  until  the  lien  of  the  mortgage  has 
been  satisfied  or  redeemed;  nor  in  such  a  decree  can  it  be  adjudged 
that  a  proportionate  part  of  the  mortgage  sliali  be  chargeable  on  the 
portion  of  the  mortgaged  premises  allotted  to  one  of  the  parties,  and 
the  balance  on  the  portion  allotted  to  the  other. — CumnUng$  v.  C«m> 
minff$,  484. 

0.  Appointment  of  Reoeiveb— Rents  and  Pbofits. — ^In  sudi  an 
action,  where  the  mortgagee  In  possession  has  not  committed  waste 
or  otherwise  abused  his  position,  the  court  has  no  power  to  appoint 
a  receiver  to  collect  the  rents  and  profits  of  the  mortgaged  property, 
w  to  T>roviH*  that  such  rents  and  profits  shall  be  applied  to  the 
payment  ot  aiiconv  and  counsel  fees  before  being  applied  to  the 
claim  of  the  mortgagee — fdL 

7.  Sale  or  Community  Pboptrtt — Oonfibmation  not  Necbssabt  to 
Validity. — Under  section  084  of  tJ>e  Code  of  Civil  Procedure,  a  sale 
of  community  property,  maoe  in  cvrsuance  of  a  decree  granting  a 
divorce,  is  effective  and  valid  without  b^ing  confirmed  by  the  court* 
when  the  order  for  the  sale  does  not  expressly  require  a  oonflrmation. 
-^Kimple  v.  Oomoayp  41^ 

See  Judgment,  1,  3 ;  Summo?^ 

DOLLAR-MARK.    Bee  SwAMP-LANiiS.  K 
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BASEMENT. 

DiTcn  Constructed  on  Land  Owned  by  One  Person — Oonyetangb 
TO  Different  Persons. — Wbere  the  owner  of  two  adjoining  tracts 
of  land  constructs  a  water  ditch  across  one  of  the  tracts  for  the  pur- 
pose of  irrigating  the  other,  and  while  the  ditch  is  so  Mng  used  con- 
veys the  respective  tracts  to  different  purchasers,  the  grants  of  the 
tract  for  the  irrigation  of  which  the  ditch  was  constructed  acquires 
an  easement  in  the  other  tract  of  the  right  to  use  and  maintain  the 
ditch  for  the  purpose  for  which  it  was  constructed ;  and  the  grantee 
of  the  other  tract  takes  the  same  subject  to  such  easement.^ 
Quinlan  t.  Nolle,  250. 

DJEGTMENT.    See  E\'idence,  9;  Findings,  8;  Hombbtbao^  7;  iHJiniO* 
TioN,  2 ;  Mistake,  1 ;  Pleading,  10,  17. 

E2LECT10NS.    See  Cbiminal  Law,  0,  7;  iNJUiionoH,  !• 

BQUITT. 

1.  Condition  of  Equitable  Relief. — Where  the  interest  of  a  mort- 
gagor escapes  being  bound  by  a  decree  in  foreclosure  through  s  slip  in 
the  proceedings,  and  he  subsequently  comes  into  equity  to  be  relieved 
of  the  cloud  cast  upon  his  interests  by  reason  of  such  proceedings, 
be  will  be  required,  as  a  condition  of  relief,  to  pay  his  proportion  of 
the  mortgage  debt. — Johnson  v.  8.  F,  Saving$  Union,  1S4. 

a.    In  imposing  a  condition,  a  court  of  equity  will  take  into  consideration 
all  the  circumstances,  in  order  to  arrive  at  the  justice  of  the  csse^ 
without  regard  to  the  strict  legal  rights  of  the  parties. — Ii» 
See  Communitt  Pbopebtt;  Injunction;  Wash. 

ESTATE  OF  DECEDENT. 

1.  Attornit  of  Absent  Heibb — Axlowanob  of  Fb  icat  bm  Vagatbx 

— ^l^he  appointment  of  an  attorney  to  represent  absent  heirs  in  a  pro- 
ceeding for  the  settlement  of  a  decedent*8  estate,  and  the  allowance 
to  him  of  a  fee,  are  matters  entirely  within  the  diecretion  of  the 
lower  court,  and  if  such  allowance  be  improvident  or  indiscreet,  the 
court  may  vacate  it  at  the  suggestion  of  any  one,  or  upon  its  own 
motion.— Estate  of  Rety,  256. 

2.  Services  Rendered  Heibs — Patmbnt  bt  Estate. — ^The  claim  of  an 
attorney  at  law  for  professional  services  rendered  in  pursuance  of 
a  contract  l>etween  himself  and  the  heirs  of  a  decedent,  in  compelling 
the  executor  of  the  decedent  to  hasten  his  administration,  is  not  a 
proper  charge  against  the  estate,  and  an  order  directing  the  executor 
to  pay  such  claim  out  of  the  assets  of  the  estate  is  void. — Estate  of 
Stutimeister,  34G. 

Z.  Sale  of  Heal  Estate — Obdeb  for  Public  of  Pbiyatk  Sale. — 
Under  section  1544  of  the  Code  of  Civil  Procedure,  an  order  for  the 
sale  of  the  real  estate  of  a  decedent,  made  at  the  instance  of  a  credi- 
tor, should  direct  that  the  sale  be  made  at  public  auction,  unless  in 
the  opinion  of  the  court  the  best  interests  of  the  estate  would  be  sub- 
served by  a  private  sale.  Where,  however,  a  private  sale  is  asked  for 
in  the  petition,  the  court  may  act  up<m  the  opinion  of  the  executor 
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ESTATE  OP  DECEDENT  (Ccntinued). 

or  administrator  and  order  such  a  sale  to  be  made. — E$iate  of  Dorseff^ 
258. 

4.  Time  fob  Privatk  Sale. — An  order  for  the  priyate  sale  of  oertaiu 
real  estate  of  a  decedent  which  limits  the  time  within  which  the  sale 
can  be  made  to  a  period  sufficient  to  give  twenty  days  after  the  pub- 
lication of  notice  of  the  sale  for  the  reception  of  bids,  is  not  un- 
reasonable.— Id. 

5.  Pbematurs  Settlsubnt  of  Account. — ^An  order  of  the  superior 
court  sitting  in  probate,  which  directs  an  administrator  io  dismiss 
an  action  brought  by  him  on  a  claim  alleged  to  be  due  the  estate, 
and  to  forthwith  file  his  f Jial  account,  and  which,  after  finding  that 
no  property  belonging  to  the  estate  has  ever  come  into  his  hands  as 
administrator,  further  directs  that  upon  the  settlement  of  the  account 
•0  to  be  filed  the  administrator  be  discharged  and  the  estate  dosed,  is 
erroneous  in  that  it  attempts  to  settle  the  account  of  the  administra- 
tor before  the  same  is  filed. — Estate  of  BuUock,  419. 

See  AoKNCT,  5;  Appbai.,  4;  Guabixiak  ad  Lmic;  HoiiSSTKAO^ 
2-4,  6;  Pabtnxbship,  4;  Will. 


BSTOPPEL. 

Statements  when  Opebatb  ab. — Statements  to  operate  as  an  estoppel 
must  be  made  with  the  express  intention  to  deceiye,  or  with  such 
carelessness  or  culpable  negligence  as  to  amount  to  constructive  fraud. 
In  accordance  with  this  rule  the  statements  of  the  secretary  of  the 
defendant  corporation  relied  on  as  estopping  it  from  setting  up  the 
priority  of  its  mortgage,  heldf  not  to  operate  as  an  estoppd. — Mot^ 
gomery  y.  JTeppeZ,  128. 
See  BvzDENOi^  8;  Mechanic's  Lien,  1» 

DVIDBNCB. 

li  IicHATEBiAL  Ebbob. — Error  in  admitting  evidence  whfdi  Is  without 
prejudice  to  the  appellant  should  be  disregarded. — People  v.  Collini^ 
411. 

S.  Objection  to  Gomfetenct. — An  objection  to  evidence  which  is  rele- 
vant to  a  point  in  issue,  <m  the  ground  that  it  is  "irrelevant  and  in« 
admissible,"  is  not  sufficient  to  raise  the  question  of  its  competency. 
-^Burhe  v.  Koch,  356. 

8.  EsTOFFEL — ^Declabations. — ^Whcrs  the  plaintiff  offers  in  evidence 
certain  declarations  made  by  the  defendant,  claiming  that  the  same 
constitute  an  estoppel,  evidence  is  admissible  on  behalf  of  the  defend- 
ant of  statements  made  by  the  plaintiff  tending  to  show  that  he  placed 
no  reliance  upon  the  declarations  of  the  defendant  at  the  time  they 
were  made,  and  did  not  then  regard  them  as  an  estoppel. — Mitchell 
y.  Amador  Canal  etc,  Co,,  164. 

4b  IVFEACHMENT  OF  WITNESS. — A  wituess  cauuot  be  impeached  by  ccm- 
tradicting  him  upon  collateral  matters. — People  v.  Dye,  108. 

S.  Ibbelevant  Evidence. — Irrelevant  evidence  on  one  side  does  not 
justify  irrelevant  evidence  on  the  other. — IcU 


Digitized  by 


Google 


672  Evidence.  .  •^.   .t 

HVIDESNGB  (Continued). 

6.  Upon  the  tritLl  of  a  party  accused  of  murder,  somewhat  remotely 
growing  out  of  the  improper  relations  of  the  prisoner's  wife  with 
another  man,  which  fact  appeared  in  the  prisoner's  evidence,  and  in 
the  cross-examination,  it  is  error  to  allow  the  prosecation  in  re- 
buttal to  prove  that  some  time  after  the  killing  the  prisoner  had  sent 
his  wife  to  demand  money  from  the  man  with  wh<Hn  she  had  had  the 
improper  relations. — Id, 

7.  Criminal  Law — Contesbion — ^IifPEAOHUxirr  of  Witniss — Con* 
TKAOiCTOBT  Statemxntb. — ^The  defendant  in  a  criminal  prosecation, 
who  Is  a  witness  in  her  own  behalf,  cannot  be  compelled,  on  cross- 
azamination,  to  testify  to  statements  made  by  her  out  of  court,  which 
amount  to  a  confession  of  the  crime,  unless  it  be  first  shown  that  the 
confession  was  voluntary.  And  this  is  so,  although  the  evidence  be 
offered  by  the  prosecution,  not  as  a  confession,  but  merely  as  contra- 
dictory statements,  for  the  purpose  of  impeaching  the  witness.— 
People  V.  Yeaton^  415. 

&  Evidence  of  Part  of  Same  Tbansaction. — One  of  the  confessions 
introduced  was  a  letter  written  by  the  defendant  when  in  Jail,  to  the 
prosecuting  witness.  The  defendant  testified  that  the  letter  was  writ- 
ten at  the  request  and  on  the  advice  of  her  mother,  who  visited  her 
at  the  jail  with  one  Oxendine,  and  told  her  that  she  had  consulted 
an  attorney,  who  adlvsed  the  writing  of  the  letter.  In  this  conneo- 
tion,  the  defendant  ofifered  to  prove  by  her  own  testimony,  and  by 
the  testimony  of  her  mother  and  of  Oxendine,  that  at  that  conference 
she  told  them  she  was  entirely  innocent  The  court  excluded  the 
evidence.  Held,  that  the  ruling  was  error,  as  the  conference  and 
the  writing  of  the  letter  should  be  considered  as  one  transaction. — Id, 

0.  EljBCTMENT — Execution  Sale — Action  to  Set  Abide  Judgment. — 
In  an  action  of  ejectment,  in  which  the  defendant  claims  title  to  the 
demanded  premises  under  an  execution  sale  of  the  land,  made  in  pur- 
suance of  a  judgment  against  the  plaintiff,  the  judgment  roll  in  an 
action  brought  by  the  plaintiff  against  the  execution  purchaser,  to  set 
aside  the  judgment  and  execution  sale  on  the  ground  that  the  same 
were  void,  in  which  action  judgment  had  been  rendered  in  favor  of 
the  execution  purcliaser  on  a  demurrer  to  the  complaint,  is  admissible 
in  evidence. — Peterson  v.  Weisshein,  174. 

10.  Constable's  Deed  ab  Evidence — Proof  of  Jxtdoment  and  Execu- 
tion.— A  constable's  deed  is  not  admissible  in  evidence  without  proof 
of  the  judgment  and  execution  in  pursuance  of  which  it  was  madeu 
— /d. 

11.  Judgment— New  TriaI/— Conflict  of  Evidence.— Where  the  evi- 
dence is  clearly  conflicting,  the  judgment  will  not  be  reversed  or  a 
new  trial  granted  on  the  ground  that  the  findings  are  not  justified 
by  the  evidence. — Byrne  v.  Reed,  277. 

12.  Striking  out  Answer — Hearsat. — ^A  party  calling  a  witness  is  not 
entitled  to  have  an  answer  to  a  question  asked  on  the  direct  examina- 
tion stricken  out,  on  the  ground  that  it  is  hearsay,  If  the  answer  is 
responsive  to  the  question. 

ISw  Declarations  against  Interest — ^Frauduiknt  Convstancb — Con- 
sider ation. — In  an  action  by  an  executor  to  set  aside  a  deed  on  the 
ground  that  it  was  executed  without  consideration,  and  consequent 
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DVIDENCE   ((Continued). 

ly  waf  in  fraud  of  the  rights  of  his  testator  as  a  creditor  of  ths 
grantor,  in  which  the  defense  is  that  the  consideration  for  the  deed 
was  a  pre-existing  indebtedness  doe  from  the  grantor  to  the  grantee^ 
evidence  of  declarations  of  the  testator,  showing  that  he  knew  and 
spolte  of  the  indebtedness,  is  admissible  as  being  declara,tions  against 
his  interest.—/!^. 

14.  EviDENOB  OF  PuBPOSS. — In  such  an  action,  the  grantee  may  testify 
ss  to  what  her  purpose  was  in  taking  the  deed,  and  that  It  was  not 
taken  to  prevent  any  one  else  from  getting  the  property. — Id, 

10.  Tbamscbift  ot  Refobteb*8  Notes. — ^A  transcript  of  ths  shorthand 
reporter's  notes  in  a  criminal  case,  certified  as  provided  in  section 
869  of  the  Penal  Code,  is  placed  npon  the  same  footing  as  a  depo- 
sition, and  is  admissible  in  like  cases. — People  v.  Orundell^  801. 

le.  TiMX  or  FnjNG. — The  requirement  ss  to  the  time  of  filing  is  merely 
directory.    Filing  in  a  reasonable  time  is  sufficient. — Id. 

17.  FiUNG  ov  Original  Notes — Rbcobd  must  Show  Eelbob. — If  the 
appellant  claims  that  there  was  error  in  admitting  the  transcript 
because  the  original  notes  were  not  filed,  he  must  show  affirmative- 
ly  that  they  were  not  filed. — Id, 

18.  Deposition  Taken  under  Stipulation. — ^A  deposition  taken  nnder 
a  stipulation  which  provides  for  the  admission  of  the  deposition 
without  conditions  is  governed  by  the  stipulation,  and  not  by  the 
statutory  provisions. — Id. 

19.  AccoiiPiJCfi— Corroboration. — ^The  objection  that  a  witness  was  an 
accomplice  goes  to  the  effect  of  the  evidence,  and  not  to  its  admissi* 
bility.  Instance  sufficient  corroboration  of  a  charge  of  stealing  a 
steer. — Id, 

20.  Action  fob  Sebvices — E}videncx — Genebal  Issue. — ^In  an  action 
against  the  estate  of  a  deceased  woman  to  recover  for  services  alleged 
to  have  been  performed  at  her  special  instance  and  request,  evidencs 
is  admissible  under  the  general  issue,  that  at  the  time  of  the  rendition 
of  the  services  the  deceased  was  living  with  a  man  who  was  her 
reputed  husband,  and  that  the  services  were  rendered  at  his  request. 
— Oerlocfc  V.  Terry,  290. 

See  Accord  and  Satisfaction,  2;  Adverse  Possession,  2;  Agen* 
CT,  9;  Appeal.  6;  Cbiminal  Law,  8,  4,  9,  10,  14-16,  23;  Find- 
ings, 2,  0 ;  Fraud,  6 ;  Homestead,  10,  11 ;  Mandamus  ;  Mezi* 
CAN  Grant  :  Mines  and  Mining,  1,  5,  6 ;  New  Tbial,  2,  8^  6-9; 
Practice,  1;  Swamf-lands»  1;  Taxation*  1;  Vebdxot*  2t 
Warehouseman,  2» 

KXEJCUTION.    See  Appeal,  14;  Conteiipt»  X 

EKESCUTION  SALE. 

SHEBirr'6  Deed— Assignment  of  Cbbtztioati  or  Puborasv— Sdbsb* 
qubnt  Deed  to  Pubohasbb. — ^Wbere  a  purchaser  of  land  at  a  sheriiTs 
sale,  after  the  time  for  redemption  has  expired,  quitclaims  his  interest 
in  the  land  before  a  sheriffs  deed  is  given,  the  quitclaim  deed  is 
equivalent  to  an  assignment  of  the  sheriCs  certificate  oi  sale,  and  if 
LXXV.  CAL.-4a 
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EXECUTION  SALE  (ContlnTied). 

th«  sheriff  afterward  execute  a  deed  to  tiie  pnrchaier,  tbe 
Toid  as  between  the  parties. — Ward  v.  Dougherty,  24a 
8KB  Bona  Fide  Pubchaseb,  2,  8;  JSivwEXtCK,  0. 

BXECUTORS  AND  ADMINISTRATORS.    See  Estati  QV 
Inbubancb. 

EXEMPTION  FROM  EXECUTION.    Ses  iKSOLTKROi;  X 

EXPULSION.    See  AssociATiona. 

FENCE.    See  Bourdabixs,  i. 

riNDiNoa 

L  BINDINGS  BT  Refebencb  TO  Pleadingb. — ^If  the  complaint  be 

dent,  a  finding  by  reference  to  it  is  sufficient — Gioinn  t.  HamUian^ 
256. 

2,  Necessity  of  Findings — No  Evidence  Intboduckd. — ^The  trial  court 
must  malce  findings  on  every  material  issue.  It  is  not  sufficient  to 
say  that  it  is  impossible  to  make  the  finding.  If  no  sufficient  eridenoe 
be  introduced  the  finding  should  be  against  the  party  upon  whom  was 
the  burden  of  proof. — Leviston  v.  Rpan,  2d3. 

8l  Opinion. — An  opinion  of  the  trial  court  is  not  the  ^'findings.**— /oJkii* 
ston  v.  San  Francisco  Savings  Union,  134. 

4.  CoTXATKBAL  ATTACK. — ^The  question  of  the  sufficiency  of  the  findings 
to  support  the  judgment  cannot  be  made  on  a  collateral  attack. — 14, 

6.  Partition — Finding  Contrabt  to  Admission  in  Pleadings. — ^A 
finding  in  an  action  of  partition  which  is  contrary  to  an  admission 
made  by  the  pleadings  as  to  the  plaintifTs  interest  in  the  lands  la 
question  is  outside  the  issue  and  erroneous,  and  a  Judgment  based 
thereon  will  be  reversed.- -iiSctnfcari  v.  Lugo,  639. 

Q.  Changing  Findings  of  Fact — Notice. — Even  if  the  trial  coort  has 
power  to  substitute  other  findings  of  fact  for  those  which  have  been 
signed  and  filed  (which  is  doubted),  it  cannot  be  done  without  notice 
to  the  parties  interested. — Wunderlin  v.  Cadogan,  617. 

7.  Absence  of  Defendant  from  the  Trial. — The  fact  that  the  de- 
fendant was  not  repreeented  at  the  trial  does  not  excuse  the  want  of 
such  notice. — Id, 

8.  Ejectment — Possession  at  Commencement  of  Acnon. — ^A  find- 
ing in  an  action  of  ejectment  that  the  plaintiff  was  in  possession 
at  the  time  of  the  commencement  of  the  action  will  not  be  held  fatal 
to  a  judgment  in  favor  of  the  plaintiff,  when  the  pleadings  admit 
and  the  other  findings  indicate  that  the  defendant  was  In  possession 
at  that  time.— Fwfccr  v.  Slattery,  326. 

ft.    Evidence — Judgment. — Where  there  is  evidence  tending  to  support 

a  particular  finding,  the  judgment  will  not  be  reversed  on  the  ground 

that  the  finding  is  unsupported  by  the  evidence. — Metropolitan  Loam 

Aisodation  v.  Esche,  513. 

See  Appeal,  8 ;  Boundaries,  5 ;  Mechanic's  Lmv,  1 ;  Siatuts  ot 

lilMlTATlONB,  2,  8. 
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FITNESS.     See  Warrantt. 
FORECLOSURE.    See  Mobtgao& 

FRAUD. 

1.  Statute  or  FBAUoa-~€oNBTBUCTiTB  Tbust. — In  eases  of  eonstrwy 
tive  trusts, — that  is  to  say,  trusts  arising  from  either  actual  or  con- 
structive fraud, — the  statute  of  frauds  is  not  a  bar  to  relief. — BrUon 
V,  Briion,  525. 

t.  Actual  Fraud. — Where,  by  means  of  a  parol  promise  made  withont 
any  intention  of  performing  it,  a  party  obtains  an  absolute  deed* 
without  consideration,  it  is  a  case  of  actual  fraud. — Id, 

6.  Constructive  Fraud. — If,  by  means  of  a  parol  promise  to  reconyey* 
a  party  obtains  an  aljsolute  deed,  without  consideration,  from  one  to 
whom  he  stands  in  a  confidential  relation,  the  violation  of  the  promise 
is  constructive  fraud*  although  at  the  time  it  was  made  there 
was  no  intention  not  to  perform. — Id, 

4b  Confidential  Relation — ^Husband  and  Wite.— Under  the  Civil 
Code  the  relation  of  husband  and  wife  is  confidential  within  the  mean- 
ing of  the  above  rule. — Id, 

Ik  Recital  of  ▲  Consideration. — ^The  recital  of  a  consideration  in  a 
deed  absolute  in  form  does  not  prevent  actual  or  constructive  fraud 
from  being  shown. — Id, 

Q.  Parol  Evidence. — In  such  cases  parol  evidence  of  the  facts  consti* 
tuting  actual  or  constructive  fraud  is  admissible  to  raise  a  ocmstmo- 
tive  trust. — Id. 

7.  Fraudulent  Convetance — Reimbxtrsement  of  Frauduucny 
Transferee. — In  an  action  by  an  assignee  in  insolvency  to  recover 
the  possession  of  property  fraudulently  transferred  by  his  insolvent^ 
the  fraudulent  transferee  it  not  entitled,  either  in  law  or  equity, 
to  be  reimbursed  for  any  money  paid  by  him  to  the  insolvent  as  th« 
purchase  price  of  the  property. — Burke  v.  Koch,  SSd^ 

See  GuABDiAN  and  Ward.  1 ;  Inbolvenot,  1« 

OIFT. 

Gift  Causa  Mortis — Parting  with  Possession — ^REiBNTioir  or  Do- 
minion.— ^Before  a  gift  eau$a  mortis  can  take  effect,  the  donor  must 
part  not  only  with  the  possession,  but  also  with  all  present  control 
and  dominion  over  the  subject  of  the  gift — Daniel  v.  Smith,  548b 

GRANTOR  AND  GRANTEE.    See  Deed;  Easement;  Yxndqb  and 

Vendee. 

GROWING  CROPS.    See  Tenants  in  Common. 

GUARDIAN  AD  LITEM. 
1.  Probate  Proceedings — Attorney  for  Minors. — ^The  provisions  fai 
relation  to  guardian  ad  litem  for  minor  defendants,  in  the  chapter 
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GUARDIAN  AD  LITEM   (Continti€d). 

on  parties  to  civil  actions,  do  not  apply  to  probate  proceodinga. 
The  special  proceedings  as  to  attorneys  for  minors  govern  the 
matter. — Carpenter  v.  Superior  Court,  596. 

2»  Id. — An  attorney  for  minor  defendants,  appointed  by  the  probate 
Judge,  after  service  of  citation,  to  represent  the  minor  upon  a  con- 
test as  to  the  validity  of  a  will,  is  to  all  intents  and  purposes  a 
guardian  ad  litem,  although  not  called  by  that  name. — Id. 

8.  Id. — It  is  not  necessary  that  there  should  be  a  new  guardian  ad 
litem  every  time  a  pleading  is  amended. — Id. 


GUARDIAN  AND  WARD. 

1.    FBAUD   in    ApPOINTMBNT — Ck)LLATEBAL   ATTACK   ON    JiTDOMENT. — A 

judgment  of  the  probate  court  appointing  a  guardian  of  the  person 
and  estate  of  a  minor,  which  is  regular  on  its  face,  and  rendered  by  a 
court  having  jurisdiction  of  the  matter,  cannot  be  collaterally  at- 
tacked on  the  ground  of  fraud,  collusion,  or  other  matter  aliunde.-—' 
Bodgdon  v.  Southern  Pacific  Railroad  Company,  642. 

2L  Lands  of  Minor  Necessaby  for  Railroad — Guardian  mat  sell 
— Approval  by  Probate  Judge — General  Railroad  Act  of  18G1. 
— Section  23  of  the  general  railroad  act  of  May  20,  1861,  as  amend- 
ed April  27,  1863,  providing  in  effect  that  if  it  should  be  necessary 
for  the  purposes  of  a  railroad  company  to  acquire  real  estate 
owned  by  a  minor  the  guardian  of  the  minor  might  sell  the  same 
to  it,  and  his  conveyance  would  be  valid  upon  being  approved  by 
the  probate  jud^e,  is  constitutional. — Id, 

8.  Id. — Form  of  Approval  by  Judge. — A  certificate  of  the  probate 
judge  to  the  deed  of  the  guardian  which  recites  that  he,  as  judge, 
has  examined  the  deed  and  the  sale  of  the  land  described  therein, 
that  the  land  is  necessary  for  the  purposes  of  the  railroad  company, 
that  the  considei-ation  paid  is  fair  and  equivalent  for  the  land, 
and  that  the  sale  is  just  and  proper,  and  which  thereupon  approves 
and  confirms  the  sale  and  deed,  is  a  sufficient  approval  within  the  re- 
quirements of  section  23  of  the  general  railroad  act  o£  1861. — idL 

HABEAS  CORPUS.    See  Criminal  Law,  2. 

HIGHWAYS.    See  Roadb  and  Hiohwats. 

HOMESTEAD. 

1.  Lot  having  Two  Houses  thebeon — ^Actual  Residengi  bt  Ds- 
CLABANT. — An  owner  of  a  lot  of  land  having  two  houses  thereon, 
which  are  separated  from  each  other  by  a  fence,  who  exclusively 
resides  in  one  of  the  houses,  the  other  being  occupied  by  a  tenant, 
can  acquire  a  homestead  only  on  that  part  of  the  lot  on  which  the 
house  in  which  he  resides  is  situated. — Maloney  v.  Hefer,  ^22, 

2,  Appraisement— Appealable  Order — Special  Offer  After  Finai 
Judgment. — ^A  proceeding  to  have  a  homestead  appraised  at  the  in- 
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EOMBSTBAD  (Continaed). 

stance  of  a  judgment  creditor  is  not  a  proceeding  fai  tiM  ease  fa 
which  the  judgment  was  rendered.  And  therefore  the  ordera  in  anch 
proceeding  are  not  appealable  as  "special  orders  made  after  final 
Judgment." — Brown  v.  Starry  163. 

8.  Final  Judgment. — Where  the  appraisers  report  that  the  property 
is  of  a  certain  value,  and  the  court  remands  the  matter  bads  to  them 
with  instructions  to  make  division  of  the  property,  and  refuses  to 
give  any  other  instructions,  the  order  does  not  amount  to  a  final 
judgment.  There  is  no  final  judgment  until  the  confirmation  of  tht 
final  report. — Id. 

4.  Practicb— Confirmation  of  Report. — Where  the  matter  Is  re- 
manded to  the  appraisers  for  further  action,  they  must  make  a  re- 
port of  such  action  to  the  court,  which  report  must  be  confirmed  or 
rejected  after  reasonable  notice. — Id, 

6.  Judgment — Action  against  Personal  Representations  does  not 
Affect  Individual  Rights. — Where  a  surviving  wife  is  sued  solely 
as  the  executrix  of  her  deceased  husband,  in  an  action  to  foreclose  a 
mortgage  executed  by  him,  a  judgment  of  foreclosure  cannot  affect 
the  individual  rights  that  she  has  in  the  mortgaged  property  as  a 
homestead,  notwithstanding  in  her  answer  as  executrix  she  sets  up 
the  fact  of  the  declaration  of  homestead  on  the  property. — Stockton 
Building  and  Loan  A$8ociation  v.  Chalmers,  832. 

6w  Estate  of  Decedent — Minors  not  Children  of  Decedent. — A. 
homestead  cannot  be  set  apart  from  the  estate  of  a  decedent  to  minor 
children  who  are  not  the  children  of  the  decedent  either  in  fact  or 
by  adoption. — Estate  of  Romero,  379. 

7.  Homestead  Entry  upon  Pubuo  Land — Right  to  Possession. — A 
party  who  makes  a  valid  homestead  entry  under  the  laws  of  the 
United  States,  and  pays  what  is  required,  has  a  right  to  the  posses- 
sion as  against  third  persons,  and  can  defeat  an  action  of  ejectment 
brought  upon  a  prior  possession. — Goodwin  v.  McCahe,  684. 

&  Homestead  Entry  Upon  Land  in  Actual  Possession  of  Anotheb 
— Forge. — A  homestead  entry  upon  public  land  in  the  actual  pos- 
session of  another,  is  invalid,  although  no  force  be  used  to  gain  pos- 
session.— Id, 

9.  CoNSTRUonvB  Possession. — But  this  rule  does  not  apply  where  tha 
possession  is  not  actual  but  merely  constructive. — Id. 

10.  Receipt  of  Receiver  of  Land-office  as  Evidence  of  PAYinENTS 
TO  Him. — ^The  receipt  of  the  receiver  of  the  United  States  land-ofllce 
for  payments  upon  a  homestead  entry  are  admissible  to  show  such 
payments. — Id. 

11.  Map  in  Register's  Office— CERTinED  Copy. — A  certified  copy  ol 
the  map  in  the  ofiloe  of  the  register  of  the  United  States  land-ofllce 
is  admissible  upon  the  question  of  the  character  of  the  land. — Id. 


HUSBAND    AND    WIFE.    See     Community    Propxbtt;    Divorci; 
Fraxtd;  4;  Marriage;  Trespass,  1. 


INCLOSURE.    See  Adverse  Possession,  4,  & 
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678  Indebtedness, 

INDEBTEDNESS.    See  Bona  Fide  Purchaser,  1,  2. 

INFANTS.  See  Guabdian  ad  Litem;  Guabdian  and  Wabd;  PABori 
>ND  Child. 

INJUNCTION. 

1.  Reicoyal  or  Countt  Seat — ^Declabino  Result  ov  Eubotion— 
Want  of  Jubisdiction.— An  injunction  will  not  lie  to  .restrain  th« 
board  of  supervisors  of  a  county  from  giving  notice,  as  required  by 
section  8981  of  the  Political  Code,  of  the  result  of  an  election  held 
by  their  order  upon  the  question  of  the  removal  of  the  county  seat* 
on  the  ground  that  the  election  vras  illegally  ordered  by  the  board 
by  reason  of  their  want  of  jurisdiction. — People  em  rel.  Attorney^ 
General  v.  Board  of  Supervisors,   170. 

SL  Waste  when  Restbained  Pendente  Litb — Bjbcticent. — In  an 
action  of  ejectment,  the  plaintiff  is  entitled  to  an  injunction  to  r^ 
strain  the  defendant  from  committing  irreparable  waste  on  the  de- 
manded premises  pending  the  determination  of  the  issue  as  to  own- 
ership, unless  it  appears  that  the  title  of  the  plaintiff  ia  bad,  or  at 
least,  that  there  ia  no  reasonable  ground  for  the  assertion  of  title 
by  him.  The  mere  existence  of  a  doubt  as  to  the  title  does  not 
of  itself  constitute  a  sufficient  ground  for  refusing  the  injunction.-^ 
Hunt  V.  Sieese,  020. 

&  Injunction  to  Rbstbain  Tbespabs — Ibbepababub  Injubt. — ^Be- 
fore a  court  of  equity  will  interfere  to  restrain  a  trespass,  it  must 
appear  that  the  injury  to  result  from  the  trespass  will  be  irrepar- 
able in  its  nature ;  it  ft  not  sufficient  simply  to  allege  that  fact,  but 
it  must  be  shown  how  and  why  it  will  be  tOf^Mechanioe*  Foundry 
of  San  Francisco  v.  Ryall,  601. 

4b  Insolvenct  of  Tbebpasseb. — ^A  trespass  will  not  be  restrained 
merely  because  the  trespasser  is  insolvent. — Id. 

&  JuDGiiENT  bt  Default — Justice's  Coubt— Motion  to  Sbt  Aszdb 
Default. — ^The  enforcement  of  a  judgment  by  default  rendered  in  ft 
justice's  court  will  not  be  restrained  in  equity  <»i  the  ground  that 
the  same  was  taken  through  the  inadvertence  and  excusable  neg- 
lect of  the  judgment  debtor,  after  a  motion  made  by  him  in  ths 
justice's  court,  under  section  860  of  the  Code  of  Civil  Procedure,  to 
be  relieved  from  the  judgment  on  such  ground,  has  been  denied.— 
Beoffan  y.  Fitzgerald,  280. 
See  Appeal,  8;  Mines  and  Mining,  2;  Watkb  and  Watib 
Rights. 

INSANITY.    See  Cbiminal  Law,  1,  & 

INSOLVENCY. 

1.  Fbaudulent  Convetance — Action  by  Assignee  to  Rbooveb 
Pbopebty — Demand. — ^Under  section  65  of  the  insolvent  act  of  1880, 
and  section  3439  of  the  Ovil  Code,  a  conveyance  of  his  property  by 
an  insolvent  to  one  of  his  creditors  is  void,  and  does  not  give  a 
lawful  possession  to  the  transferee,  when  made  by  the  insolvent, 
with  a  view  to  give  a  preference,  within  one  month  before  the  filing 
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of  a  petition  against  him,  the  transferee  having  reasonable  cause 
to  believe  that  the  transferer  was  insolvent,  and  that  the  convejance 
was  made  with  a  view  to  prevent  the  property  from  coming  to  the 
assignee  in  insolvency*  or  from  being  distributed  ratably  among  the 
creditors,  or  in  any  way  to  delay  the  operation  of  or  evade  the  pro- 
▼isioos  of  the  Insolvent  act;  and  the  assignee  in  insolvency  may 
maintain  an  action  against  the  transferee  to  recover  the  possession 
of  ths  property,  without  makhig  a  previons  demand  for  its  return. — 
Cerf  T.  PAfRips,  185. 

2L  AssioniONiv— ExKMPT  PBOPDrrr.— Property  which  is  exempt  from 
execution  does  not  pass  by  the  statutory  assignment  to  the  assignee. — 
Magh  t.  Fvtermm,  498. 

&  PxTmoN. — ^Where  there  Is  not  a  total  absence  of  averment,  but  only 
an  insulBciency  in  the  mode  of  statement,  the  objection  cannot  be 
made  on  a  collateral  attack. — Id. 

4,  Bond. — If  the  creditors  make  no  objection  to  a  defective  bond,  a 
debtor  of  the  insolvent  cannot  raise  the  question  in  an  action  by  the 
assignee  upon  such  debt. — Id, 

8^   INBTAKOB  of  the  Construction  of  an  assignment. — Id' 
See  Ckbtzobabi,  8;  Fraxtd,  7;  Injunction,  4 

INSTRUCTIONS.    See  Advbu»  PoasusiON,  5;  Gbdiinal  Law,  7, 11- 
18,  181 

INSUBANOIL 

Lm  iNBUBANca— Paticent  Subjsct  to  BiSFOBinoN  or  Wnxr— Ez- 
■CUTOB  MAT  Maintain  Action. — Where  a  policy  of  life  insurance 
does  not  designate  any  particular  beneficiary,  but  provides  that  it 
■hall  bo  paid  subject  to  the  will  of  the  insured,  and  the  latter  by  his 
will  bequeaths  his  entire  estate  to  a  particular  person,  subject  to  the 
payment  of  his  debts,  the  executor  of  the  insured  is  the  proper  per^ 
Bon  to  whom  the  insurance  money  should  be  paid,  and  he  may  main- 
tain an  action  therefor  in  his  own  name  without  joining  the  legatee. 
^-WMerhalter  v.  TToribiiiefi's  OuoranUe  Fund  A$$ociation,  24&.  - 

See  PuADiNe^  7-11* 

INTIDRBST.    See  Bonds,  2;  Judoicsnt,  8;  Pboicibbobt  Non^  !• 

JIDWEDLRT.    See  Wzii«  2. 

JUDOA 

SupmaoB  Ooun — Judoi  Acting  in  Othkb  Cottntt— PaEBUMFnoN  or 
Rboulabitt.— >A  judge  of  the  superior  court  of  a  particular  county, 
who  holds  court  in  another  county,  must  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  be  acting  upon  the  request  of  the 
governor,  or  of  the  Judge  of  the  court  of  the  latter  county. — E$ta$0 
%t  2i€u>man»  21& 
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JUDGMENT. 

1.  JUDG^IENT  WHEN   BECOMES  OPERATIVE — ENTRY. — A  judgment  Of  di- 

vorce,  after  being  signed  by  the  judge  and  filed  with  the  clerk,  is 
binding  on  the  parties  and  their  privies,  although  not  entered  by  the 
clerk. — Estate  of  "Newman^  213. 

2.  Judgment  by  Default — Conclusiveness  of. — ^In  an  action  for  di- 
vorce, in  which  judgment  by  default  is  rendered  against  a  non-resi- 
dent defendant  upon  a  service  of  summons  by  publication,  the  affi- 
davits of  service  and  recitals  thereof  in  the  judgment  are  conclusive 
upon  a  collateral  attack ;  the  affidavit  on  the  application  for  the  or- 
der of  publication,  and  the  order  of  publication,  are  not  part  of  the 
judgment  roll,  and  cannot  be  considered. — Id. 

8.  Judgment  before  Expiration  of  Time  for  Answering. — ^A  judg- 
ment by  default,  rendered  before  the  time  allowed  the  defendant  to 
answer  has  expired,  is  erroneous  merely,  and  can  be  attacked  only 
npon  motion  or  by  appeal,  and  by  the  party  aggrieved. — Id, 

4.  Judgment  by  Default — Proof  of  Service  of  Summons — ^Affida- 
vit MUST  Suow  Age  of  Person  Serving. — ^The  superior  court  does 
not  acquire  jurisdiction  to  enter  a  judgment  by  default  against  a 
defendant  who  has  not  appeared  in  the  action,  when  the  affidavit  of 
service  of  summons  fails  to  affirmatively  show  that  the  party  mak- 
ing the  service,  if  other  than  the  sheriff,  was  over  the  age  of  eigh- 
teen yeai-s  at  the  time  of  service. — Barney  v.  Vigoureaux,  376. 

5.  Judgment  Roll — Affidavit  of  Service  Part  of. — ^Wbere  a  d*> 
fendant  has  not  appeared  in  the  action,  and  a  personal  judgment 
by  default  is  rendered  against  him,  the  affidavit  or  proof  of  ser> 
vice  of  summons  is  a  necessary  part  of  the  judgment  roll. — Id, 

0.  Excessive  Damages. — A  judgment  for  damages  in  excess  of  the 
amount  prayed   for  is  erroneous. — Burke  v.  JTocA,  856. 

7.  Action  against  Partners — Verdict — Judgment — Default — 
Defendant  not  Appearing. — The  action  was  brought  against  three 
defendants,  constituting  a  partnership,  on  certain  promissory  notes 
executed  by  them  as  partners.  Two  of  the  defendants  appeared 
And  answered.  The  other  did  not  appear,  and  no  default  was  en- 
tered against  him  for  not  answering,  and  the  record  did  not  affirma- 
tively show  that  he  had  been  served.  The  record  showed,  however, 
that  he  died  two  days  after  the  commencement  of  the  action.  The 
jury  returned  a  general  verdict  in  favor  of  the  plaintiff,  on  which 
judgment  was  entered  agqinst  all  the  defendants.  Held,  that  the 
verdict  and  judgment,  so  far  as  they  purported  to  be  against  the 
defendant  not  appearing,  were  erroneous,  and  should  be  modified 
accordingly. — Alpers  v.  Hchamtnel,  590. 

8.  Judgment  on  Verdict — Interest  how  Entered. — A  judgment 
entered  on  a  verdict  should  be  for  the  amount  of  the  verdict,  with 
interest  at  the  legal  rate  from  the  day  on  which  it  was  returned  by 
the  jury;  and  the  clerk  has  no  authority  to  include  in  the  amount 
of  the  judgment  the  interest  which  has  accrued  on  the  verdict  from 
the  time  of  its  rendition  until  the  time  of  the  entry  of  judgment, 
and  provide  that  such  gross  amount  shall  thereafter  bear  legal 
Interest. — Id. 
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JUDGMENT  (Continued). 

9,  FoBBGLOBiTitx  OF  Stseet  Abssssmsnt— Gollatebal  Attaok. — ^A 
decree  foredosing  the  lien  of  a  street  aasessment  wliidi  it  valid  on 
Its  face,  and  rendered  in  an  action  in  which  the  court  had  jurisdic- 
tion ci  the  subject-matter  and  the  person  of  the  defendant,  cannot 
be  collaterally  attacked  by  a  person  claiming  under  him,  by  show 
Ing  that  prior  to  the  decree  the  assessment  in  question  had  been 
paid. — Wwd  ▼.  Dougherty,  240. 

10>    MOBTOAGS— DeCBEB     OF     FOBECLOSUBB — PERSONAL     JUDGMENT    FOB 

Deficienot — AppKAii— Modification — Saub  Pending  Affbai.. — 
Where  a  decree  for  the  foreclosure  of  a  mortgage,  which  contains 
the  usual  provision  for  entering  a  personal  judgment  against  the 
defendants  in  the  foreclosure  suit  for  any  deficiency  there  might  be 
after  the  sale,  is  on  appeal  directed  to  be  so  modified  that  no  person* 
al  judgment  shall  be  entered  against  a  certain  defendant,  and  fai 
other  respects  is  afiirmed,  the  judgment  of  the  supreme  court  does 
not  have  the  effect  to  vacate  the  judgment  of  the  lower  court,  or 
to  render  void  a  sale  of  the  mortgaged  premises  made  pending  ths 
appeal. — Batchelder  v.  Brickell,  373. 

See  Appeal,  3,  6,  0,  12;  Cebtiobabi,  1;  Olaiic  and  DELiVBBTt 

QuHiNAL  Law,  2;  E^dencb,  9-11;  Guabdian  and  Wabo^  1; 

Homestead,  2,  8,  5;  Injunction,  5;  VEBDioTt  1. 

JUDICIAL  NOTICE.    See  Roads  and  Highways,  2. 

JTJBISDICTION.    See  Aliens;  Appeal,  6;  Cebtiobabi,  1,  8;  iNjrmo 
TiON,  1;  Judgment,  4;  Practice,  0. 

JUSTICE*S  COURT.    See  CEBTiOBABit  1;  iNjUNonoH*  6;  Mandamus. 

KNOWLEDGE.     See  Noncii 

LABORER.    See  Lien. 

LANDS.     See  Public  Lands. 

LANDLORD   AND  TENANT. 

Landlobd  MAT  Maintain  Action  tob  Divebsion  or  Wateb. — Aa 
owner  in  fee  of  land,  having  leased  it,  and  while  it  is  in  the  posses- 
sion of  the  tenant  for  years,  may  maintain  an  action  against  a 
third  party  for  the  diversion  of  water  from  a  natural  stream  run- 
ning through  the  land. — Heilbron  v.  Last  Chance  Water  Ditch  Com- 
pany,  117. 
See  Lease  ;  Tenants  in  Common,  1 ;  Tbitant  at  Wnxj  Watss 
and  Wateb  Rights,  5. 

LARCENY.    See  Cbiminal  Law,  2,  8-ia 

LAW  OF  CASE.     See  Appeal,  10;  Mobtgagk,  6L 
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LBASE. 

1.  T.ANDLOBD  AND  TENANT — PBOVISION  AGAINST  StTBLffmNO — POS- 
SESSION UNDER  Lessee. — A  lease  for  a  term  of  one  year,  with  an 
option  of  renewal  by  the  lessee,  contained  a  provision  prohibitinf 
the  lessee  from  letting  or  subletting  the  premises  without  the  con- 
sent of  the  lessors.  During  the  existence  of  the  term,  the  defendant* 
with  the  consent  of  the  lessee,  entered  into  possession  of  the  prem- 
ises, and  so  remnined  until  after  the  expiration  of  the  year,  the 
lessee  retaining  the  right  to  keep  certain  personal  property  on  the 
premises.  While  the  defendant  was  so  in  possession,  the  lessors 
persistently  refused  to  receive  any  rent  from  him,  or  to  consider 
him  as  their  tenant,  and  during  such  time  the  lessee  continued 
to  pay  the  rent.  At  the  expiration  of  the  year,  the  lessee  sur- 
rendered the  lease  to  the  lessora,  and  refused  to  exercise  his  option 
for  a  renewal.  Held,  that  the  defendant  thereupon  became  a  tres- 
passer as  to  the  lessors,  and  that  no  subletting  with  the  consent  of 
the  lessors  and  no  parol  assignment  of  the  lease  had  been  made. — 
Fisher  v.  Slattery,  325 

2.  Covenant  to  Pat  Taxes — ^Bbeacr  of — ^Allegation  or  Assess- 
KENT — Pleading. — In  an  action  by  a  lessor  for  the  breach  of  a 
covenant  by  the  lessee  to  pay  taxes,  it  is  not  essential  to  the  stat^* 
ment  of  a  cause  of  action  that  the  complaint  should  specifically 
allege  all  the  steps  necessary  to  constitute  a  valid  assessment.  A 
general  allegation  in  the  complaint  showing  that  the  demised  pre- 
mises were  assessed  for  state  and  county  purposes,  and  the  amount 
of  the  taxes  due  thereon,  is  sufficient,  when  tested  t^  a  general 
demurrer. — KIU$  v.  Bradbury,  234. 

8.  Covenant  Runs  with  Land. — A  covenant  by  a  lessee  to  pay  taxes 
on  the  demised  premises  runs  with  the  land,  and  is  divisible. — Id, 

4.  Liability  of  Assignee  how  Detebmined. — ^Wbere  a  lease  con- 
tains a  covenant  by  the  lessee  to  pay  taxes,  an  assignee  of  a  portion 
of  the  leased  premises,  which  are  assessed  as  a  whole,  is  liable  for 
the  taxes  assessed  thereon  in  the  proportion  that  the  value  of  the 
land  assigned  to  him  bears  to  the  whole  of  the  leased  premises. — 14» 
See  Landlord  and  Tenant. 

LEGITIMACY.    See  Pabbnt  Ain>  Child^  & 

LIEN. 
Lien  on  Theashing  Machine — Ownbbship  of  Maohinc — ^Under  the 

act  of  March  12,  1885,  a  person  performing  work  on  or  about  a 
thrashing  machine,  while  engaged  In  thrashing,  is  entitled  to  a  lien 
thereon  to  the  extent  of  the  value  of  his  services,  notwithstanding 
the  person  for  whom  the  work  was  done  was  not  the  owner  of  the 
machine. — Chuch  v.  Oarri$on,  199. 
See  Mechanic's  Lien  ;  Mobtgaob  ;  Plbaoiho,  18»  14. 

LIFE  INSURANCE.     See  Insubanoe. 

LOAN. 

WaiiTEN    Contract — Parol   Agreement  to   Extend  tims  of  Pay- 
ment.— Where  a  contract  of  loan  is  executed  in  writing,  a  parol 
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70AN.     (Continaed). 

a^eement  to  extend  the  time  of  iMiyment,  If  made  at  the  time  of 
the  loan,  cannot  change  the  terms  of  or  be  substituted  for  the  writ- 
tm  contract ;  and  if  made  subsequently,  cannot  create  a  new  or  con* 
tinning  contract,  so  as  to  take  the  original  contract  out  of  tlit 
operation  of  tlie  statute  of  llmitatioos.— Bootl^  T*  So9kin$,  271» 
See  AoiNOT,  & 

LOCATION.    See  Minis  aud  Hzhikq,  l-QL 

MALICB.     Bee  Cbdonai,  L4W,  12^ 

MALICIOUS  PROSECUTION. 

GoHioTusNT  BT  Magibtbatb— PsoBABia  Oauss— Maugi.— Ib  cn 
action  for  malicious  prosecution,  the  fact  that  the  plaintiff,  after  an 
examination  by  the  committing  magistrate  was  held  to  answer, 
is  not  conclusive  evidence  that  the  prosecution  complained  of  was 
with  probable  cause  and  without  malice. — Diemer  v.  Herher»  287* 

MANDAMUa 

AmAL  FBOH  Jubtiob'8  Coinnv-ADiassiON  of  Eyidsnce. — A  writ  of 
mandate  will  not  lie  to  compel  the  superior  court,  on  the  trial  of 
an  appeal  from  the  Justice's  court,  to  admit  certain  evidence  which 
4iad  been  offered  imd  rejected. — 8ooti  ?•  Supmiar  €omip  114b 
See  Contempt,  8. 

MAP.    See  Hoiobtxad^  11. 

MARRIAOB. 

1.  AoBXEMBNT  lOB — Pbomise  TO  Ebep  Sscset. — ^Ab  agreement  be* 
tween  a  man  and  a  woman  to  become  husband  and  wife,  made  per 
verba  de  prw$enti,  is  not  invalidated  by  the  fact  that  it  contains 
a  collateral  promise  by  one  of  the  parties  not  to  make  the  marriage 
known  until  a  future  date,  without  the  consent  of  the  other.— 
Sharon  v.  Sharon,  1. 

2.  Unsolemnizbd    Mabbiagb— Pbesent    Consent    to    Mabbt — ^As* 

SUMPTION    OF    MARTTAI.    RigHTS    AND    DUTISS — CONSUMMATION.— 

Under  section  65  of  the  Civil  Code,  it  Is  not  necessary  to  the  valid- 
ity of  a  marriage  not  attended  by  a  solemnization  that  the  present 
consent  to  marry  should  be  followed  by  a  public  mutual  assumption 
of  marital  rights  and  duties.  A  present  consent  to  marry,  followed 
by  a  consummation,  is  sufficient  to  constitute  the  marriage. — 14^ 

MARRIED  WOMEN.    See  Husband  and  Wii& 

MEASURE  or  DAMAGES.     See  Damasbs. 

MECHANICS  LIEN. 
1.   Sureties  on  Boin>  of  Conteaotob— Findinos — Bstoppbe.  in  Pais. 

—The  action  was  brought  to  foreclose  a  mechanic's  lien,  and  Judg* 
ment  was  rendered  In  favor  of  the  plaintifito.  The  statement  on 
motion  for  a  new  trial  showed  that  a  certain  bond,  executed  by  ths 
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MECHANIC'S  LIEN  (Continued). 

plaintiffs  as  snretieB  for  the  contractor,  and  introduced  In  erldence 
witliout  objection,  contained  a  stipnlation  that  the  building  should  be 
delivered  over  to  the  owner  free  of  all  liens.  The  findings  contained 
nothing  showing  that  any  such  clause  was  in  the  bond,  and  no  is- 
sue was  made  by  the  pleading  as  to  the  bond  operating  as  an  estop- 
pel. Held,  that  as  the  statement  contained  no  specification  as  to 
the  particulars  in  which  the  evidence  was  insuflScient  to  justify  the 
decision,  such  clause  in  the  bond  could  not  be  held  as  operating 
as  an  equitable  estoppel  in  pait  to  prevent  the  plaintiffs  from  fore- 
closing their  lien. — Patent  Brick  Company  v.  Moore^  205. 

2.  Materials  Fttbnished  to  bb  Used  in  Building — ^Pixading — 
Findings. — ^In  an  action  to  foreclose  a  lien  for  materials  famished 
a  contractor  and  used  by  him  in  the  construction  of  a  building, 
the  complaint  must  allege  and  the  findings  show  that  the  nmterials 
were  furnished  to  be  used  in  the  building;  and  a  finding  that  the 
materials  were  furnished  to  be  used  and  were  used  in  the  otMistmc- 
tion  and  erection  thereof  is  sufficient. — Id. 

3.  Assignment  of  Claim. — In  an  action  by  an  assignee  to  foreclose 
a  lien  for  materials  furnished  for  and  used  in  the  construction  of 
a  building,  it  is  not  necessary  to  support  a  judgment  for  the  plain- 
tiff that  the  complaint  should  specifically  allege,  or  that  the  findings 
should  show,  that  the  assignment  of  the  claim  on  which  the  lien 
is  based  was  in  writing.  An  allegation  and  finding  that  the  daim 
was  assigned  to  the  plaintiff  is  sufficient. — Id. 

4.  LiABOBEB  Entitled  to  Ijen. — ^A  person  who  i>erforms  labor  upon 
and  in  the  construction  of  a  building,  at  the  request  of  the  con- 
tractors, is  entitled  to  a  Hen  thereon,  under  section  1183  of  the 
Code  of  Civil  Procedure.— /d. 

See  Lien. 

MEXICAN  GRANT. 

1.  Pueblo  Lands— San  Francisco— Tide-lands — Concltt8IVENis8 
OF  Patent  and  Subvet. — ^The  patent  from  the  United  States  gov- 
ernment to  the  city  and  county  of  San  Francisco  for  the  pueblo 
lands  confirmed  to  it  under  the  acts  of  Congress  of  March  8,  1851* 
and  of  July  1,  18G4,  by  the  decree  of  the  United  States  circuit 
court,  which  patent  conforms  in  its  description  of  the  lands  granted 
to  the  final  survey  made,  as  provided  in  the  latter  act,  in  accordance 
with  the  instructions  of  the  commissioner  of  the  general  land-offioe» 
is  conclusive  evidence,  as  against  the  state  of  California,  of  the  right 
of  the  city  and  county  of  San  Francisco  to  all  the  lands  embraced 
within  the  exterior  limits  of  the  survey,  including  tide-lands  lying 
below  the  line  of  ordinary  high  tide. — PeopU  ▼.  City  and  County  of 
San  Francisco,  388. 

2.  Act  of  Ma&ch  3,  1851 — State  not  Thibd  Pebson.— The  state  of 
California  is  not  a  "third  person,"  within  the  meaning  o€  sectioa 
15  of  the  act  of  March  3,  1851,  providing  that  any  patent  issued 
under  the  act  shall  be  conclusive  between  the  United  States  and 
daimiints  only,  and  "shall  not  affect  the  interests  of  third  ; 
— /d. 
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MINES  AND  MINING. 

1.  Union  of  Veins — Prior  TiOCATOR  ESntttlbd  to  relow  Junction- 
Evidence  OF  Prior  IjOCAtion. — The  action  was  between  the  owneni 
of  two  adjoining  quartz  mining  claims,  the  respective  veins  of  which 
united  below  the  surface  of  the  ground,  and  involved  the  determina- 
tion of  the  question  as  to  who  was  entitled  to  the  vein  below  the 
point  of  junction.  Unuer  section  2336  of  the  United  States  Re- 
vised Statutes,  where  veins  so  unite,  the  oldest  or  prior  location  is 
entitled  to  the  vein  below  the  point  of  junction.  The  defendant 
claimed  under  a  patent  from  the  United  States,  dated  the  19th  of 
September,  1874,  and  on  the  trial  introduced  in  evidence  the  pre- 
liminary papers  and  proceeding  in  the  United  States  land-office  upon 
which  the  patent  was  based,  for  the  purpose  of  showing  a  valid 
location  prior  to  the  date  of  the  patent.  The  court  found  that  no 
valid  location  of  the  plaintiffs  claim  was  made  until  1879.  Held, 
that  the  defendant's  location  must  be  considered  as  having  been  made 
at  least  from  the  date  of  its  patent,  and  that  the  introduction  of  evi- 
dence to  show  a  prior  location,  conceding  it  to  have  been  erroneous^ 
was  immaterial. — Champion  Mining  Co,  ▼.  Con$olidated  Wyominff 
Gold  Mining  Co.,  78. 

8.  Injunction — Threatening  to  Work  Claim. — A  plaintiflP,  claim- 
ing to  be  the  owner  of  a  mining  location,  is  not  entitled  to  an  injunc- 
tion to  restrain  the  defendant  from  mining  upon  such  location,  if 
the  defendant  never  has  mined  thereon,  and  never  has  threatened 
to  do  so. — Id, 

S.  Adjoining  End  Lines — Divergence  of  End  Lines. — Where  the 
north  end  line  of  one  quartz  mining  claim  is  identical  with  the 
south  end  line  of  an  adjoining  claim,  at  a  place  where  the  ledge 
crosses  from  the  prround  of  one  into  that  of  the  other,  and  such 
end  lines  at  n  not  Iter  plnce  diverge,  the  owners  of  the  chums  have 
the  entire  ownership  of  the  ledge  included  within  their  extreme  enJ 
lines,  with  the  exclusive  right  to  follow  its  dips  and  angles  laterally; 
and  may.  ns  nis;ainst  a  subsequent  locator,  agree  between  themselv&s 
as  to  the  right  to  worlc  the  portion  of  the  ledge  included  within  the 
piec*e  of  gi-onnil   formed   by  the  divergence  of  their  end  lines. — Id, 

4.  Ueujcation — Resumption  of  Work — Posting  Notice — ^Marking 
Boundaries. — Where  a  mining  claim  has  become  subject  to  reloca- 
tion, the  resumption  of  work  thereon  by  the  origina.1  locator,  after 
a  notice  of  relocation  hss  been  posted  thereon,  but  before  the  relo- 
cator  has  marked  the  boundaries  of  his  location,  is  sufficient,  under 
section  2^24  of  the  United  States  Revised  Statutes,  to  prevent  the 
original   location   from   lapsing. — Phari$  v.  Muldoon,  284. 

5.  Railroad  Grant — Mineral  Character  or  Land  how  Determined. 
— A  person  claiming  under  a  mineral  location,  to  be  entitled  to  the 
possession  of  land  previously  patented  to  the  Central  Pacific  Railroad 
Company,  in  pursuance  of  the  grant  made  to  that  company  by  the 
act  of  Congress  of  July  1,  1862,  and  the  amendment  thereto  of 
July  2,  1804,  in  order  to  establish  his  right  of  possession  as  against 
a  person  claiming  under  the  patent,  must  clearly  show  that  at  the 
date  of  the  patent  the  land,  under  the  conditions  then  existing,  was 
more  valuable  for  mining  than  for  agriculture,  and  was  known  to 
be  such.   And  in  determining  the  relative  value  of  the  land  for  such 
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purposes,  siibsequeDt  changes  in  the  conditions  affecting  tt  cannot 
be  considered. — Hunt  v.  Steele,  620. 
6b  Gbaitt  to  Central  Pacifio  Railboao — Mineral  Lands  not  In- 
cluded—Ck)NCLU8iyENSss  OF  Patent — ^Evidence  of  Character  or 
Land. — A  patent  issued  by  the  United  States  government  to  the  Cen- 
tral Pacific  Railroad  Company,  for  land  indnded  within  the  boundar- 
ies of  the  grant  made  to  it  by  the  act  of  Congress  of  July  1,  1862» 
and  the  amendatory  act  of  July  2,  1804,  is  not  conclusive  evidence 
that  the  land  covered  by  the  patent  Is  non-mineral  in  character; 
and  a  person  claiming  the  land  under  a  subsequent  mining  patent* 
in  an  action  by  him  to  quiet  his  title  against  a  grantee  of  the  rail- 
road company,  may  show  that  the  land  is  mineral,  and  therefore  ex- 
cepted from  the  operation  of  the  grant  to  the  company,  and  upoo 
such  showing  being  made,  is  entitled  to  have  his  title  quieted.-^ 
Chicago  Quarts  Mining  Company  v.  Oliver,  104. 

MINORS.     See  Guardian  ad  Liteh;  Guabdiah  Am  Wabd;  Boies* 
STEAD,  6 ;  Parent  and  Child. 

MISDEMEANOR.    See  Oohinal  Law»  X 

MISTAKE. 

L  Mistake  in  Deed— Exclusion  or  Land  Intended  to  bi  Ooir* 
yxted^Reformation. — Where  land  intended  to  be  conveyed  is  by 
mistake  omitted  from  the  description  contained  in  the  deed,  the  gran- 
tee acquires  the  equitable  title  thereto,  and  may  set  up  the  same  as 
a  defense  In  an  action  ot  ejectment  brought  against  him  by  a  subse- 
quent purchaser  of  the  legal  title  with  notice  of  his  equity,  vHthout 
asking  for  a  reformation  of  the  deed. — Meeker  v.  Dalian,  165. 

2.  Pleadttqob. — An  account  stated  Is  a  contract:  and  while  it  can  be 
attacked  f6r  mistake,  in  cases  in  which  other  contracts  can  be  so 
attacked,  the  mistake  must  be  put  in  Issue  by  the  pleadings. — Hendf 
V.  March,  B66. 

8.  Reformation — Mutual  Mistaxs— Ignorance  of  Contents  of 
Agreement — Omission  to  Read. — A  written  instrument  executed 
by  parties  between  whom  there  is  no  special  relation  of  trust  or  con- 
fidence will  not  be  reformed  so  as  to  omit  a  particular  cause,  on  the 
ground  that  the  same  was  inserted  through  the  mutual  mistake  of  the 
parties,  when  the  party  against  whom  the  reformation  is  sought  knew 
of  the  Insertion  of  the  clause  at  the  time  of  the  execution,  and  the 
party  seeking  the  reformation  might  have  known  such  fact  had  he 
read  the  Instrument. — Metropolitan  Loan  Aieociatian  t.  Beche,  618. 
See  Practigv,  1;  Will,  2. 

MORTGAGE. 

1.  Deed  to  Secure  Indebtedness. — A  deed  absolnte  on  its  face  ae> 
companied  by  a  contemporaneous  defeasance  showing  that  it  was 
made  to  secure  the  payment  of  a  sum  of  money  loaned  by  the  grantee 
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liORTGAOB  (Continued). 

to  the  grantor,  and  payable  at  a  fatare  day  with  interest,  ii  a  mort* 
gage. — Booth  ▼.  HoBkins^  271. 

2.  Bab  or  Mobtqage  Debt — Fobeclosttbe. — A  mortgagee  is  not  en- 
titled to  have  his  mortgage  foreclosed,  when  the  debt  to  lecare  which 
it  was  given  is  barred  by  the  statute  of  limitations. — Id. 

8.  Quieting  Title  by  Mobtgagob— Pathent  of  Debt — (condition, 
— In  an  action  by  the  mortgagor,  brought  after  the  mortgage  debt 
had  become  barred  by  the  statute  of  limitations,  to  quiet  his  tltlt 
against  the  claim  asserted  by  the  mortgagee  under  the  mortgage 
deed,  the  court  may  impose,  as  a  condition  to  the  relief  asked,  that 
the  plaintiff  first  pays  the  amount  of  the  mortgage  debt — Id, 

4k    ASBIONICENT — FOBECLOSUBB — SheBIFP'B        DeBD— LBQAJC       TXTL&— 

Where  a  mortgagee  assigns  his  mortgage  in  satisfaction  of  a  debt  do* 
from  himself  to  his  assignee,  and  the  latter  purchases  the  mortgaged 
property  at  the  foreclosure  sale  and  receives  a  sheriffs  deed  therefor, 
the  legal  title  so  acquired  is  not  affected  by  the  fact  that  the  purchaser 
verbally  agreed  with  his  assignor  that  if  he  sold  the  property  he 
would  pay  him  any  balance  of  the  purchase  price  there  might  be  after 
deducting  the  amount  of  the  indebtedness  previously  due  to  him.— - 
Eaton  V.  Rocca,  08. 

6.  FOBECLOSUBB — LiTIOATIOir  OF  AOVEBBl  INTEBE8T8 — COLLATBBAL  AT- 
TACK.— ^While  adverse  interests  cannot  properly  be  litigated  in  fore- 
closure, yet  if  they  are  put  in  issue,  tried,  and  determined,  the 
judgment  is  not  void  on  a  collateral  attack. — John9ton  v.  fifaii  Fraf^ 
oiico  SavingM  Union,  ld4. 

0.  Law  OF  the  Case. — Instance  of  an  application  of  the  rule. — Id, 

7.  Watxb-ottch — New  Ditch  when  does  not  Pass  bt  Forecdoi^ 
VBE  Sale. — A  decree  foreclosing  a  mortgage  on  a  water-ditch  par- 
ticularly described  as  lying  between  given  termini,  and  a  sherllTs 
deed  given  in  pursuance  thereof,  does  not  operate  to  pass  the  title 
to  a  new  and  independent  ditch  subsequently  constructed  by  a  pur- 
chaser pendente  Ute  from  the  mortgagor,  along  a  different  course  and 
between  different  termini,  for  the  purpose  of  being  used  by  him  in 
place  of  the  mortgaged  ditch,  when  the  new  ditch  is  not  an  ap- 
purtenance of  nor  an  improvement  on  the  original  ditch. — MitcheU 
T*  Amador  Canal  and  Mining  Company,  464. 

Bee  Ck>ici£UNiTT  Pbopertt  ;  Divobgb,  5,  6 ;  Equitt  ;  Homestead^ 
5;  Judgment,  10;  Nonox;  Vbndob  and  Ysndsb;  Wastk 

MURDER.    See  Gbihinal  Law,  11,  IflL 

NEGLIGENCE. 

1.  Liability  of  Notabt  PtiBLio— <:!ebtifioati  of  Aoknowlxdoment 
TO  Mobtqagb — Damage  without  Injubt. — ^The  negligence  of  a 
notary  public  in  making  his  certificate  of  acknowledgment  to  a  chat- 
tel mortgage  by  reason  of  which  the  lien  of  the  mortgage  was  lost, 
will  not  entitle  the  mortgagee  to  recover  damages  against  him,  when 
the  property  intended  to  be  secured  by  the  mortgage  was  whojly 
VBlueless. — McAUieter  T.  Clement,  182^ 
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NEGLIGENCE  (Continued). 

2.  Nominal  Damages — Immaterial  Error — Appeal. — ^Where  th« 
findings  show  the  plainLiff  to  be  entitled  to  recover  nominal  damages 
only,  a  judgment  rendered  in  favor  of  the  defendant  will  not  be 
reversed  on  appeal.  In  such  a  case,  the  maxim,  De  minimi9  nam 
curat  lea,  is  applicable. — Id, 

NEGOTIABLE  INSTRUMENTS.    See  Bonds  ;  Pbomissobt  Non. 

NEW  TRIAL. 

L  New  Trial — Notice  of  Intention — ^Record  on  Appeal. — ^A  notice 
of  intention  to  move  for  a  new  trial  is  not  part  of  the  record  on 
appeal,  unless  incorporated  in  the  statement  or  bill  of  ezceptioiuk 
— Alpcrs  V.  Schammcl,  590 

2.  Verdict  against  Law — Order  Refusing  New  Trial — Appeal.-— 
An  alleged  eror  in  refusing  a  new  trial,  on  the  ground  that  the  ver- 
dict is  apninst  law  because  unsupported  by  the  evidence,  will  not  be 
considered  on  appeal  from  the  order  refusing  the  new  trial,  when  the 
notice  of  intention  to  move  for  a  new  trial  is  not  made  part  of  the 
record. — Id. 

6.  Insufficiency  of  Evidence  to  Support  Decision — Statement 
MUST  Specify  Particulads. — Where  a  motion  for  a  new  trial  is 
made  on  the  ground  of  the  insufficiency  of  the  evidence  to  justify 
the  decision,  and  the  statement  of  the  case  contains  no  specifications 
of  the  particulars  wherein  the  evidence  is  claimed  to  be  insufficient, 
the  court,  on  the  hearing  of  the  motion,  must  disregard  the  statement 
as  to  that  ground  for  a  new  trial. — Patent  Brick  Company  v.  Moortf 
205. 

4.  Absence  of  Exceptions — Decision  against  Law. — Where  the 
statement  of  the  ctise  shows  that  no  exceptions  were  taken  during 
the  trial  to  any  act  of  the  court,  a  motion  for  a  new  trial  on  the 
ground  that  the  decision  is  against  law  is  properly  denied. — Id, 

6.  Conflict  of  Evidence. — Where  the  evidence  is  substantially  con- 
flicting, a  new  trial  will  not  be  granted  on  the  ground  that  the  de- 
cision is  not  justified  by  the  evidence. — Crystal  Lake  Ice  Company  v. 
McAuloy,  631. 

8.  Newly  Discovered  Evidence. — Newly  discovered  evidence  which  Is 
merely  cumulative  will  not  warrant  a  new  trial. — Id, 

7.  Newly  Discovered  Evidence. — ^A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  properly  denied,  when  the 
evidence  claimed  to  be  newly  discovered  is  not  sach  as  to  render  a 
different  result  probable  on  a  retrial. — Byrne  v.  Reed,  217. 

8.  Newly  Discovered  EJvidence. — Newly  discovered  evidence  which 
is  merely  cumulative,  and  not  such  as  to  render  a  different  result 
probable  is  not  ground  for  a  new  trial. — McCormich  ▼.  Central  Rail- 
road Company t  506., 

0.  Insufficiency  of  E5videnci — Statement. — ^Whcre  a  motion  for 
a  new  trial  is  made  on  the  ground  of  the  insufficiency  of  the  evidence 
to  justify  the  decision,  but  the  statement  fails  to  specify  any  pa^ 
ticular  in  which  the  evidence  is  insufficient,  the  statement  as  to  thai 
ground  of  the  motion  must  be  disregarded. — Lotorie  ?•  Saig^  3481 
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NEW  TRIAI/  (Continued). 

la    Service  bt  Mail— Proof  of. — ^The  proof  of  service  by  mail  of  the 

notice  of  appeal,  held,  sufficient. — Id, 
11.    Specification B. — Where  tliere  are  no  specifications,  the  party  otn- 

not  be  heard  on  motion  for  new  trial. — HerMhey  ?•  Knea,  llfi. 
See  Evidence,  11;  Practice,  1. 

NOTARY  PUBLia     See  Neouoenci» 

NOTICE. 

1.  Mortgage  or  After- acquired  Property — ^Knowlsdge  of  Terms 
OF  Purchase — Priority. — A  prior  mortgagee,  who  pending  the  nego- 
tiations for  his  mortgage  acquires  knowledge  that  the  property 
offered  as  security  belongs  to  a  third  person,  and  was  to  be  pur- 
chased by  the  mortgagor,  ond  that  negotiations  for  its  purchase  were 
then  pending,  is  charged  with  notice  of  the  terms  upon  which  the 
purchase  is  made;  and  where  such  terms  involve  the  execution  by 
the  purchaser  of  a  mortgage  to  the  vendor  to  secure  the  purchase 
price,  the  latter  mortgage,  although  subsequently  recorded,  is  en- 
titled to  priority  over  the  other. — Montgomery  v.  Keppel,  128. 

2.  Means  of  Knowledge. — A  mortgagee,  having  readily  accessible 
means  of  acquiring  knowledge  of  a  fact  affecting  the  title  to  the  mort- 
faged  property,  which  he  might  have  ascertained  by  Inquiryt  it 
charged  with  notice  and  knowledge  of  such  fact. — Idm 

See  Bona  Fide  Purchaser,  3;  Findings,  %  1. 

OATH.     See  Swamp-lands,  6. 

OBSTRUCTING  RAILROAD.    See  CaiMiNAi.  Law,  H 

OPINION.    See  Findings,  & 

ORNAMENTS.    See  Wnx,  L 

PARENT  AND  CHILD. 

1*  Adopted  Child  Inherits. — ^Under  sections  227,  228,  and  1886  of 
the  Civil  Code,  an  adopted  child  is  entitled  to  succeed  by  inheritance 
to  the  estate  of  the  adopting  parent — Estate  of  Newman^  213. 

2.  Order  fob  Adoption — When  Made  by  Judge. — An  order  for  the 
adoption  of  a  minor,  which  appears  to  have  been  made  in  open 
court  and  is  signed  by  the  judge  and  filed  in  the  adoption  proceedings, 
will  be  construed  as  having  been  made  by  the  judge  notwithstanding 
the  order  recites  that  it  was  made  "by  this  court." — Id. 

8.   Children  Born  During  Coverture — Presumition  of  Lbqitima- 
OY. — Children  bom  to  a  married  woman  during  her  coverture  are 
presumed  to  be  legitimate,  and  to  be  the  issue  of  their  mother's 
husband. — Estate  of  Romero^  379« 
LXXV.  Cal.— 4i 
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PARENT  AND  CHILD  (ContiDned). 

4.  PBESUifpnoN  OF  Adoption. — ^There  is  no  presumption  th»%€  minor 
children  living  with  a  man  who  is  not  their  father  havo  beeik  adopted 
by  him. — Id, 

See  HoHESTBAn.  6L 
PARTIES.    See  Insxtbanck;  Pixaoiho. 
PARTITION.    See  Divobck,  6;  FinDiNos,  8;  Tbhahts  nr  Ctomcon,  X 

PARTNERSHIP. 

1.  Pabtnership  in  Usi  of  Ship. — ^An  agreement  between  pan.  ownen 
of  a  ahip  to  nae  it  in  a  joint  enterprise,  and  share  the  profit  and 
loss  in  certain  proportions,  creates  a  partnership  in  the  ose  of  the 
ship,  as  distinguished  from  the  ship  itself. — Bendy  ▼.  March,  606. 

8.  Statute  of  LiMiTATiONa. — ^The  statute  of  limitations  does  not  run 
between  partners  until  the  accounts  are  settled  and  a  balance  agreed 
upon.^/d. 

8.  AcGouNTiNQ  BT  SuByivoBr--<:;oMPiJrnoN  of  Liquidation. — ^It  is  not 
necessary  that  a  suryiving  partner  should  have  completed  the  liquida- 
tion of  the  partnership  affairs  before  an  action  for  an  accounting 
can  be  maintained  against  him  by  the  personal  representative  of  the 
deceased  partner. — WaUh  ▼.  McKeen,  519. 

4.  Estate  of  Decedent — Agoountino  bt  Subvivinq  Pabtneb — ^Lna- 
TATI0N8  ON  PowEB  OF  Pbobate  Coubt. — Under  section  1585  of  the 
Code  of  Civil  Procedure,  the  superior  court,  in  a  proceeding  for  the 
settlement  of  the  estate  of  a  decedent,  has  authority  to  require  a 
person,  who  admits  being  the  surviving  partner  of  the  decedent,  to 
file  his  account  of  the  partnership  affairs  and  as  an  inddent  there- 
to, to  examine  witnesses  for  the  purpose  of  determining  the  sufficien- 
cy of  the  account  as  filed.  But  the  court  has  no  authority  to  settle 
and  adjust  the  accounts  between  the  surviving  partner  and  the 
representative  of  the  deceased,  nor,  if  the  existence  of  the  partner- 
ship be  denied,  to  determine  the  question  of  its  existence  or  nonp 
existence.— Andrade  v.  Superior  Courts  458. 
See  Judgment,  7;  Pleading,  12. 

PASTURAGE.    See  Adtebbb  Possession,  ?• 

PATENT.    See  Mexioan  Gbant;  Mines  and  liiNXNO,  6,  6;  Pdbuo 
Lands,  1,  8. 

PAYMENT.    See  Aoxnot,  2,  8;  Bonds,  1;  Cotxntibb;  HouBTSAOb  10; 

INSUBANOB. 

PLEADING. 

1.  Amendment — Stbikinq  out  Names  of  Defendants.— The  amend- 
ment of  a  complaint  by  striking  out  of  the  caption  the  name  of  cer- 
tain of  the  defendants  who  were  not  proper  parties,  without  filing 
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PLEADING  (Continued). 

an  amended  complaint,  while  not  commendable  as  a  method  of  amend- 
ing, ia  without  prejudice  to  other  defendants  who  are  properly  par- 
lies.— Doan€  ▼.  Houghton,  800. 

%  Amendment  dubino  Tbial — Stbxbt  Assesbmbnt. — In  an  action  to 
foreclose  a  street  assessment,  the  court  may  on  the  trial  permit  the 
complaint  to  be  amended  by  omitting  the  names  of  certain  defendants 
who  are  shown  by  the  evidence  to  have  no  interest  in  the  property 
against  which  the  lien  is  sought  to  be  foreclosed.-*/d. 

S.  Pbacticb — ^Amendment — ^Demubbee. — An  error  in  orerroling  a  do* 
murrer  to  a  complaint  is  cured  if  the  plaintiif  subsequently  amend 
his  complaint  in  the  particular  to  which  the  demurrer  was  directed. 
— Walih  V.  McKeen,  619. 

4,  DiscBETiON — Amendment  at  Tbial. — It  Is  within  the  discretion  oi 
the  trial  court  to  permit  the  pleadings  to  be  amended  during  the  trial, 
when  necessary  for  the  purposes  of  justice.— /d. 

5.  Pbateb  vob  Reuep— Amendment  fbom  Leqal  to  Bquitablb.— 
Where  a  complaint  praying  for  legal  relief  states  a  cause  of  action 
entitling  the  plaintiff  to  equitable  relief,  the  court  may  on  the  trial 
permit  the  prayer  to  be  amended,  so  as  to  ask  for  the  appropriate 
equitable  relief. — Id, 

0.  What  Reijef  mat  be  Gbanted  undeb  Obneeal  Pbater. — Where 
the  defendant  has  answered,  th«  court  may,  under  the  prayer  for 
general  relief  in  the  complaint,  grant  any  relief  consistent  with  the 
facts  alleged  in  the  complaint ;  but  under  the  general  prayer,  no  re- 
lief can  be  granted  in  equity  beyond  that  which  is  authorised  by  ths 
facts  stated  in  the  pleadings. — Cumming$  ▼.  Ownmings,  434. 

7.  INSUBANCE— PaBTIES  SeVEBALLT  LIABLE  ON  POLICT — JOINDEB     OF. — 

Two  insurance  companies  severally  liable  on  the  same  policy  may  bs 
joined  as  defendants  in  an  action  to  recover  for  a  loss. — Bl<uingam0 
V.  Home  Insurance  Company  of  New  York,  633. 

8.  Complaint — ^Neoativino  Excepted  Risks. — In  an  action  on  a  pol- 
icy of  fire  insurance^  the  complaint  must  aver  the  loss,  and  show 
that  it  occurred  by  reason  of  a  peril  insured  against,  but  it  need  not 
aver  the  performance  of  conditions  subsequent,  nor  negative  pr<^ 
hibited  acts,  nor  deny  that  the  loss  occurred  from  the  excepted  riskiw 
— /d. 

9.  Allegation  Oontbadicted  bt  Exhibit— Demvbbeb. — ^An  objec- 
tion to  a  complaint  that  a  specific  allegation  contained  therein  is  con- 
tradicted by  an  exhibit  to  which  reference  is  made  cannot  be  taken 
advantage  of  by  general  demurrer. — Id. 

10.  Allegation  of  DAMAGB.~The  complaint  in  an  action  on  a  fire  in- 
surance policy,  which  alleges  that  the  insured  was  the  owner  of  the 
property  at  the  time  of  the  insurance  and  at  the  time  of  the  fire,  its 
value  at  those  times,  and  also  that  it  was  totally  desrtroyed  by  fire, 
sufficiently  shows  the  damage  sustained  by  the  insured  by  reason  of 
the  fire.— /d. 

11  Pebfobmance  of  Conditions  Pbecedent. — Under  section  457  of  the 
Code  of  Civil  Procedure,  it  is  sufficient,  in  pleading  the  performance 
of  conditions  precedent  required  by  the  policy  to  be  performed  by 
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PLEADING   (Continued). 

the  insurer,  to  allege  that  all  the  conditions  of  the  policy  ha,y%  1 
duly  performed  by  him. 

IZ  Pabtnership — Pbomissobt  Note. — ^The  complaint  in  an  action  oa 
a  promissory  note,  after  alleging  that  the  defendants  at  all  the  times 
therein  mentioned  were  partners,  averred  that  *'the  said  defendants, 
copartners  as  aforesaid,"  executed  the  notes  in  question:  held,  a 
sufficient  averment  that  the  notes  were  executed  by  the  defendants 
as  copartners. — AlperM  ▼.  Schammel,  590. 

13.  Action  fob  Wobk  and  Labob — Principal  and  Agent— Miner's 
Lien. — ^The  action  was  brought  to  recover  for  work  and  labor  per- 
formed by  the  plaintiff  as  a  miner  upon  a  mine  alleged  to  belong  to 
the  defendant  Rocca,  and  for  the  value  of  the  board  of  oertain 
laborers,  and  to  enforce  a  miner's  lien  upon  the  mine  as  the  property 
of  Rooca.  The  complaint  alleged  that  the  defendant  Richer!  had 
some  interest  in  the  mine,  and  that  the  debt  had  been  contracted 
with  him  as  the  superintendent  of  the  mine,  acting  as  the  authorized 
agent  of  Rocca.  The  evidence  showed,  and  the  court  found,  that 
the  mine  belonged  exclusively  to  Rocca;  that  Richer!  had  no  interest 
therein ;  and  that  the  indebtedness  was  contracted  by  Richer!  indi- 
vidually, and  not  as  the  agent  of  Rocca.  Held^  that  under  the  plead- 
ings the  plaintiff  was  not  entitled  to  a  personal  judgment  against 
Richer!,  or  to  enforce  the  lien  against  the  mine  as  his  property.— 
Eaton  V.  Rocca,  93. 

14.  Plaintiff  cannot  Dispute  Allegations  of  Gokplaint. — ^A  plain- 
tiff cannot  be  heard  on  appeal  for  the  first  time  to  urge  the  rendi- 
tion of  a  judgment  in  his  favor,  in  direct  contradiction  of  the  allegsp 
tions  of  the  complaint. — Id. 

15.  Presumption  that  Agreement  was  in  Writing. — ^An  agreement 
which  is  required  by  statute  to  be  in  writing,  if  in  other  respects 
properly  pleaded,  will  be  presumed,  for  the  purpose  of  testing  the 
sufficiency  of  the  pleading,  to  have  been  in  writing.  The  exception 
to  the  rule  arises  only  in  cases  where  the  agreement  must  necessari« 
ly  be  in  writing  to  confer  jurisdiction  on  the  court — Reagan  ▼• 
Justice's  Court,  253. 

1ft.  Ejectment — ^Defense  Denominated  as  C5bos8-complaint. — In  an 
action  of  ejectment,  the  answer  denied  all  the  allegations  of  the  com- 
plaint, alleged  title  and  right  of  possession  in  the  defendant,  and 
then,  "further  answering  said  complaint,  and  by  way  of  cross-corn- 
complaint,"  alleged  certain  facts  showing  an  equitable  defense.  Held, 
that  the  equitable  defense  alleged  might  be  treated  as  part  of  the 
answer,  and  not  ns  a  cross-complaint. — Meeker  v.  Dalton,  154. 
17.  Equitable  Title  a  Defense  in  E3jectment. — A  person  having  the 
equitable  title  to  land,  coupled  with  the  right  of  possession,  may  set 
up  such  title  as  a  defense  in  an  action  of  ejectment  brought  against 
him  by  the  holder  of  the  legal  title. — Id. 
See  Findings,  1,  6 ;  Guabdian  ad  IjTteu,  3 ;  Homestead,  5 :  In- 

SOLVENCY,  3;  Lease,  2;  Mechanic's  Lien,  2,  3;  Mistake,  2; 

Pbactice  ;  Statute  of  Limitations  ;  Street  Assessment,  2 ; 

Tbespass. 

PLEDGE.     See  Pbomissobt  Note,  2, 
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POSSESSION.  See  Adverse  Possession  ;  Crimiitai.  Law,  8,  9;  Dsed^ 
1;  FiKDiNos,  0;  Gift;  Homestbao,  7-11;  Lbasb,  1;  Salb; 
Wabehouseman,  1. 

PBAOTICB. 

1.  Amendment — ^Notice  or  Motion  fob  New  Trial — Bvidkno»— 
Accident  and  Mistake. — An  order  refusing  to  allow  an  amendment 
to  a  notice  of  intention  to  move  for  a  new  trial,  which  is  asked  for 
on  the  ground  of  accident  and  mistake,  will  not  be  reyersed  when 
the  evidence  as  to  the  alleged  accident  and  mistake  is  conflicting.— 
Hodgdon  v.  Soutliem  Pacific  Railroad  Oo.^  650. 

2.  Appearance — Motion  to  Strike  out — Asking  fob  Extension  ov 
Time — Special  Appearance. — A  defendant  by  specially  appearing 
by  an  attorney  for  the  purpose  of  moving  to  strike  out  an  amended 
complaint,  and  by  asking  for  an  extension  of  time  in  which  to  move 
or  plead  until  the  determination  of  the  motion,  does  not  make  an 
appearance,  within  the  meaning  of  section  1014  of  the  Code  of  Civil 
Procedure,  so  as  to  waive  the  service  of  the  summons  and  amended 
complaint — Potoers  v.  Braly,  237. 

8.  Service  or  Amended  Complaint — Summons. — ^The  service  of  an 
amended  complaint  upon  a  person  who  is  brought  in  thereby  for  the 
first  time  as  a  defendant,  without  a  service  of  the  summons  upon  him» 
is  void.— /d. 

4.  Service  on  Attorney. — ^The  service  of  an  amended  complaint  upon 
the  attorney  for  a  defendant,  prior  to  his  appearance  as  such,  is 
void  OS  a  service  on  the  defendant. — Id, 

5.  Service  of  Summons — Appearance — Fiormous  Name — Inse» 
tion  of  True  Name — Collateral  Attack. — Where  a  person  is  not 
named  as  a  party  to  the  action,  or  served  with  summons,  but  files  an 
answer  which  recites  that  he  was  sued  under  a  certain  fictitious 
name,  to  which  no  objection  is  made,  and  the  case  is  tried  and  judg- 
ment rendered  against  him,  he  is  bound  by  such  judgment.  The  non- 
Insertion  of  his  true  name  by  amendment  to  the  complaint  does  not 
render  the  judgment  void  on  a  collateral  attack. — Johnston  v.  i^aii 
Francisco  Savings  Uniony  134. 

0.  Modes  in  Which  a  Decision  mat  be  Reviewed. — ^Where  a  cause 
has  been  regularly  heard  and  decided,  it  can  be  reviewed  only  in  the 
modes  provided  by  the  statute.  The  trial  court  cannot  upon  an 
application  not  authorized  by  statute  set  aside  its  decision  for  mere 
error  not  amounting  to  want  of  jurisdiction. — Carpenter  v.  Superior 
Court,  596. 

7.  Terms  of  Court. — ^This  rule  is  not  affected  by  the  fact  that  terms 
of  court  have  been  abolished. — Id. 

8.  Orders  Improvidentlt  Made — Presumption. — ^The  rule  does  not 
prevent  the  trial  court  from  setting  aside  orders  or  judgments  which 
were  improvidently  and  unintentionally  made.  But  it  will  not  be 
presumed  that  an  order  or  judgment  was  of  that  character;  such  a 
case  must  be  aflSrmatively  shown. — Id. 

0.  Review  in  Cn authorized  Mode — Jurisdiction. — The  object'on  that 
a  court  has  reviewed  its  decision  in  an  unauthorized  mode  goes 
to  the  power  of  the  court;  and  its  action  may  be  annulled  on  cef 
iiorari. — Id» 
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PRACTICE  (Continued). 

IOl  Sufplkmkntal  Complaint— ImcATKBiAi.  Brbob. — ^In  an  action  to 
recover  damages  for  the  breach  of  a  warranty  of  the  fitness  of  a 
steam  engine  for  a  particnlar  puriKNie,  the  error,  if  any,  in  allowing 
the  plaiutifF  to  file  a  supplemental  complaint  claiming  further  dam- 
ages saflfered  since  the  commencement  of  the  action  will  not  be 
deemed  prejudicial,  when  there  is  nothing  in  the  record  to  show  that 
the  supplemental  complaint  was  ever  served  or  answered,  or  that  anj 
damages  claimed  by  it  were  allowed^ — McLennan  t.  Ohmen,  658. 

11.  Bnx  OF  Exceptions — Settlbhsnt  bt  Supbbme  Cottbt — Contbnts 
or  Petition. — ^A  petition  to  the  supreme  court  for  the  settlement  of 
a  bill  of  exceptions  should  set  forth  the  statements  of  the  bill  as 
settled  by  the  judge  of  the  trial  court,  which  are  alleged  to  be  con- 
trary to  the  facts,  together  with  a  statement  of  the  facts  and  the 
point  of  the  exceptions.  A  mere  statement  in  the  petition  that  ths 
bill  as  settled  by  the  trial  judge  does  not  state  sufficient  of  the  testi- 
mony of  witnesses  to  explain  the  questions  to  which  objections  or 
exceptions  were  taken,  is  insufficient. — Estate  of  Bidden  229. 
See  Appeal;  Findings;  Guabdian  ad  Litem;  Homestead,  4; 

INBTBUGTIONS ;  JUDGMENT;  NEW  TBIAL;  PlBADUItt;  SUMMONS; 

SUBETT»  1,  2;  Vebdioc. 
PBB-BMPTION.    See  PuBUO  Lands,  X 

PBBSUMPTIONS.    See  Appeal,  9;  Cbiminal  Law,  19;  Deed,  8;  8; 
Judge;  Parent  and  Child,  8,  4;  Pleading,  15;  PEAona^  8; 

SWAMP-LANDB,  8. 

PRINCIPAL  AND  AGENT.    See  Agenot;  Pleading,  111 
PRIOBITT.    See  Bona  Fidb  Pubohaebb,  2;  Notice,  L 


PBOBATB  LAW.    See  Guabdian  ad  LmMi  Guabdiah  and  Wabd; 
Estate  of  Decedent. 


PBOMISSOBT  NOTE. 

!•  Sufficienct  op  Fobm — Intebbst. — ^An  instrument  In  the  foHowing 
form,  viz. :  "Grass  Valleyt  Jaly  8,  1882.  $1,000.  Three  years  from 
date,  I  promise  to  pay  Daniel  Strickland,  for  value  received,  in 
United  States  gold  coin,  at  the  rate  of  ten  per  cent  per  annual," — 
and  signed  by  the  makers,  is  a  promissory  note,  and  is  in  effect  an 
agreement  to  pay  one  thousand  dollars  three  years  after  the  8th  of 
July,  1882,  with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum. — Strickland  v.  Holbrooke^  268. 

2.  Want  or  Considebation — Bona  Fide  Pledgee. — ^A  "bona  fide 
pledgee  of  a  promissory  note  which  was  executed  without  considera- 
tion cannot  hold  the  maker  liable  thereon  to  any  greater  extent  than 
the  amount  of  the  debt  for  which  it  was  pledged. — Bell  t.  Beoii,  86L 
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PROMISSORY  NOTB  (Cbntimied). 

S.  Mors  GiTSN  m  SnTLBmnr  of  Olaim  tob  Damaoks. — ^A  promUh 
Mory  note  given  by  the  maker  in  settlement  of  a  daim  for  damagei 
for  which  he  was  not  liable,  and  for  which  the  payee  of  the  note 
admitted  he  was  not  liable,  bat  which  he  was  indnc€»d  to  execute  by 
reason  of  threats  that  if  he  did  not  be  would  be  sned  on  the  daim, 
•nd  thereby  be  put  to  a  corresponding  expense^  ig  without  oonsidert^ 
tion.^7d. 
See  AoERCT,  2,  8;  Pixadiro,  12. 

PtJfiLIO  LANDS. 

1.  Patent— BUBDSN  of  Pboof. — ^A  patent  for  public  land,  not  told 
apon  its  face,  is  prima  facU  valid ;  and  the  burden  of  showing  its 
invalidity  is  on  the  party  attacking  it — Levifton  v.  Ryan,  283. 

8.  Pre-emption — Incorporated  Citt. — ^The  prohibition  against  pr^ 
emption  of  lands  in  an  incorporated  city  does  not  prevent  their 
acquisition  in  other  modes. — Id. 

8.  Aobicultural  College  Grant — ^Landb  Subject  to  Sblbotion.^ 
The  act  of  1S72  allows  the  selection  to  be  made  from  any  lands  with* 
ia  the  state  which  are  subject  to  settlement,  entry,  sale,  or  location 
under  any  laws  of  the  United  States,  with  certain  specified  excep- 
tions. An  In  order  to  attack  a  patent  not  void  upon  its  face,  the 
party  must  show  affirmatively  that  the  land  was  not  of  any  spedal 
character  which  would  subject  it  to  acquisition  under  any  law  of 
the  United  States.— /d. 

i.    RE8CIB8I0N  OF  CONTRAOT — ^WITNESS  BEFORE  LAND  DEPARTMENT.^ 

If  a  party  who  has  a  contract  for  a  conveyance  of  land  from  one 
who  has  taken  the  preliminary  steps  to  acquire  the  title  from  the 
government  agrees  to  rescind  the  contract  in  order  to  qualify  him* 
■elf  as  a  witness  for  the  other  before  the  land  department,  and  be> 
comes  such  witness,  and  the  patent  is  issued  to  the  other,  the  con* 
tract  is  rescinded  and  gone. — Simpson  v.  Applegate,  842. 
B.  Id. — Subsequent  conversations,  in  which  the  right  of  the  party  Is 
acknowledged,  do  not  amount  to  a  new  contract. — Id. 
See  Homestead,  7-11;  Mexican  Grant;  Mines  and  Mxnino,  Q^ 

e. 

PUBLIC  OFFICERS. 

L  Removal  of — Act  of  March  80, 1874 — ^Repealed  bt  Constitutzon. 
—The  act  of  March  80,  1874,  providing  for  the  removal  and  punish- 
ment of  the  members  of  certain  public  boards  for  malfeasance  in 
office  by  a  prosecution  In  the  district  court,  being  inconsistent  with 
the  provisions  of  the  constitution  of  1879  establishing  other  courts, 
and  not  having  been  altered  to  conform  to  the  constitution  before  the 
1st  of  July,  1880,  ceased  to  exist  as  a  law  upon  that  date,  under 
section  1  of  artide  22  of  the  constitution. — Frater  v.  Alewandetf 
147. 
8.  County  Government  Act — Removal  of  Supervisor. — ^The  act  of 
March  80,  1874,  in  so  far  as  it  provides  for  the  removal  and  punish- 
ment of  a  member  of  a  board  of  supervisors  for  malfeasance  in  office, 
is  inconsistent  with  sectian  55  of  the  county  government  act  of 
March  14,  1888,  which  provides  a  different  mode  of  punishment 
with  different  penalties  for  the  same  unlawful  acts,  and  was  ther» 
fore  repealed  by  the  latter  act. — Id, 
Ste  Notary  Pusuo;  Sheriffs;  Surety,  8. 
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PUBLIO  ROADS.     See  Roads  and  Highways. 

PUBLICATION.    See  Judgioeivt,  2;  Suhmons. 

PUIIBLO  LANDS.    See  Mexican  Obaht. 

QUIETING  TITLE.    See  Advxbsb  Possession,  2;  Mines  and  Mininq» 

6;  MOBTGAOB,  8. 

RAILROAD.    See  GRnaNAi,  Law,  14;  Guabdian  and  Ward,  2,  & 

RAILROAD  GRANT.    See  Mines  and  Mining,  5,  6 

RAPE.    See  Cbiminal  Law,  15,  16. 

RECEIPT.    See  Agoobd  and  Satibfaotion,  3;  Homestead,  10;  Wae» 

HOUSEICAN. 

RECEIVER.    See  Divobce,  6;  Tenants  in  Common,  % 

RECLAMATION  DISTRICTS.    See  Swamp-lands. 

RECORDING.    See  Bona  Fide  Pubchabeb,  2,  H 

REFERENCE.     See  Aocottntino. 

REFORMATION.    See  Mistake,  1«  IL 

REPEAL.    See  Statutes. 

RESCISSION.    See  Public  Lands,  4,  Ob 

RES  GESTiB.    See  Cbiminal  Law,  4. 

RESIDENCE^     See  Homestead.  1. 

RIPARIAN  RIGHTS.    See  Wateb  and  Wateb  Riohti. 

ROADS  AND  HIGHWAXa 

1.  Public  Road— Petition — ^Fbeeholdebs.— Under  section  2682  of  the 
Political  Code^  a  petition  for  tiie  construction  of  a  public  road  need 
not  allege  that  the  petitioners  are  freeholders  of  the  road  district 
wherein  the  proposed  road  is  to  be  constructed,  and  taxable  tho^in 
for  road  purposes. — Humholdt  County  v.  DiMtnore^  604. 

2.  Road  Distbict— Judicial  Notice  of  Location. — ^The  courts  will 
take  judicial  notice  that  a  road  district  alleged  to  be  in  Humboldt 
County  is  in  the  state  of  California. — Id, 

S.  Afpboval  of  Bond. — An  order  of  the  board  of  supervisors,  recognis- 
ing the  petition  for  the  construction  of  the  road  and  the  accompany^ 
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BOADe  AND  HIGHWATS   (Continued). 

ing  bond  as  being  snch  as  In  required  by  law,  and  ordering  vlewera  to 
be  appointed,  is  sufficient  evidence  of  an  approval  of  the  bond  by 
the  board. — Id. 

4.  Obdeb  tob  View — Pbesuaiptions. — In  the  absence  of  affirmative 
proof  to  the  contrary  it  will  be  presumed,  in  support  of  an  order 
appointing  viewers,  that  the  board  of  supervisors  determined  the  fact 
that  the  petition  was  presented  and  signed  by  at  least  ten  freehold- 
ers of  the  road  district  taxable  therein  for  road  purposes,  that  one 
of  t^e  viewers  is  a  surveyor,  and  that  all  of  the  viewers  are  disinter- 
ested citizens  of  the  county,  and  not  petitioners. — Id, 

0.  NoncB  TO  Land-owneb. — Under  section  2685  of  the  Political  Code, 
the  notice  required  to  be  given  by  the  viewers  to  the  owner  of  tBe 
land  over  which  the  road  passes,  of  the  proposed  route,  need  not  be 
in  writing. — Id. 

8.  Repobt  of  Viewers.— Under  section  2686  of  the  Political  Code,  the 
viewers  are  not  required  to  state  in  their  report  as  a  fact  that  tdiey 
have  ascertained  the  necessity  for  the  road,  or  that  the  same  should 
be  opened. — Id. 

7.  Subvey  of  Road. — The  survey  of  the  road  need  not  appear  upon  the 
records  of  the  board  of  supervisors. — Id. 

8.  Approval  of  Repobt  of  Viewers. — ^The  order  of  the  board  of  super- 
visors approving  the  report  of  the  viewers  cannot  be  collaterally 
attacked  on  the  ground  that  it  was  made  upon  insufficient  evidence.— 
Id. 

0.  Width  of  Road. — Under  section  2681  of  the  Political  Code,  the  board 
of  supervisors  has  discretion  to  make  the  road  sixty  feet  wide. — Id, 

ROBBERY.     See  CtdMiNAi.  Ijlw,  17»  Vk 

BALE. 

Deuvebt — Change  of  Possession. — ^The  sale  by  which  the  plalntlfC 
claims  title  to  the  property  in  question,  held,  to  have  been  accom- 
panied by  an  immediate  delivery,  and  by  an  actual  and  continued 
change  of  possession. — Schumacher  t.  ConnoUy,  2S2. 
See  Wabbantt. 

SAN  FRANCISCO.    See  Mexioan  Gbant;  Stbebt  A88B881CKII& 

SATISFACTION.    See  Accord  and  SATiSFAonos. 

SEARCH-WARRANT.     See  Cebtiobabi,  2. 

SHERIFFS.    See  Ezectttion  Sale. 

SHIP.    See  Pabtnership,  L 

STATUTES. 

Subsequent  Act  Covering  Same  Offense. — As  a  gemeral  mle,  acts  of 
ih»  legislature  prohibiting  the  same  offenses  and  injuries  as  former 
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STATUTES  (Continued). 

acts,  bat  imposing  different  penalties  or  giving  different 
repeal  so  far  such  former  acts. — Frater  t.  AJewander,  147. 
See  County  Goyebnment  Aot;  Pubuo  Offzcebs. 

STATUTE  OF  FRAUDS    See  Bouhdabibb,  2;  Bbokkb*  1;  Feaud^  If 
Loan. 

STATUTE  OF  LIMITATIONa 

1.  Pleading — Waiveb.— The  right  to  interpose  the  plea  of  the  statat« 
of  limitations  is  waived  unless  taken  advantage  of  by  demurrer  or 
answer. — Reagan  v.  Juitice^M  Court,  268. 

2.  Pleading — Finding. — Where  the  statute  of  limitations  is  pleaded 
by  the  defendant,  a  finding  as  to  matter  whidh  talces  the  case  out  of 
tl>e  statute  is  within  the  issue. — Bendy  v.  March,  566. 

8.  Payment  of  Taxes — Findings. — When  the  court  finds  in  favor  of 
the  defendant  upon  the  plea  of  the  statute  of  limitations,  the  fail- 
ure to  find  that  the  defendant  has  paid  all  taxes  levied  and  assessed 
upon  the  property  in  controversy  is  immaterial,  when  it  does  not  ap- 
pear that  any  taxes  were  ever  levied  or  assessed  upon  the  property. 
'^Heilbron  v.  Laii  Chance  Water  Ditch  Company,  117. 
See  Account  Stated,  2;  Loan;  Mobtgaqb^  2,  8;  Paxtneb8HIP» 
2 ;  Stbebt  Assessment,  4. 

STENOGRAPHER.    See  Cbiicinal  Law,  21,  22» 

STREET  ASSESSMENT. 

1.  WoBK  not  Included  in  Obdeb — Cbossinos — Assessment. — Tht 
action  was  brought  to  foreclose  a  street  assessment  for  work  done  in 
the  city  and  county  of  San  Franicsco,  under  the  act  of  April  1, 
1872.  The  worli  ordered  by  the  board  of  supervisors  was  for  curb- 
ing and  sidewa Iking  Second  Street,  from  Folsom  to  Harrison  streets. 
The  notice,  bids,  award,  and  contract  mentioned  the  comers,  which 
were  between  the  points  named,  but  it  did  not  appear  whether  they 
were  portions  of  the  sidewalk  or  of  a  crossing.  No  mention  was 
made  in  the  assessment  of  any  work  except  curbs  and  sidewalks. 
Heldn  that  on  an  appeal  from  a  judgment  foreclosing  the  assess- 
ment, it  could  not  be  held  that  any  part  of  a  crossing  was  included 
in  the  assessment. — Doane  y.  Houghton,  860. 

2.  lOSTABUSHMENT  OF   SIDEWALK — COMPLAINT   NEED  NOT  ALLBOE. — In 

such  an  action,  the  complaint  need  not  allege  that  the  width  of  the 
sidewalk  to  be  constructed  had  been  established  by  the  board  of 
supervisors  before  the  institution  of  the  proceedings  for  doing  the 
work. — Id. 
8.  San  Fbancisco— Gbadino  Bat  Stbeet — Govebnment  Rbsebva- 
TION. — Under  the  act  of  April  1,  1878,  providing  that  the  city  and 
county  of  San  Francisco  should  be  liable  for  grading  Bay  Street,  ia 
front  of  the  United  States  reservation,  upon  the  refusal  of  the  gov- 
ernment of  the  United  States  to  pay  therefor,  a  refusal  to  pay 
made  by  the  general  in  command  of  the  forces  on  the  reservation^ 
by  the  assistant  treasurer  of  the  United  States,  and  by  the  SecreCaty 
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iXBEET  ASSESSMENT  (Continued). 

of  War,  is  sufficient  to  fix  the  liability  of  the  dty  and  oonnty.-^ 
Onkerdonk  ▼.  £fafi  FrancUco,  5S4. 
4^  Statute  or  Lxiotation. — ^An  action  to  enforce  the  liability  of  tht 
dty  and  county  for  grading  done  in  front  of  sach  reservation,  under 
a  contract  providing  for  such  work,  is  based  either  on  a  contract 
founded  on  an  instrument  in  writing,  or  on  an  obligation  or  lia- 
bility arising  out  of  an  assessment  made  In  writing,  both  executed  in 
this  state,  and  consequently  could  not  be  barred  by  the  provisions  of 
subdivision  1  of  section  889  of  the  Code  of  Civil  Procedure,  which  re- 
lates to  a  contract,  obligation,  or  liability  not  founded  upon  an  in- 
strument In  writing,  or  upon  an  instrument  in  writing  executed  out 
of  the  state.  A  plea  of  such  section*  therefore^  raises  no  issue. — Jd» 
Bee  JUDOMSNT*  9;  Plbaoiho*  2* 

SUMMONS. 

1.  DivoBcs— Pbogdedino  m  Rbm—Bebtios  bt  PxTBUOATioif. — ^An  ao- 
tion  for  divorce^  so  far  as  It  affects  the  itntuB  of  the  parties  and 
the  custody  of  their  minor  childreut  is  a  xnroceeding  in  rem,  and  a 
service  of  sununons  by  publication  on  a  non-resident  defendant  is 
good. — Bitate  of  Ifevman^  213. 
%  Pboof  or  SrayicB— Amendment  afteb  Judgment. — After  Judgment 
has  been  rendered  In  an  action  of  divorce,  and  before  the  roll  is 
made  up,  the  court  has  authority  to  receive  amended  affidavits  show- 
ing a  service  of  summons  by  publication. — Id» 
See  Judgment,  2-5;  Pbaotzce,  2-8> 

BUPBRIOR  COURT.    See  JxniGl. 

SUPERVISORS^     See  Pubuo  OmcEifl. 

SURETY. 

1.    AFFXJCATIOK  fOB  SUMMABT  PBOCBSS  TO  BNTOECB  CONTRIBUTION^ 

Notice. — ^An  application  under  section  709  of  the  Code  of  CivQ 
Procedure,  by  a  surety  who  has  paid  more  than  his  share  of  a 
Judgment,  for  execution  against  his  co-sureties,  must  be  upon  notice. 
— Davis  V.  HeimlacK  261. 

flL  Relief  Obtainable — Setting  Abide  Contract. — Upon  such  an  a]>- 
pllcation,  the  applicant  cannot  have  a  contract  set  aside  by  which 
he  was  bound  to  pay  tfbe  whole  Judgment. — Id. 

t.  Bond — Continuing  Liability  afteb  First  Term. — A  bond  exe- 
cuted by  an  official  for  the  faithful  performance  of  his  duties  duf^ 
ing  a  particular  term  of  office,  and  for  any  succeeding  terms  for 
Which  he  might  afterwards  be  elected,  Is  presumptive  evidence  of  s 
consideration  for  the  undertaking  of  the  sureties  to  be  responsible 
after  the  expiration  of  the  first  term;  and  for  a  defalcation  subse- 
quently occurring,  an  action  may  be  maintained  against  the  sure- 
ties on  the  bond. — Metropolitan  Loan  AsM'n  t.  Bbo]^  613, 
See  Mbohanio'b  Libn«  1. 
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SURVEY.    See  Mexican  Grant.  1. 

SWAMP-LANDS. 

1.  Assessment — Record  of  Order  of  Supervisors — ^Alteration  of 
— Evidence. — In  an  action  to  enforce  the  payment  of  a  Bwamp-land 
aasessment.  the  record  as  entered  in  the  minute-book  of  the  board  of 
supervisors  of  the  order  of  the  board  appointing  commissioners  to 
view  the  land  and  make  the  assessment  is  prima  facie  evidence  of  the 
facts  stated  therein ;  and  wliere  the  record  as  originally  entered  is 
shown  to  have  contained  a  clerical  error,  it  may  be  altered  so  as  to 
conform  to  the  order  as  actually  passed  by  the  board,  and  as  so 
altered  is  admissible  in  evidence. — Stoamp-Land  Reclamaiion  District 
No,  407  V.  Wilcox,  443. 

2.  Description  op  Land  Assessed. — In  the  assessment  list  the  land 
assessed  to  the  defendant  was  described  as  being  a  portion  of  two 
swamp-land  surveys  "bounded  on  the  north  by  the  lands  of  Mrs.  R. 
F.  Davis,  on  the  east  by  the  lands  of  L.  C.  Rube,  on  the  south  by  the 
lands  of  the  Pacific  Mutual  Life  Insurance  Company,  and  on  the 
west  by  Old  River ;  number  of  acres,  one  hundred" ;  held,  that  the 
description  was  sufficient. — Id. 

8.  Presumption  of  Regularity  of  Assessment. — In  the  absence  of 
evidence  to  the  contrary,  It  will  be  presumed  that  the  commissioners 
fin  viewing  the  land  and  making  the  assessment  conformed  to  the 
requirements  of  section  3456  of  the  Political  Code. — Id, 

4.  Dollar-mark — Omission  of  when  Immaterial. — The  failure  to 
place  a  dollar-mark  before  the  figures  intended  to  designate  the 
amount  of  the  charges  assessed  s gainst  a  particular  person  is  not 
fatal  to  the  assessment  against  him,  when  it  appears  from  the 
record  that  such  assessment  was  only  one  of  a  number  of  others 
contained  in  the  list,  and  that  in  a  number  of  cases  there  was  a 
dollar-mark  preceding  the  figures  in  columns  headed  with  the  words 
*^amount  of  charges  assessed." — Id, 

S>  Oath  of  Commissioners. — Such  an  assessment  is  not  rendered  in- 
valid by  the  failure  to  show  that  the  commissioners  took,  subscribed, 
and  filed  their  oath  of  office  in  the  office  of  the  county  clerk  before 
they  assessed  the  land  and  made  the  assessment  list,  where  it  sppears 
that  they  were  sworn  verbally  by  a  justios  of  the  peace  before  they 
went  to  view  the  land. — /d. 


TAXATION. 

1.  Assessment  Roll  as  ESvidence. — In  an  action  by  a  county  to  re> 
cover  state  and  county  taxes,  the  assessment  roll,  in  the  form  pre- 
scribed by  law,  is  prima  facie  evidence  of  the  plalntlflTs  right  to 
recover. — Modoc  County  v.   OhurchUl,  172. 

2.  Equalization  of  Assessments — Irregularitt  in  Tims  of  Meet- 
ing OF  Board — Failurf  fo  Return  Statement. — ^A  property  ow- 
ner who,  upon  demand  nade  by  the  assessor,  refoaes  to  give  under 
oath  a  statement  of  h*9  assessable  property,  cannot  have  the  valua- 
tions of  the  assessor  .-educed  by  the  county  board  of  equalizationi 
Ooosequently,  any  irregularity  as  to  the  time  of  meeting  of  the  board 
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TAXATION  (Continued). 

cannot  be  taken  advantage  of  by  bim  as  a  defense  to  an  action  to 
recover  tbe  taxes  levied  against  bim. — Id, 
See  Ijbasb,  2-4;  Statute  or  Limitations,  8. 

TENANT.    See  Landlobd  akd  Tenant;  Lease. 

TENANTS  IN  COMMON. 

1.  Lessob  and  Lessee — Fabmino  on  Shabes — Growing  Cbops.— 
Where  a  lease  of  agricultural  lands  provides  that  the  lessor  shall 
receive  a  proportion  of  the  crops  grown  on  the  demised  premises 
after  the  same  are  harvested,  the  lessor  becomes  a  tenant  in  com- 
mon with  tbe  lessee  of  the  crops  while  the  same  are  growing.-* 
Bnughman  v.  Reed,  319. 

2.  Pabtition  of  Growing  Crop — Appointment  of  Receives. — Where 
a  tenant  in  common  of  a  growing  crop  is  in  the  sole  possession 
thereof,  and  denies  the  right  of  his  oo-tenant  to  any  part  thereof, 
and  threatens  to  sell  the  entire  crop  and  appropriate  the  proceeds 
to  bis  own  use,  the  co-tennnt  may  maintain  an  action  for  the  par- 
tition of  the  crop.  In  such  an  action,  a  receiver  pendente  Ute  maj 
be  appointed. — Id. 

See  Advebse  Possession,  1,  2, 

TENANT  AT  WILL. 

Tebmination — DiscLAiMEB. — If  a  tenant  at  will  at  all  times  clalmi 
the  premises  as  bis  own,  and  assumes  to  convey  them  away  to  a 
third  party,  and  in  his  answer  denies  the  right  of  the  lessor,  he 
cannot  claim  that  the  tenancy  still  exists,  and  that  bt  Is  entitled 
to  notice  to  quit. — Simpton  v.  Applegan;,  842. 

TERMS  OF  COURT.    See  Pbactice,  1. 

THRASHING-MACHINE.     See  Lien. 

TIDE-LANDS.    See  Mexioan  Qbanx. 

TITLE.    See  Boundabies,  2i 

TORT.    See  Aliens. 

TRESPASS. 

1.  Joint  Tbespass — Defendants  Sited  Jointly — Husband  and  Wife 
— Demurrer. — ^The  complaint  in  an  action  to  recover  for  a  joint 
trespass  against  individuals  who  are  husband  and  wife,  which  does 
not  allege  their  marital  relation,  is  not  demurrable  for  a  failure 
to  state  why  she  is  joined  as  a  defendant  with  him. — Waten  v. 
Dumas,  563. 

2.  Malicious  Trespass — Damages — Instruction. — In  an  action  to 
recover  for  a  wanton  and  malicious  trespass,  in  which  special  facts 
in  aggravation  of  damages  are  alleged  in  the  complaint,  it  is  not 
error  to  refuse  to  instruct  the  jury  that  the  plaintiff  is  only  entitled 
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TRESPASS  (ContiDQed). 

to  Bucb  damages  as  she  may  have  sturtained  In  the  temponur  «• 
and  occapation  of  the  premises,  and  not  to  special  damages. — IdL 
Bee  INJUNOTION,  8,  4. 

TRUST. 
Purchase  of  Land— Pbxok  Paid  bt  Anothsb.-— When  real  estate  Is 
purchased,  and  one  party  pays  the  purchase  price  and  another  takes 
the  title,  the  money  paid  for  the  purchase  price  being  advanced  by 
the  latter  to  the  former  as  a  loan,  a  resulting  trust  arises  in  fkror 
of  the  former,  and  the  latter  holds  the  title  as  his  trustee.— He0- 
man  t.  IfeMsier,  166. 
See  Agenct*  5;  Fbaud^  1-d. 

UNITED  STATES  RBSERTATION.    See  SXBsn  AanMimn^  %  4 

VALUIL    See  Clahc  aivd  Deuvebi; 

VENDOR  AND  VENDEE. 
GONTBACT    FOB    SALE   OF   LAND— MOBTOAOB   BT    TkNDB»— SUBBEQTJKNV 

CJoNVETANCB  BT  Vendob— FoBXOLOBUBE. — On  the  22d  of  August, 
1870,  one  Jackson,  the  owner  of  the  land  in  controversy,  entered 
into  a  written  contract  with  the  defendant  Allen,  whereby  he  agreed 
to  convey  the  same  to  him  on  the  twenty-second  day  of  August,  1872, 
provided  Allen  paid  him  a  certain  amount  in  cash  and  the  balance 
on  certain  subsequent  dates.  The  contract  provided  that  time 
should  be  of  Its  essence,  and  that  if  Allen  made  default  In  the  de* 
ferred  payments.  Jackson  should  be  released  from  the  obligation  of 
performance,  and  should  sell  the  land  at  public  auction  for  cash, 
and  out  of  the  proceeds  should  retain  the  amount  due  him  on  the 
contract,  together  with  the  expenses  of  sale,  and  pay  tbe  overplus. 
If  any,  to  Allen.  This  contract  was  not  recorded  until  the  9th  of 
July,  1872.  Allen  went  Into  possession  under  tiie  contract,  and  while 
in  possession,  on  the  6th  of  April,  1871,  mortgaged  the  lands  to  the 
plaintiff.  Alleu  made  default  in  the  deferred  payments,  and  the 
plaintiff  never  paid  or  offered  to  pay  the  same.  On  the  12th  of 
January,  1872,  Jackson,  with  the  consent  of  Allen,  for  a  valuable 
consideration,  conveyed  the  land  to  the  defendant  Dresbach,  who 
knew  of  the  contract  between  Jackson  and  Allen.  No  demand  was 
ever  made  upon  Jackson  or  Dresbaoh  to  sell  the  land  at  public 
auction.  Held,  that  the  title  acquired  by  Dresbach  was  adverse 
to  that  required  by  the  plaintiff  under  his  mortgage  from  Allen,  and 
was  not  subject  thereto,  and  could  not  be  cut  off  In  an  action  to 
foreclose  the  mortgage. — Hougl^tof^  ▼•  Allen,  lOZ 

VERDICT. 

1.  Time  of  Entbt. — A  verdict  will  not  be  set  aside  for  a  failure  to 
enter  judgment  thereon  within  twenty-four  hours  after  Its  rendltioai 
— Woiert  V.  Dumoi,  663. 
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VERDTCTT  (Continued). 

fL   Eytdence — Specifications  of  PABncuLABS. — ^A  yerdlct  eurnot  1m 
attacked  on  the  gronnd  that  it  is  not  aapported  by  the  «?idenoe,  when 
the  record  contains  no  specificationi  of  the  particolani  in  which  the 
eridence  is  insufficient  to  aaatain  ltr^Alpmr$  v*  Behttmrntit  S6fk 
See  JuDOiiENT,  7,  8. 

VIEW.    See  Roads  and  Hiohwats. 

WAIVER.    See  Appeal^  11;  Statutv  oir  LnoTATioifi,  & 

WAREHOUSEMAN. 

1.  Wabehouse  REcnPT— Possmsioit  — DnjmarT— CoNTDunoir.-^ 
James  Hogan,  being  indebted  to  the  estate  of  one  Lowrie,  for  whom 
one  John  Munson  assumed  to  be  the  agent,  deposited  certain  cans  of 
fmit  in  a  warehouse,  and  directed  the  warehouseman  to  give  him 
a  receipt  as  if  deposited  by  Munson.  A  receipt  was  accordingly 
given  to  Hogan  as  follows:  ^Received  in  Niles  warehouse  from 
John  Munson  the  following  cases  of  canned  goods  on  storage,  for 

account  and   risk   of (not  transferable   or  negotiable),'*   etc. 

Hogan  had  previously  informed  Mnnson  that  he  would  deposit  fruit 
In  the  warehouse  sufficient  to  secon  his  indebtedness.  He  never 
gave  the  receipt  to  Munson,  but  borrowed  money  on  it  from  the 
defendants,  to  whom,  upon  the  surrender  of  the  receipt,  a  new  one 
was  given  by  the  defendants.  The  defendants  afterwards  assigned 
their  security,  and  the  fmit  was  sold  by  their  assignee.  The 
plaintiffs,  the  executors  of  the  will  of  Lowrie,  thereupon  brought 
this  action  for  the  conversion  oi  the  fruit  Heldt  that  the  first 
receipt  and  deposit,  not  having  been  made  for  the  account  of  Munson, 
did  not  give  him  possession  or  constmctiTe  possession  of  the  fruit» 
and  that  as  he  could  not,  without  a  delivery  of  the  receipt  to  him, 
have  recovered  the  property,  the  plaintiflb  for  whom  he  was  a^ 
suming  to  act  were  in  no  better  condition. — LoioHe  v.  £fa2s,  849. 

2»  Evidence — Opinion  or  WiTinraB.^^)n  the  trial,  the  warehouseman 
was  asked  whom  he  understood  to  be  the  depositor  of  the  fruit; 
held,  that  the  question  was  improper^  as  calling  for  the  opinion  oC 
the  witness. — Id, 

WARRANl'.    See  Sxabch-wabeahi; 

WARRANTY. 

1.  Sale— ExFBBSs  Wabbantt  how  Gbbated. — To  ereats  tii  express 
warranty  on  a  sale  of  personal  property,  the  word  "warrant**  need 
not  be  used,  nor  are  any  particular  words  necessary.  Any  affirma* 
tion  made  at  the  time  of  the  sale  as  to  the  quality  or  condition  of 
the  tbing  sold  will  be  created  as  a  warranty  if  it  was  so  intended 
and  the  purchaser  bought  on  the  faith  of  such  affirmation,  and 
whether  it  was  so  intended  and  the  pundiaser  acted  upon  it  are 
questions  ol  fact  for  the  jury. — McLennan  t.  Ohmen^  568b 
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WARRANTY    (Continued). 

2.  Bbeach  of  W  abba  NTT  OT  FiTNESS — Mkasubx  ov  Damaovs. — Un- 
der sections  8313  and  3314  of  the  Civil  Code,  the  measure  of  damir 
ges  for  the  breach  of  a  warranty  of  the  fitness  of  an  article  for  & 
particular  purpose  is  the  excess,  if  any,  of  the  value  which  the 
property  would  have  had  at  the  time  to  which  the  warranty  referred, 
if  it  had  been  compiled  with,  over  its  actual  value  at  that  time^ 
together  with  a  fair  compensation  for  the  loss  incurred  by  an  effort 
In  good  faith  to  use  it  for  such  purpose. — Id» 

WASTE. 

Equitablk  Remedy  vob. — ^The  remedy  for  waste  to  ordinarily  at  law; 
but  where  relief  is  sought  for  the  purpose  of  preserving  the  security 
of  a  mortgage,  equity  will  interpose  by  injunction,  both  before  and 
after  a  decree  of  foreclosure,  to  prevent  future  waste,  and  in  the 
same  action  an  accounting  will  be  decreed,  and  compensation  given 
for  past  waste. — Mitchell  v.  Amador  Canal  eh.  Oon  4j8^ 
See  Injunction,  2. 

WATER  AND  WATER  RIGHTS. 

1.    RiPABIAN     RlOHTB — INJUNCTION — UNLAWFUL     DlVEBSION — ^IkOON- 

8IDEBABLE  Injubt. — ^The  injury  caused  to  a  riparian  proprietor  by 
the  unlawful  diversion  of  the  waters  of  a  stream  adjoining  his  land 
for  a  distance  of  thirty  miles  cannot  be  deemed  inconsiderable  merely 
because  it  is  incapable  of  ascertainment,  or  of  being  estimated  in 
damages. — lleilhron  v.  Fowler  Switch  Canal  Co.,  426. 

2L  Injubt  Incapable  of  Ascertainment. — A  riparian  proprietor  to 
entitled  to  an  injunction  to  restrain  the  unlawful  diversion  of  the 
waters  of  a  stream  adjoining  his  land,  although  the  injury  caused 
by  the  diversion  is  incapable  of  ascertainment,  or  of  being  esti- 
mated in  damages. — Id, 

8.  Justification  of  Diversion — Uni^awful  Appbopbiation. — A  party 
claiming  a  certain  quantity  of  the  waters  of  the  stream,  adversely 
to  the  riparian  proprietor,  under  an  unlawful  appropriation  thereof, 
cannot  justify  his  diversion  by  showing  that  there  was  no  appreci- 
able difference  In  the  quantity  of  tlie  water  flowing  in  the  stream  at 
a  time  when  he  took  the  water,  and  at  a  time  when  be  did  not. — Id, 

4.  Uppeb  Ripabian  Pbopbietob  cannot  Authobize  Unlawful  Di- 
VEBSiON. — A  riparian  proprietor  cannot,  as  against  a  lower  proprie- 
tor, authorize  a  cori)oration  to  take  water  from  the  stream  to  be 
conducted  to  a  distance  and  there  sold. — Id. 

6.  Tenant  mat  Enjoin  Divebsion. — ^A  tenant  for  yean  of  land 
bordering  upon  a  natural  stream  may  enjoin  the  unlawful  diversion 
of  the  waters  thereof,  the  injunction  necessarily  becoming  inopera- 
tive at  the  termination  of  his  estate. — 7d. 

<l.  Pbiob  AcnoN  when  not  Pleadable  in  Abatement. — An  action 
to  restrain  the  diversion  of  the  waters  of  a  stream,  and  for  the  re- 
covery of  damages,  cannot  be  pleaded  in  abatement  of  a  subsequent 
action  brought  by  the  same  plaintiffs  and  others  against  the  same 
defendant,  in  which  no  damages  are  asked,  and  in  which  tlie  corn- 
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WATER  AND  WATER  RIGHTS  (CJontinued). 

plaint   charges   the   actual   diversion    and   threats   to   continne   the 
same  at  a  date  subsequent  to  the  bringing  of  th«  first  action. — Idm 
See  Easement;  Landlord  and  Tenant. 

WILL. 

1.  Bequest  of  Obnahents  Inclttdbs  Jewelbt. — ^The  testatrix  by  her 
will  bequeathed  to  her  niece  her  **piano,  sewing-machine,  finger-rings 
(save  the  diamond  ring  I  habitually  wear),  and  so  many  of  my 
books,  pictures  and  ornaments  (not  otherwise  bequeathed  specifi- 
cally) as  she  shall  choose  to  take.*'  Held,  that  the  bequest  of 
''omaments*'  included  the  jewelry  ased  by  the  testatrix  for  personal 
decoration. — Eatate  of  Traylor,  189. 

%,  Bequest  to  Charitable  Corforation — Mistake  in  Oorpobatb 
Nahe. — The  will  in  question  contained  a  residuary  bequest  to  the 
**01d  Indies*  Home,  at  present  near  Rincon  Hill,  at  St.  Mary's 
Bospital.**  The  respondent,  a  corporation  named  '*The  Sisters  of 
Mercy,"  conducted  an  establishment  near  the  place  indicated,  gen- 
erally known  as  St.  Mary's  Hospital,  one  department  of  which  was 
called  the  Old  Ladies'  Home  which  was  devoted  to  the  care  and 
protection  of  old  ladies.  The  Old  Ladies'  Home  was  originally 
in  the  same  building  with  the  hospital,  but  had  been  recently  removed 
into  another  building,  erected  by  the  corporation  on  its  lot  near  the 
hospital.  The  expenses  of  the  Old  Ladies'  Home  had  always  been 
paid  by  the  corporation,  and  it  was  under  its  control.  No  other 
institution  of  the  kind  was  near  the  place  indicated.  Eeldj  that  the 
cor]x>ration  known  as  the  "Sisters  of  Mercy"  was  entitled  to  take 
the  bequest. — Estate  of  Oihson,  329. 

8.   Construction — Community  Pbopebtt. — The  will  in  question  con- 
strued, and  held,  that  the  half  of  the  community  property  to  which 
the  testator's  wife  would  have  been  entitled  had  she  survived  him 
was  not  disposed  of  by  the  wiU.— Estate  of  WilliatMonf  817* 
See  GuABDiAN  ad  Litbm,  2;  Insubang& 

WITNESS.    See  Evidence. 

WORK  AND  LABOR.    See  Pleading,  1& 
LXXV.  Cal.— Ifiw 
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